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PREFACE. 


The  present  work  is  brought  out  to  supply  the  demand  for  a  single 
rolnme  work  on  Torts,  along  the  lines  laid  down  in  Mr.  Jaggard's 
two-volume  treatise,  published  a  year  ago.  It  is  practically  an 
abridgment  of  the  larger  work. 

The  general  plan  of  the  original  has  been  closely  followed,  but  a 
number  of  changes  have  been  made  in  the  internal  arrangement  of 
several  chapters,  and  in  the  black-letter  paragraphs  throughout,  the 
object  being  to  simplify  the  treatment  of  the  subject  whenever  possi- 
ble. The  discussion  of  Legal  Bights  and  Wrongs,  in  chapter  I.,  and 
of  Damages,  in  chapter  V.,  differ  considerably  from  Mr.  Jaggard's 
discussion  of  the  same  subjects.  The  only  other  considerable 
changes  in  text  that  have  been  made  occur  in  the  chapter  treating  of 
a  Master's  Liability  to  Third  Persons,  and  in  the  chapter  on  Negli- 
gence. Li  both  chapters  Mr.  Jaggard's  ideas  have  been  substan- 
tially preserved,  but  the  arrangement  and  expression  of  them  are 
largely  the  editor^s  own. 

It  is  believed  that  nothing  of  value  in  the  original  text  has  been 
omitted.  The  abridgment  has  been  principally  effected  by  the  omis- 
sion of  merely  cumulative  citations  and  illustrations  from  text  and 
notes.  But  the  citation  of  authorities  has  not  been  confined  to 
those  of  the  original  work.  Many  additional  cases  which  may  fairly 
be  called  leading  or  illustrative  have  been  added. 

September  15,  1808.  W.  B.  H. 

HALK,  T0RT8.  (ill)* 
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.*/*:*;X^*A  tort  is  an  act  or  omission  giving*  rise,  by  virtue   of 
*:*'  the  conunon-la^w  jurisdiction  of  the  court,  to  a  civil 

remedy  which  is  not  an  action  on  a  contract.^ 

Derivation, 

The  French  word  '^ort"  is  derived  from  the  Latin  "torquere,"  to 
twist;  "tortus,"  twisted  or  wrested  aside.  It  is  what  is  crooked, 
as  distinguished  from  what  is  straight  It  is  the  opposite  of  right 
(droit).* 

Definition  by  Reference  to  Remedy, 

Many  attempts  have  been  made  with  varying  success  to  define  a 
'^tort."  The  above  definition  of  Mr.  Pollock,  while  a  negative  one,  seems 
to  be  least  unsuccessful  and  unsatisfactory.  It  is  founded  upon  a 
favorite  and  important  distinction  on  which  jurisprudents  lay  great 
stress,  but  with  respect  to  which  there  is  considerable  difference  in 
terminology.  It  is  evident  that  there  are  two  main  ideas  set  forth 
by  this  definition:  the  conduct  which  constitutes  a  tort  and  the  re- 
dress which  the  law  provides  for  the  wrong  done, — the  cause  of 
action  and  the  remedy.  Accordingly,  the  definition  may  be  con- 
»idered  as  involving  (a)  a  portion  of  the  general  law,  which  defines 

1  Pol.   Torts,   ♦4.    Similarly,   Mr.   Bishop,   in   Noncontract  Law.   defines  a 
tort  to  be  "one's  disturbance  of  another  in  rights  which  the  law  has  created, 
either  in  absence  of  contract  or  in  consequence  of  a  relation  which  a  contract 
had  established  between  the  parties."    Bish.  Noncont  Law,  §  4.    This  defi- 
nition is  not,  however,  so  broad  or  so  accurate  as  is  Mr.  Pollock's.    "For  the 
purposes  of  one  first  approaching  the  subject,  the  term   *tort'   cannot  be 
defined   in   language   not   itself   needing   definition.     Indeed,    no   definition, 
helped  out  even  by  explanation,  can  convey  a  full  conception  of  the  mean- 
ing of  such  an  expression  as  'the  law  of  torts;'    nothing  short  of  careful 
study  of  the  specific  torts  of  the  law  will  suflice.     The  difllculty  grows  out 
of  the  fact  that  there  is  no  such  thing  as  a  typical  example,  an  actual  tort, 
that  Is  to  say,  which  contains  all  the  elements  entering  into  every  other. 
One  is  as  perfect  as  another;   and  each  of  the  torts  of  the  law  differs,  not 
merely  in  point  of  fact  from  the  rest,  but  in  its  legal  constitutents  as  weU," 
Blgeiow,  Torts,  preface. 

2  Black,  Law  Diet.  tit.  "Tort";  Bouv.  Law  Diet  tit  "Tort";  Jac.  Law  Diet 
tit  "Tort";   Co.  Lltt.  158b;    Whyte  r.  Rysden,  Cro.  Car.  20;    Pol.  Torts,  •2. 
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the  lights  and  commandB  the  corresponding  duties  controlling  the 
relations  of  indiTidaals  to  each  other, — ^that  is  to  saj,  a  portion  of 
the  law  substantive;  and  as  involving,  also,  (b)  a  portion  of  the 
general  law,  which  provides  the  means  by  which  these  rights  and 
daties  are  enforced  and  a  violation  of  them  is  prevented  or  re- 
dressed,— ^that  is  to  say,  a  portion  of  the  law  adjective.*  When  a 
right  exists,  there  mnst  be  a  corresponding  duty  to  observe  that 
right;  and  a  tort  or  a  wrong  may  be  spoken  of  either  as  a  breach  or 
violation  of  a  duty  or  an  infringement  of  a  ri^ht.^  The  law  sub- 
stantive, or  the  law  of  rights  and  duties,  is  concerned  with  acts  or 
omissions  complained  of  as  a  breach,  or  as  a  violation  of  a  duty  or 
infringement  of  a  right  The  law  adjective,  or  the  law  of  pro- 
cedure and  remedies,  deals  with  tribunals,  the  forms  of  actions,  and 
other  means  of  prevention  or  redress. 

•  Mr.  Bentham  and  the  German  writers  adopted  the  division  of  the  law  into 
law  substantive  and  law  adjective,  or  instrumental  law.  This  arrangement 
Mr.  Austin  regards  as  involving  a  double  logical  error— First,  because  much  of 
the  substantive  law  as  thus  understood  is  the  adjective  or  Instrumental;  sec- 
ond, because.  If  the  law  of  procedure  is  caUed  "droit  adjectif,"  that  term  ought 
to  be  extended  to  the  law  relating  to  rights  and  duties  arising  from  civil 
Injiuy  and  from  crimes  or  punishment.  He  proposes  as  a  substitute  primary 
or  principle,  as  distinguished  from  secondary  or  sanctioning,  duties.  2  Aust. 
Jur.  lect  45,  §ft  1031-1034,  lect.  46,  §  1041;  and  see  8  Harv.  Law  Rev.  187-196; 
Pom.  Rem.  &  Rem.  Rights,  c.  1.  The  terms  "law  adjective"  and  "law  sub- 
stantive" wiU  be  used  in  this  book  with  considerable  latitude  of  meaning. 
According  to  perhaps  what  is  the  most  recent  contribution  to  the  subject, 
rf^hts  are  antecedent  and  remedial.  Anteced^it  rights  are:  (1)  Rights  in 
rem;  and  (2)  in  personam.  Rights  in  rem  are  rights  available  against  all  the 
world,— as  the  proprietary  right  of  an  owner  of  a  house  or  land.  Rights  in 
personam  are  rights  availing  against  a  definite  individual,-nas  a  right  of  a 
landlord  to  his  rent.  Antecedent  rights  are  those  which  exist  independently 
of  any  wrong  having  been  committed,  as  in  the  above  examples.  The  persons 
dothed  with  them  are  in  enjoyment  of  advantages  not  possessed  by  the  rest 
of  the  community.  A  remedial  right  is  one  given  by  way  of  compensation 
when  an  antecedent  right  is  violated.  RemedLil  rights  are  also  in  rem  and  in 
personam  (the  latter  being  by  far  the  most  common).  Proceedings  to  obtain  a 
divorce,  ot  against  a  ship  in  the  admiralty  division,  are  illustrations  of  the 
former,  whUe  prbceedings  against  individuals  who  infringe  antecedent  rights 
are  lUustratlons  of  the  latter;  and  these  are  the  subject  of  torts.  HoU.  Jur. 
141;   Sbearw.  Torts.  1.  2. 

4  Whart  Neg.  I  24;  Emry  v.  Roanoke,  etc.,  Co.,  Ill  N.  G.  94,  16  S.  E.  18. 
Austin's  definition  of  a  right  is  that  "a  party  has  a  right  when  another  or 
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Other  Definitions. 

It  is  quite  common  to  define  a  tort  by  ringing  changes  on  the 
fallacious  infelicity:  "A  tort  is  a  wrong  independent  of  a  con- 
tract'' *  To  so  define  a  tort  is  to  ignore  the  fact  that  there  are 
other  noncontractual  wrongs.  A  breach  <tf  trust,  adultery,  or  the 
refusal  to  pay  just  compensation  for  a  relief  to  a  vessel  in  distress, 
are  wrongs;  but  none  of  them  are  torts,  although  they  are  all  non- 
contractual wrongs.*  And,  on  the  other  hand,  while  rights  in- 
volve, in  the  law  of  torts,  a  distinction  from  those  arising  out  of 
contract,  there  is  also  a  distinction  from  a  vast  array  of  other 
rights, — as  right  of  trial  by  jury,  the  right  to  file  a  mechanic's  lien, 
or  to  foreclose  a  mortgage,  or  the  rights  acquired  by  adverse  pos- 
session. This  definition  is  as  defective  as  would  be  the  definition 
of  the  horse  as  belonging  to  a  class  of  animals  independent  of  the 
homed  animals.^  Moreover,  a  class  of  torts  conveniently  called 
quasi  torts  arise  out  of  a  state  of  facts  of  which  a  contract  is  au 
essential  part.  Indeed  there  is  good  authority  for  saying  that 
when  a  contract  is  broken  an  action  on  the  contract  or  an  action  on 
the  tort  for  the  breach  of  the  duty  imposed  by  the  contract  may  be 
brought* 

The  famous  saying  of  Bagley,  J.,  in  Bex  v.  Commissioners  of  Sew- 
ers of  Pagham,*  is  frequently  converted  into  a  definition:  **If  a 
man  sustains  damages  by  the  wrongful  act  of  another,  he  is  entitled 
to  a  remedy;  but  to  give  him  that  title  two  things  must  concur, — 
damage  to  himself  and  wrong  by  another."  This  definition  is  fairly 
subject  to  criticism.  ''That  an  action  in  case  will  lie  when  there  is 
concurrence  of  actual  damage  to  plaintiff  and  wrongful  act  by  de- 
fendant is  a  truism,  yet,  unexplained,  misleading."  ^^    Perhaps  the 

• 
others  are  bound  or  obliged  by  the  law  to  do  or  forbear  towards,  or  in  regaid 
of,  him."    1  Jur.  lect  16,  p.  277,  sub.  576. 

•  Gleik  ft  L.  Torts,  1  (with  this  addition:  "For  which  the  appropriate  rem- 
edy is  a  common-law  action"). 

•  Pol.  Torts,  p.  3. 

T  Innes,  Torts.  %  6. 

•  Broom,  Comm.  (5th  Bd.)  660;  Ball,  Torts,  4;  Boorman  r.  Brown,  3  Q.  B. 
511-526;  Rich  v.  New  York  Cent.  R.  Ck).,  87  N.  Y.  382  (collecting  and  cona- 
menting  on  definitions). 

•  Rex  T.  Commissioners  of  Sewers  of  Pagham,  8  Bam.  &  C.  365-362^ 

10  Chambers  t.  Baldwin,  01  Ky.  121,  15  S.  W.  57.    A  very  simple,  but  in 
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inoBt  vital  objection  to  this  definition  is  that  it  leads  to  merely 
verbal  reasoning  on  the  words  '^damage"  and  ^^wrong." 

THB  ABJBCTIVS  AND  SUBSTANTIVE  LAW  OF  TOBTGL 

S.  The  definition  of  a  tort  may  be  conTenienfly  consid- 
ered as  involvingr  a  portion  of— 

(a)  The  law  acUectlTe  and 

(b)  The  law  substantive. 

ADJECTIVE  LAW  OF  TOBTS. 

3.  Under  the  law  a^ectlve  will  be  considered  the  place  the 

law  of  torta  holds  with  respect  to  other  matters  of 
Judicial  cognizance;  specifically: 

(a)  Torts  as  distinguished  from  crimes; 

(b)  That  the  law  of  torta  is  administered  by  courts  of 

common  law  only;  and 

(c)  The  administration  of  the  law  of  torts  by  the  courts 

of  common  law. 

SAME— TOBTS  AND  CBIME8  DISTINGUISHED. 

4.  The  law  of  torta  is  the  common  border  land  of  dvil  and 

criminal  and  of  public  and  private  law.  The  same 
conduct  may  be  both  a  tort  and  a  criminal  wrong, 
but  a  criminal  wrong  is  not  necessarily  a  tort,  nor 
is  a  tort  necessarily  a  criminal  wrong.  A  tort  dif- 
fers from  a  crime 

(a)  As  to  the  mental  attitude  of  the  wrongdoer, 

(b)  As  to  the  consequences  of  the  wrong,  and 

(c)  As  to  redress  or  remedy. 

TuTt8  and  Crimes  not  Convertible. 

The  same  state  of  facts  may  constitute  either  a  tort  or  a  crime. 
Indeed  most  crimes  may  also  be  regarded  as  torts.  Thus,  one  corn- 
man  j  respects  admirable,  definition  suggested  is:  '*A  tort  is  a  breacli  of  dutj 
fixed  bj  mnaidiMU  law,  for  which  a  suit  for  damages  may  be  malntai^Ml^ 
It  wUI  subsequently  be  seen  that  the  duties  for  the  violation  of  which  an  action 
in  tort  can  be  maintained  against  a  common  carrier  or  a  master  are  really 
fixed  by  municipal  law,  although  they  may  be  also  incorporated  in  a  contract 
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mitting  an  assault  with  an  intent  to  kill  commits  a  crime  for  which 
he  may  be  arrested,  and  does  damage  which  may  be  recovered  by  the 
person  assaulted  in  a  civil  action. 

Until  the  time  of  Bracton  (A.  D.  1250)  personal  injuries  were  not 
the  subject  of  civil  action."  Even  after  that  period,  these  subjects 
were  treated  under  the  head  of  criminal  law,  and  the  defendant  in 
such  cases,  when  sued  by  civil  process,  was  compelled  not  only  to 
compensate  the  plaintiff  but  also  to  pay  an  attendant  fine  to  the 
king.^^  A  trace  of  this  quasi  criminal  nature  of  a  tort  is  left  in  the 
allowance  to  the  injured  person  of  punitive  or  exemplary  damages 
where  the  wrong  is  willful  or  malicious;  because  malice  is  the  mens 
rea  which  is  an  indispensable  ingredient  of  a  crime. 

A  criminal  wrong  is  not  always  a  tort.  Thus,  treason  cannot  be 
called  a  tort.  Nor  does  the  violation  of  a  public  duty  always  create 
a  right  of  action  in  a  private  citizen  damaged  thereby.^*  A  public 
nuisance  is  a  criminal  wrong.  It  may  or  may  not  be  also  a  private 
wrong  or  tort  It  is  not  a  private  wrong  unless  the  complaining 
party  has  suffered  some  special  hurt  apart  from  the  injury  done  the 
whole  community.^*  Many  torts,  like  simple  negligence,  malicious 
interference  with  rights,  and  accidental  trespasses,  cannot  be  regard- 
ed as  criminal  wrongs.^"  Even  nuisance  may  be  a  civil  and  not  a 
criminal  wrong.**  "Accountability  for  civil  injuries  is  even  greater 
than  for  criminal  acts."  *^ 

11 1  Speoce,  121. 

la  Pol.  Torts,  §  3;  Innes,  Torts,  §  33;  Finch,  Com.  Law  (1654;  Ed.  1758) 
198.  Civil  redress  was  often  given  in  criminal  actions.  For  example,  the 
early  writ  of  deceit  in  the  register  ran:  "The  King  to  the  Sheriff  of  L.,  greet- 
ing: If  A.  shall  make  you  secure,  etc.,  P.  &  C.  as  well  to  answer  us  as  well 
as  the  aforesaid  A.,  wherefore  he,  etc."  Fitzh.  Nat.  Brev.  96a,  97b.  So,  Id 
appeal  of  robbery,  restitution  of  the  goods  taken,  as  well  as  punishment  for 
the  felony,  was  awarded. 

i»  Ward  V.  Hobbs,  4  App.  Cas.  13. 

i«  Wilkes  T.  Market  Co.,  2  Bing.  N.  C.  281;  Long  v.  Minneapolis  (Mion.) 
63  N.  W.  174;  Henly  t.  Mayor,  etc.,  5  Bing.  91;  Proprietors,  etc.,  of  Qulncy 
Canal  v.  Newcomb,  7  Mete.  (Mass.)  276;  Barnes  v.  Racine,  4  Wis.  454;  post, 
p.  436. 

IB  Contribatory  negligence  in  carelessly  exposing  property  Is  no  defense  to 
proceeding  for  Its  theft.    Clark,  Cr.  Law,  260. 

!•  Com.  y.  Webb,  6  Rand.  (Va.)  726. 

IT  Agnew,  J.,  in  McGrew  v.  Stone,  53  Pa.  St  436-444. 
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Mental  Attitude  of  Wrongdoer. 

Intention  is  the  essence  of  criminal  liability.  In  some  classes  of  * 
cases  of  the  law  of  torts  this  is  also  true,  but  in  others,  and  i>erhaps 
ordinarily,  the  law  of  torts  does  not  depend  upon  intention,  or  the 
mental  attitude  of  the  wrongdoer.  In  consequence,  many  i)er8on8 
incapable  of  committing  a  crime  because  of  mental  incapacity  are 
held  liable  for  torts.  The  difference  which  the  element  of  intention 
inyolyes  in  the  law  of  crimes  and  torts  is  well  illustrated  in  the  case 
where  one  man  points  a  pistol  which  he  knows  is  not  loaded  at  an- 
other. In  such  a  case  he  cannot  be  arrested  for  criminal  assault, 
because  of  absence  of  any  possible  intention  to  commit  an  assault^* 
The  person  at  whom  the  pistol  was  pointed,  even  if  he  did  not  know 
it  was  loaded,  may  recover  in  tort.^*  Intent  to  inflict  bodily  harm 
18  not  necessarily  of  the  essence  of  assault  and  battery  regarded  as 
a  tort**  The  injury  such  persons  suffer  is  the  same.  So,  if  one 
man  sells  the  proi>erty  of  another  under  the  honest  but  mistaken 
belief  that  he  has  title  to  it,  he  cannot  be  convicted  of  larceny.*^ 
But  he  would  be  liable  to  the  true  owner  of  the  property  in  an 
action  on  the  tort,  called  conversion.^ ^ 

Cbnseguenoes  of  Wronff. 

A  crime  is  an  injury  to  the  whole  community, — ^the  state  suffers. 
A  tort  is  an  injury  to  a  private  person, — ^the  individual  suffers.    A  v 
crime  is  always  a  violation  of  a  public  law,  and  a  tort  is  often  a  vio- 
lation of  a  private  law,  and  sometimes  also  of  public  law.    In  con- 
sequence, while  a  tort  may  be  settled  by  the  sufferer,  a  crime  not 

ms  Chapman  v.  State,  78  Ala.  463»  Chase,  Lead.  Cas.  70;  State  v.  Sears,  8S 
Ifo.  109;  McKay  v.  State,  44  Tex.  43;  State  v.  Godfrey,  17  Or.  300,  20  Pac 
026.  But  see  People  v.  Lilley,  43  Mich.  521,  6  N.  W.  982;  People  v.  Ryao,  53 
Him,  214,  8  N.  T.  Snpp.  241.  There  would  seem  to  be  no  sound  basis  for  this 
distinction.  Ames,  Cas.  11,  note.  See  Com.  v.  White,  110  Mass.  407;  State  y. 
Sbepard,  10  Iowa,  126;  State  v.  Smith,  2  Humph.  457. 

!•  Beach  v.  Hancock,  27  N.  H.  223. 

>•  Post,  p.  252,  "Assault  and  Battery." 

ai  Desty,  Am.  Cr.  Law,  I  145J.  And  see  Reeves  v.  State,  96  Ala.  31,  11 
Sooth.  158-168;  U.  S.  v.  Harper,  33  Fed.  471. 

ts  HoUlns  V.  Fowler,  L.  B.  7  H.  L.  757. 


8  GENERAL  NATURE  OF  TORTS.  (Ch.  1 

only  cannot  be  condoned,'*  but  shielding  an  offender  may  be  an 
offenae.*^ 

RefffMdy. 

Redress  for  a  crime  is  punishment  by  the  state;  the  remedy  for  a 
tort  is  ordinarily  compensation,  and  in  some  cases  punitive  dam* 
ages,  to  the  person  injured.  The  law  of  crimes  is  administered  by 
criminal  courts  with  appropriate  procedure;  the  law  of  torts  is  ad- 
ministered by  civil  courts  under  different  practice. 

The  English  law  contained  an  anomaly  called  ^'trespass  merged 
in  felony/'  Its  principle  was  that  the  private  right  of  action  was 
suspended  until  the  public  prosecution  was  completed,  whenever 
the  tort  amounted  to  a  felony.  Until  1870  conviction  of  a  felcmy 
forfeited  the  estate  of  the  felon  to  the  crown.  There  could  accord- 
ingly be  no  effective  remedy  after  conviction.  In  many  cases  the 
right  of  the  individual  would  have  been  "merged  in  the  felony 4^ 
There  is  good  ground  for  believing  that  this  rule  would  not  now 
be  sustained  by  English  courts. 

In  the  United  States  the  civil  and  criminal  proceedings  have  bem 
kept  separate.  Both  may  be  begun  at  the  same  time,  or  either  may 
precede  or  succeed  the  other.  Neither  acquittal  nor  conviction  of  a 
criminal  charge  bars  a  civil  action.  In  some  states,  however,  it  re- 
quired  statutory  enactment  to  abrogate  the  English  rule.'* 

28  Clark,  Gr.  Law,  7;  Fleener  v.  State,  58  Ark.  88,  23  S.  W.  1  (embenla- 
ment);  State  v.  TaU,  43  Minn.  273,  45  N.  W.  449  (forgery);  Com.  v.  Slattery, 
147  Mass.  423,  18  N.  E.  399  (ravishment). 

24  Clark,  Cr.  Law,  329. 

25  Wells  V.  Abrahams,  L.  R.  7  Q.  B.  554;  Ex  parte  BaU,  10  Ch.  Div.  667-071; 
Roopo  Y.  D'Avigdor,  10  Q.  B.  Div.  412;  LuttereU  y.  ReyneU,  1  Mod.  282;  PhU- 
lips  y.  Eyre,  L.  R.  6  Q.  B.  1.  And  see  article  in  98  Law  T.  227;  wmiams  ▼. 
Dickenson,  28  Fla.  90-97,  9  South.  847;  Boston  &  W.  R.  Ck>rp.  v.  Dana,  1 
Gray,  83-96;  Pettingill  y.  Rideout,  6  N.  H.  454;.  People  y.  Walsen,  17  Colo. 
170.  28  Pac.  1119;  Bundy  v.  Maginess,  76  Cal.  532,  18  Pac.  068;  Howk  y.  Min- 
nick,  19  Ohio  St.  462;  Newell  y.  Cbwan,  30  Miss.  402. 
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SAME—IN  WHAT  COURTS  TOBTS  ARE  COGNIZABLE. 

6.  A  tort  is  cognizable  in  courts  of  common  law  only,  and 
not  in 

(a)  Bivorce  courts; 

(b)  Ecclesiastical  or  probate  courts; 
(o)  Courts  of  admiralty; 

(d)  Courts  of  equity. 

ndSy  strictly  speaking,  may  be  an  artificial  restriction  of  the 
natural  and  legitimate  meaning  of  the  term  Hort"  There  certainly 
are  legal  wrongs  essentially  identical  with  the  substantive  elements 
of  a  tort  recognized  by  courts  which  are  not  courts  of  common  law. 
For  the  sake  of  convenience,  however,  whenever  the  term  "tort" 
is  used  in  this  book  it  is  treated  as  referring  to  the  common  law  of 
torts  only.  It  is  to  be  noted,  moreover,  that  the  best  English 
authorities  (and  they  are  entitled  to  special  weight,  because  of  the 
distinct  separation  of  English  courts)  would  sustain  the  text  in 
limiting  a  tort  to  courts  of  common  law. 

Torts  not  Secognized  in  Divorce^  Ecclesiastical  or  Probate  Courts. 

1V>rtB  are  not  cognizable  in  divorce  courts  ^^  nor  in  ecclesiastical 
or  probate  courts.  English  ecclesiastical  courts  have  never  been 
recognized  in  America.**  A  number  of  matters  within  the  juris- 
diction of  those  courts  in  England  have  been  transferred  to  courts 
of  common  law  in  this  country.  Thus  the  common  law,  in  its  early 
stages,  refused  to  recognize  the  idea  of  property  in  a  corpse,  and 
treated  it  as  belonging  to  no  one  except  the  church.  In  the  United 
States  the  right  to  possession  of  a  dead  body,  for  the  purposes  of 
preservation  and  interment,  in  the  absence  of  testamentary  dis- 
position of  it,  belongs  to  the  family  of  the  deceased;  and  any  in- 
fraction of  this  right,  as  by  mutilation,  will  entitle  to  the  recovery 

ST  Clerk  &  L.  Torts  (1889)  1.  In  some  states  this  action  stiU  lies  in  the 
courts  of  common  law. 

s*  Youngs  V.  Ransom,  31  Barb.  49.  And  generally,  see  Smith,  Ecc.  Law.  As 
to  ecclesiastical  law  in  England  at  the  present  time,  see  Boyer  v.  Bishop  of 
Norwich  [1892]  App.  Cas.  417;  Read  v.  Bishop  of  Lincoln,  Id.  &14. 
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of  damages  by  an  action  on  tort  in  a  court  of  common  law.-*  In 
early  days  there  was  an  offense  termed  "defamation,"  as  the  pub- 
lication of  blasphemous  words,**  for  which  the  ecclesiastical  court 
provided  a  remedy.  The  jurisdiction  of  ecclesiastical  courts  over 
crimes  like  incest  led  to  cognizance  of  certain  malicious  prosecu- 
tions.'^ In  America,  all  civil  proceedings  for  defamation  and  ma- 
licious prosecution  are  brought  in  courts  of  common  law. 

"While,  in  the  process  of  gradual  development,  most  American 
probate  courts  have  been  invested  with  much  larger  powers  than 
the  early  English  testamentary  courts,  yet  in  none  of  them  have  there 
ever  been  vested  any  such  extensive  powers.  Ordinarily  the  func- 
tions of  such  courts  have  been  limited  to  the  control  of  the  devolu^ 
tion  of  property  upon  the  death  of  the  owner,  and  have  not  been 
extended  to  collateral  matters  involving  controversies  between  the 
estate  and  third  parties.  These,  if  an  adjudication  of  them  becomes 
necessary,  have  generally  been  left  to  be  tried  in  the  appropriate 
action  in  the  courts  of  general  jurisdiction."  Accordingly,  where 
the  claim  arises  on  tort,  the  claimant  may  bring  his  action  against 
the  personal  representative  in  the  district  or  other  court  of  compe- 
tent original  jurisdiction,  but  not  in  the  probate  court.'* 

Torts  not  Recognized  ly  Courts  of  Admiralty. 

C5ourts  of  admiralty  have  jurisdiction  over  the  whole  subject  of 
damages  on  the  high  seas.  Maritime  torts  are  of  the  same  nature 
as  coDunon-law  torts,  with  the  element  of  locality  added,  and  the 
consequent  jurisdiction  of  the  courts  of  admiralty.'*  The  law  as 
to  maritime  torts,  however,  is  not  always  the  same  as  the  law  relat- 

«•  Larson  v.  Chase,  47  Minn.  307,  50  N.  W.  238;  but  see  Cook  v.  WaUey,  1 
Colo.  App.  163,  27  Pac.  950.  Further,  as  to  law  of  dead  bodies,  see  Hackett 
v.  Hackett,  18  R.  I.  155,  26  Atl.  42;  Wynkoop  v.  Wynkoop,  42  Pa.  St.  293; 
Reniham  v.  Wright,  125  Ind.  536,  25  N.  E.  822;  Snyder  v.  Snyder,  60  How. 
Prac.  368. 

so  Odger,  Sland.  &  L.  350-352. 

»i  Fisher  v.  Bristow,  1  Doug.  215. 

S2  Mitchell,  J.,  in  Comstock  y.  Matthews,  55  Minn.  Ill,  56  N.  W.  583. 

88  In  re  Fassett,  142  U.  S.  479,  12  Sup.  Ct.  295;  Ben.  Adm.  (2d  Ed.);  Phila- 
delphia, W.  &,  B.  By.  Co.  T.  Philadelphia  &,  H.  de  G.  Steam  TOwboat  Co.,  23* 
How.  209;  Greenwood  t.  Town  of  Westport.  53  Fed.  824.  An  injury  to  a 
Tessel  from  negligence  in  operating  a  draw  in  a  drawbridge  is  a  maritime 
tort,  and  a  court  of  admiralty  will  entertain  an  action  therefor.    Greenwood 


§§  6-7)      LAW  OF  TORTS  ADMINISTERED  BY  COURTS  OF  COMMON  LAW,         11 

ing  to  common-law  torts.**  This  should  be  carefully  borne  in  mind, 
in  dealing  with  admiralty  cases  as  authorities  for  propositions  as  to 
ordinary  torts. 

Wherever  the  common  law  is  competent  to  give  it,  a  suitor  does 
not  lose  his  right  to  use  a  common-law  remedy  because  a  tort  is 
committed  on  the  high  seas,  or  other  waters  subject  to  the  admi- 
ralty jurisdiction.  Thus  common-law  remedies  apply  to  a  collision 
on  the  Ohio  river.  Ohio  courts  can  administer  it.  It  is  not  neces- 
sary to  go  into  the  courts  of  admiralty.'* 

Tarts  not  Recognized  in  Courts  of  Equity. 

Courts  of  equity  afford  redress  in  cases  where  the  common  law 
affords  no  remedy,  or  an  inadequate  one.  The  normal  remedy  for  a 
tort— ccHupensation — is  administered  by  the  court  of  common  law, 
not  by  a  court  of  equity.  When  that  remedy  is  sufficient,  equity 
wiB  not  interfere.  But  there  are  cases  where  equity's  peculiar 
remedies  are  necessary  to  do  justice,  and  in  these  equitable  inter- 
ference is  always  granted.'*  In  other  words,  the  jurisdiction  of 
equity  may  be  concurrent. 

SAME  —  ADMINISTRATION     OF    THE    LAW    OF    TORTS    BT 

COURTS  OF  COMMON  LAW. 

6.  There  were  two  forms  of  personal  action  at  common 

law: 

(a)  Actions  ex  contractu  and 

(b)  Actions  ex  delicto. 

7.  Through  these  two  classes  of  personal  actions,  the  com- 

mon law  administered  four  kinds  of  obligations  or 
provided  remedies  for  four  kinds  of  recognized  sub- 
stantive rights,  viz. : 

T.  Town  of  Westport,  00  Fed.  500.    The  wrongful  arrest  on  sbore  of  deserting 

teamen,  by  tlie  procurement  of  the  master,  does  not  constitute  a  maritime 

tort    Bain  t.  Sandusky  TransD.  Co..  60  Fed.  912. 
«*  As  in  cases  of  collision,  post,  p.  496,  note  270,  "Comparative  Negligence.*' 
»»  Scboonmaker  v.  Gilmore,  102  U.  S.  118;   McDonald  v.  Mallory,  77  N.  Y. 

54(&-{>56;  Perclval  v.  Hickey,  18  Johns.  257. 
s<  Post,  p.  196,  "Remedies."    As  to  the  application  of  the  equitable  doctrine 

of  subrogation  to  conyersion,  see  Tobin  v.  Kirk,  73  Hun,  229,  25  N.  Y.  Supp. 
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(a)  Contracts  pure  and  simple; 

(b)  Quasi  contracts; 

(c)  Torts  pure  and  simple; 

(d)  Quasi  torts. 

8.  The  common  law  observed  no  distinct  or  strictly  log^- 
ical  role  with  resi>ect  to  the  administration  of  these 
four  Idnds  of  obllgationB  by  means  of  the  two  forms 
of  personal  action.  It  sometimes  allowed  the  en- 
forcement of  a  tort  or  a  quasi  tort  through  an  ac- 
tion ex  contractu  and  of  a  contract  and  quasi  con- 
tract througrh  an  action  ex  delicto. 

Forms  of  Actions^ 

Actions  at  common  law  were  commenced,  in  its  early  day,  by  the 
issuance  of  an  original  writ.  The  ancient  forms  of  writs  were  kept  in 
the  registrum  breyium."^  There  were  three  prescribed  forms  of  ac- 
tions which  it  recognized,  distinguished  by  subject-matter, — as  real, 
personal,  and  mixed.  Real  actions  were  for  the  specific  recovery  of 
real  property  only.  For  a  long  time  they  have  been  extinct  Mixed 
actions  were  for  the  specific  recovery  of  real  property,  and  for  dam- 
ages for  an  injury  thereto, — as  ejectment  Personal  actions  were  for 
the  recovery  of  a  debt,  or  a  specific  personal  chattel,  or  of  damages 
for  a  breach  of  contract,  or  of  satisfaction  in  damages  for  some  in- 
jury to  the  person  or  to  real  or  personal  property.  Personal  actions 
were,  in  form,  ex  contractu  or  ex  delicto.* • 

Among  the  earliest  actions  ex  delicto  was  the  action  of  trespass. 
This  lay  for  the  recovery  of  damage  for  injury  to  the  person,  prop- 
erty, or  relative  rights  of  another;  but  only  where  such  injuries 

87  The  common-law  writs  were  always  written  (2  Reeves,  Hist.  206);  were 
settled  verbatim  by  the  time  of  Edward  III.;  were  printed  in  the  register  In 
the  reign  of  Henry  VIII.  (4  Reeves,  Hist.  429);  and  were  declared  fixed  and 
immutable,  unless  changed  by  authority  of  parliament  (Bracton,  de  ex.  lib. 
5,  c.  17,  §  2).  According  to  Lord  Coke,  the  register  antedates  the  CoQQuest 
(A.  D.  1066).  Pref.  10  Rep.  p.  xxlv.;  4  Inst.  140;  Dugd.  Orig.  p.  56.  Mr. 
Bigelow,  as  to  this  statement  (Lead.  Cas.  16),  cites  as  authority  for  its  improb- 
ability, Hicke*s  Thesaurus  Dissertatio  Epist.  p.  S. 

«»  Chit.  PL  110;  Ship.  Com.  Law  PI.  2. 
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have  been  committed  with  force,  actual  or  implied.'*  It  lay  only 
where  there  was  a  direct,  immediate  invasion  of  another's  right. 
When  the  wrong  was  with  force  to  the  person,  as  in  assault  and 
hattery  or  false  imprisonment,  it  was  trespass  vi  et  armis.*®  When 
if  consisted  in  unlawfully  breaking  a  man's  close,  it  was  trespass 
quare  clausum  fregit.*^  When  it  was  committed  by  carrying  away 
his  chattels,  it  was  trespass  de  bonis  asportatis.^^ 

However,  as  new  causes  of  action  arose,  no  matter  how  great  was 
bis  wrong,  the  individual,  if  he  could  find  in  the  register  of  writs  no 
writ  to  fit  his  case,  had  no  remedy.  To  supply  this  deficiency  in  the 
law  adjective,  the  celebrated  statute  of  Westm.  EL  (13  Edw.  L) 
was  enacted.  This  provided  that  as  often  as  it  should  happen  that 
in  one  case  a  writ  was  found,  and  in  a  like  case  (in  consimili  casu) 
falling  under  the  same  right,  and  requiring  like  remedy,  no  writ 
was  to  be  found,  the  clerks  should  agree  in  making  a  writ,  or  adjourn 
the  complaint  until,  and  refer  the  matter  to,  the  next  parliament. 
Under  this  statute  new  writs  were  copiously  produced.**  Out  of  it 
arose  the  celebrated  actions  on  the^se,  viz.  action  of  assumpsit, 
which  became  in  time  an  action  ex  contractu,  although  it  retained 
traces  of  the  ex  delicto  character  of  its  origin;  the  action  of  detinue, 
which  is  sometimes  regarded  as  ex  contractu,  and  sometimes  as  ex 
delicto,  and  sometimes  as  neither;  **  the  action  of  conversion;  and 
fihe  almost  distinctive  action  ex  delicto)*"  trespass  on  the  case. 

>•  Ship.  Com.  Law  PL  72.  Laws  as  to  trespass  not  fully  settled  until  time 
€f  Edward  I.,  althougb  mentioned  by  Bracton.    2  Reeves,  Hist.  140. 

^  Id.  Trespass  vl  et  armls  lay  for  negligence.  Percival  v.  Hlckey,  18  Johns. 
257. 

«i  Ship.  Com.  Law  PI.  74.  Generally,  as  to  forms  of  trespass,  see  3  BI. 
Ctanm.  120,  151.   And  see  1  Chit  PI.  192,  103. 

♦«  Id.  73. 

4s  3  Bl.  Comm.  49;  Steph.  PI.  6.  A  good  iUustration  is  the  per  quod  action 
Uy  a  husband  or  parent  for^'an  injury  to  or  seduction  of  his  wife  or  child. 
Prior  to  the  statute  of  laborers  (23  Edw.  III.  1349),  the  husband  or  parent 
could  maintain  no  action  for  such  a  wrong.  That  statute  gave  an  action  to 
Oe  master  for  an  injury  to  his  servant  '*per  quod  servitium  amisit"  This 
was  easily  adapted  so  as  to  be  used  by  a  father  for  the  seduction  of  his  child, 
aoid  by  a  husband  for  abuse  by  a  stranger  of  his  wife,  '*pcr  quod  consortium 
anisit'* 

««  PoL  Torts;  Gilb.  6;  Steph.  PI.  ISb;  Peabody  v.  Hayt,  10  Mass.  35» 

«s  Mills  V.  U.  S.,  48  Fed.  738;  1  Chit.  99;  Browne,  Action,  318,  note  t 
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This  action  (trespass  on  the  case)  lay,  not  for  direct  or  immediate  in- 
vasion of  anotlier's  right,  but  for  conduct  in  which  the  wrong  con- 
sisted in  consequential  damage.**  In  trespass,  the  liability  was  ab- 
solute. In  case,  the  liability  was  dependent  on  harmful  results. 
Case  lay  for  injury  to  absolute  rights,  not  involving  force,  and  where 
the  damages  were  consequential,  as  for  keeping  dangerous  animals.*^ 
It  lay  also  for  invasion  of  relative  rights,  as  seduction,  or  alienation 
of  affection.*^  It  lay  also  especially  for  the  large  class  of  cases 
known  now  by  the  vague  name  of  "negligence."  *•  When  trespass 
lay,  and  when  case,  was,  at  common  law,  an  important  question 
of  pleading,  because,  if  the  pleader  mistook  his  remedy,  he  would 
be  dismissed  from  court."®    Since  the  abolition  of  forms  of  action, 

*•  Cooper  V.  Landon,  102  Mass.  58;  Ship.  Com.  Law  PI.  45,  and  cases  there 
cited. 

*7  Sarch  v.  Blackburn,  4  Car.  &  P.  297;  Stumps  v.  KeUey,  22  111.  140.  And 
see,  Kenerally,  Cooper  v.  Landon,  102  Mass.  58;  Singer  v.  Bender,  64  Wis. 
172,  24  N.  W.  903;  Henry  v.  Railroad  Co.,  139  Pa.  St.  289,  21  Atl.  157. 

48  Clough  V.  Tenney,  5  Me.  446;    Hornketh  v.  Barr,  8  Serg.  &  R.  35. 

49  Coggs  y.  Bernard,  Smith,  Lead.  Cas.,  2  Ld.  Raym.  909;  Samuel  v.  Judin, 
6  East,  333;  Dearborn  v.  Dearborn,  15  Mass.  315;  Church  t.  Mumford,  11 
Johns.  479;  Hamilton  v.  PlainweU  Water-Power  Co.,  81  Mich.  21.  45  N.  W. 
648.  As  to  the  distinctions  as  to  force  and  immediate  and  direct  or  imme- 
diate and  consequential  injuries,  see  1  Chit.  PI.  (16th  Am.  Ed.)  140,  and  cases 
cited;  Cotteral  v.  Cummins,  6  Serg.  &  R.  (Pa.)  341;  Wlnslow  v.  Beal,  6  Call 
(Va.)  44;  Scott  v.  Shepherd,  3  Wils.  403;  Beckwith  v.  Shordike,  4  Burrows, 
2093. 

so  The  difference  between  trespass  and  case  is  well  illustrated  by  Espi- 
nasse.  "Trespass  on  the  case  is  an  action  brought  for  the  recover3''  of  dam- 
ages for  acts  unaccompanied  with  force,  and  which  in  their  consequences 
only  are  injurious;  for,  though  an  act  may  be  in  itself  lawful,  yet  if,  in  its 
effects  or  consequences,  it  is  productive  of  any  injury  to  another,  it  subjects 
the  party  to  this  action."  2  Esp.  N.  P.  597.  [Cf.  Wakeman  v.  Robinson,  1 
Bing.  213.]  Thus,  where  the  defendant  put  up  a  spout  on  his  own  premises, 
this  was  an  act  lawful  in  itself;  but  when  it  produced  an  injury  to  the  plain- 
tiff by  conveying  the  water  into  his  yard,  trespass  on  the  case  was  adjudged 
to  lie  for  such  consequential  injury.  Reynolds  v.  Clarke,  1  Strange,  634.  So 
shooting  of  a  gun,  which  in  itself  is  an  indifferent  and  lawful  act,  yet  when 
by  it  the  plaintiff*s  decoy  was  injured  this  action  was  held  to  lie.  Keeble  v. 
Hickeringill,  11  Mod.  131.  Again,  where  the  plaintiff  declared  in  case  that 
the  defendant  furiously,  negligently,  and  improperly  drove  his  cart  against 
the  plaintiff's  carriage,  that  it  was  overturned  and  broken,  this  was  held  111 
on  demurrer,  and  that  the  action  should  be  trespass  vi  et  armis.    Day  y. 
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the  mere  technical  question  of  procedure  has  Jost  importance.^* 
But  the  deep-seated  distinctions  in  the  law  substantiv^e  inyolyed 
are  as  much  legal  battle  grounds  as  ever.'*^ 

C&9nmon-Law  Obligations — ContraoL 

The  common  law  administered  obligations  of  contracts  pure  and 
simple.  All  true  contracts  grow  out  of  the  intention  of  the  parties 
to  the  transaction,  and  are  dictated  only  by  their  mutual  and  ac- 
cordant wills.  When  this  intention  is  expressed,  the  contract  is 
<'xpressed.  When  this  intention  is  not  expressed,  but  may  be  In- 
ferred, implied,  or  presumed  from  circumstances  as  really  existing, 
then,  and  then  only,  is  the  contract  thus  ascertained  properly  called 
an  ^'implied  contract.'"*'  In  all  cases  of  contract  the  parties  are 
determinate,  and  the  rights  in  personam. 

Same — Qtiasi  Qmtract 

The  obligation  of  a  quasi  or  constructive  contract  was  imposed  by 
law  in  certain  cases,  without  reference  to  the  intention  of  the  par- 
ties, and  was  administered  through  personal  actions,  ex  contractu. 
Here  the  parties  are  determinate,  but  the  right  is  not  so  clearly  in 
personam.  The  substantive  right  was  not  contractual,  but  the  com- 
mon law,  providing  no  strictly  appropriate  remedy,  invented  the  fic- 
tion of  an  implied  contract  to  strain  an  action  ex  contractu  into 
use.**    Thus  a  judgment  for  damages  was  called  a  "contract  of  rec- 

Hdwards,  5  Term  R.  64S.  As  to  election  between  trespass  and  case,  see 
Blln  V.  GampbeU»  14  Johns.  432.  Of.  Perelval  v.  Hickey,  18  Johns.  257.  And 
see  WUson  v.  Smith,  10  Wend.  324;  Seneca  R.  Co.  v.  Auburn  &  R.  R.  Co.,  5 
HUl,  170. 

&i  New  Orleans  J.  &  G.  N.  R.  Co.  v.  Hurst,  36  Miss.  660;  Howe  v.  Cools, 
21  Wend.  29.     And  see  Ricker  v.  Freeman,  50  N.  H.  420. 

B3The  importance  of  the  distinction  from  a  theoretical  standpoint  is  mani- 
fest In  discussions  of  the  ultimate  basis  of  liability  in  tort  Practically  it  Is 
of  great  moment  in  determining,  for  example,  connection  as  cause  (cou- 
H>icuously  in  questions  of  damage),  defense  available  (as  of  contributory 
negligence,  independent  contractor),  the  kind  and  extent  of  proof  required 
of  plaintiff  (as  the  exercise  of  due  care  under  the  circumstances,  or  the 
breach  of  abeolute  duty).  See  Holmes  v.  Mather,  L.  R.  10  Exch.  2G1;  John- 
son T.  Philad^phia  &  R.  R.  Ck>.,  163  Pa.  St.  127,  29  Atl.  854. 

»»  2  BL  Comm.  442;  Clark,  Cont.  752;  Hertzog  v.  Hertzog,  29  Pa.  St.  465- 
467;  Mclntyre  Tp.  v.  Walsh,  137  Pa.  St.  302,  20  Atl.  706;  McSorley  v.  Faulk- 
ner (Com.  PL  N.  Y.)  18  N.  Y.  Supp.  400. 

i«  Clark,  Const  753. 
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ord,"  to  allow  its  revival  by  actions  ex  contractu.^*  Again,  where 
one  has  unjustly  enriched  himself  at  the  expense  of  another,  as 
where  he  has  been  paid  money  by  mistake,  and  without  giving  any- 
thing in  return,  there  is  clearly  no  agreement,  expressed  or  implied, 
between  the  parties.  It  would,  however,  be  manifest  injustice  not 
to  make  the  one  enriched  by  mistake  disgorge.  The  common  law, 
to  supply  the  deficiency  of  its  remedies,  invented  the  fiction  of  im- 
plied promise  on  the  part  of  him  to  whom  the  money  was  paid  to 
repay.'*  Accordingly  money  paid  under  mistake  could  be  recov- 
ered on  an  implied  promise,  by  action  ex  contractu,  called  indebit- 
atus assumpsit.'^  And  finally  a  quasi  contract  may  also  be  said 
to  be  founded  upon  statutory  official  or  customary  duty.'" 

Sa/me — Toris. 

The  conmion  law  administered  also  the  obligation  of  torts,  pure 
and  simple.  These  consisted  of  violations  of  legal  duty  in  no  wise 
connected  with  contract.'®  Thus  personal  violence,  assault  and  bat- 
tery, interference  with  freedom  of  locomotion,  false  imprisonment, 
and  trespass  to  land  or  goods  are  all  actionable  wrongs,  and  are 
committed,  not  only  without  any  consent,  but  despite  the  will,  of 

^^  Louisiana  v.  Mayor,  etc.,  of  New  Orleans,  109  U.  S.  285,  3  Sup.  Ct  211. 

»•  Clarlc,  Cont.  764. 

B7  Merchants*  Nat.  Bank  v.  National  Bank  of  the  Commonwealth,  139  Masg. 
513.  2  N.  E.  89;   Clark,  Cont.  771. 

B8  State  T.  I.  Co.  v.  Harris,  89  Ind.  363;  Steamship  Co.  ▼.  Joliffe,  2  Wall. 
450;   Mechem,  Pub.  Off.  674,  note  5;   Keener,  Quasi  Cont.  16. 

BO  A  tort  pure  and  simple  is  essentially  different  from  a  contract  pure  and 
simple,  (a)  The  most  substantial  difference  would  seem  to  be  that  a  tort 
pure  and  simple  is  independent  of  previous  consent  of  the  wrongdoer  or  of 
the  injured  one  to  bear  the  loss  the  tort  may  produce,  whereas  contract  is 
always  based  on  an  agreement  of  minds.  Q))  The  right  involyed  in  a  tort 
of  this  kind  is  distinguished  firom  that  involved  in  such  a  contract  in  being 
in  actual  enjoyment  at  the  time  of  the  commissicm  of  a  t<Mt,  while  that  of  a 
contract  is  the  right  to  the  fulfillment  of  a  promise  made  by  some  person. 
Innes,  Torts,  8  4.  (c)  The  rule  as  to  parties  to  an  action  on  the  contract  and  on 
the  tort  varies  materially.  Parties  to  a  contract  are  determined  by  its  terms. 
Contract  rights  are  in  personam.  Parties  to  a  tort  are  indeterminate.  Bights 
ex  delicto  are  in  rem.  Many  persona  may  be  liable  for  tort  who  cannot  bind 
themselves  by  contract.  Rights  of  contribution  between  defendants  and  Judg- 
ment debtors  are  different  in  the  two  classes  of  actions;  so,  also,  differs 
the  effect  of  death  of  parties  plaintiff  or  defendant,  both  at  conumm  law  and 
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the  person  injured.  Here  the  parties  are  indeterminate,  and  th^ 
rights  in  rem. 

Same — Quasi  Torts. 

The  obligation  of  a  qnasi  tort  may  be  stricUj  said  to  include  all 
species  of  actionable  civil  wrongs  not  included  in  the  preceding  three 
classes.  It  is,  however,  convenient  to  apply  it  in  a  broader  sense, 
so  as  to  include  also  all  cases  in  which  an  action  ex  delicto  lies  up<Hi 
a  state  of  facts  of  which  a  contract  is  a  necessary  part  It  may 
arise  from  a  violation  of  a  right  or  duty  which  the  law  prescribes, 
and  which  to  a  limited  extent  individuals  may  modify  with  respect 
to  certain  conventional  or  contractual  relations  which  are  entered 
into  by  agreement,  or  from  the  violation  of  a  different  right  or  duty 
which  the  law  recognizes  as  created  by  a  range  of  facts  of  which  a 
contract  is  a  necessary  part 

When  a  x>assenger  takes  a  train,  he  ordinarily  holds,  as  evidence 
of  the  contract  he  has  made  with  the  common  carrier,  a  ticket  and 
a  baggage  check.  The  shipper  holds  a  bill  of  lading.  Upon  this 
simple  state  of  facts  the  law  bases  a  complex  system  of  rights  and 
duties  as  to  person  and  property.  Part  of  this  the  parties  may  have 
contemplated,  but  most  of  it  exists  in  the  common  law  alone,  and 
derives  its  origin,  not  from  real  consent,  but  from  ancient  history, 
the  legislation  of  the  judges,  and  from  statutes.  Such  rights  and. 
duties  are  not  properly  contractual,  nor  is  their  breach  a  contractual  ^ 
wrong;  as,  for  example,  where  a  passenger  is  assaulted  by  a  servant 
of  the  common  carrier,  or  injured  by  its  negligence.  In  the  case  of 
master  and  servant,  this  is  even  more  marked.  The  contract  of  em- 
ployment, generally  informal,  incomplete,  oral,  and  contiuning  no 
more  than  an  agreement  of  wages,  work,  and  time  of  payment,  en- 

tmder  the  statutes  of  the  various  states,  (d)  FlnaUy,  the  remedy  In  an  ac- 
tion <m.  a  tort  is  the  award  of  damages  only.  On  the  other  hand,  whUe  dam- 
tf  ee  may  be  awarded  hi  an  action  ex  contractu,  a  contract  may  also  be  re- 
formed and  speciflcaUy  enforced.  There  Is  a  material  difference  as  to  the 
measure  of  damage  and  the  extent  to  which  liability  for  consequences  can  be 
carried.  Attention  is  called  to  the  confusion  likely  to  arise  from  attempts 
to  distinguish  a  tort  from  a  contract.  It  would  seem  that  it  conduces  to  dis- 
tiagolsh  between  the  four  kinds  of  common-law  oUiiiations,  rather  than  merdy 
totween  contracts  and  torta 

BAXA,TOBTS— 2 
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taOs  liability  and  secures  rights  or  superimposes  duties  imfdied  *^  bj 
kiw^  with  respect  to  the  relation,  unknown  to  the  parties^  and  in  lai^e 
measure  to  lawyers,  and,  as  to  most  material  matters,  in  a  number 
of  instances,  to  the  courts,  prior  to  the  decision  of  the  case  in  issue. 
Thus  it  will  be  seen  that  the  courts  implied  into  the  contract  the 
doetrine  of  assumption  of  risk  of  the  employment  by  the  servant, 
and  especially  the  risk  of  the  negligence  of  a  fellow  servant  Xever- 
Iheless  it  is  the  contract,  without  which  the  relationship  could  not 
exist,  which  brings  these  rights  into  existence;  and  the  rights  and 
duties  vary  with  the  contracts.  Thus  a  railroad  company  owes  one 
set  of  duties  to  the  person  in  its  contract  to  carry  a  passenger,  an- 
other to  its  employd,  and  a  still  different  set  of  duties  to  a  person 
with  whom  it  has  no  contract.  Tlio  same  principle  applies  in  a  large 
neasnre  to  the  reciprocal  rights  and  duties  of  physician  and  pati^it, 
attorney  and  client,  owner  and  architect  or  contractor,  and  in  man}' 
♦♦ther  cases,  as  a  telegraph  company  and  the  sender  of  a  message,  a 
vendor  and  vendee,  a  bank  and  a  depositor,  and  the  like.  There  is 
9  body  of  law  outside  of  the  agreement  of  the  parties  prescribing 
rights  and  defining  duties  not  directly  contemplated  by  the  parties, 
hut  a  breach  of  which  is  actionable  as  a  tort 

While  thus  the  omission  to  perform  a  contract  obligation  is  not 
a  tort,  unless  that  omission  is  also  an  omission  of  a  legal  duty,  such 
legal  duty  may  arise,  not  only  out  of  certain  conventional  relations, 
but  also  out  of  a  wider  range  of  facts,  of  which  a  contract  is  an  ele- 
ment, giving  rise  to  a  legal  duty  due  from  every  man  to  his  fellows, 
to  respect  the  rights  of  property  and  i)er8on,  and  refrain  from  in- 
Tading  them  by  force  or  fraud  or  carelessness.  This  duty  applies 
to  both  willful  and  negligent  wrongs.*^ 

In  quasi  torts  it  would  seem  that  persons  are  sometimes  deter- 
minate and  sometimes  indeterminate,  and  that  the  rights  are  some- 
times in  rem  and  sometimes  in  personam. 

Common-Zaw  Hemedles, 

Th«  normal  application  of  the  two  forms  of  personal  actions  to 
the  four  kinds  of  obligations  would  have  been  to  administer  wrongs 

•0  Post,  p.  504,  "NeUgence,*'  *^Maater  and  Servant." 

ei  Oliver  v.  Perkins,  92  Mich.  304,  52  N.  W.  009;  Rich  v.  New  York  Cent  Jb 
H.  R.  R.  Co.,  87  N.  Y.  382.     See  Da  we  v.  Morris,  149  Mass.  188,  21  N.  E.  813. 
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based  on  contract  and  quasi  contracts  through  actions  ex  contractu, 
and  wrongs  based  on  torts  and  quasi  torts  throu^  actions  ex 
delicto.  In  a  large  measure  this  was  carried  out,  but  there  were 
many  variations  and  a  confusing  inconsistency  in  the  application  of 
the  forms  of  remedy  to  the  obligation. 

Saine — Contract  Sued  ex  Delicto, 

Even  certain  actions  which  are  really  based  on  a  contract  an<^ 
might  be  sued  ex  contractu  may  be  brought  in  the  form  of  an  action 
ex  delicto  to  evade  either  a  statute  or  the  ordinary  provisions  of 
law.  'Rius,  the  statute  of  frauds  required  guaranties  to  be  in  writ- 
ing to  avail.  Instead  of  suing  on  a  parol  guaranty,  therefore,  ac 
tlons  were  brought,  in  order  to  evade  the  statute,  on  the  tort  in 
deceit  on  allegation  of  false  representations  as  to  credit.  TXw 
statute  had  no  application  to  torts.  By  this  means  parol  evidenc<' 
was  admitted,  not  to  prove  the  guaranty,  but  the  falseness  of  the 
representations.  Such  actions  were  so  successful  that  Lord  Ten- 
terden's  act  was  passed  to  make  the  statute  of  frauds  cover,  as 
to  these  points,  both  actions  ex  contractu  and  actions  ex  delicto.*' 
As  will  be  seen,  some  persons,  as  infants  and  married  women,  were 
under  a  legal  disability  making  them  incapable  of  contracting,  but 
a  recovery  could  be  had  for  their  torts.  Accordingly,  a  person^ 
whenever  he  could,  would  sue  ex  delicto  rather  than  ex  contractu. 
Thus,  if  an  infant  should  hire  a  horse  and  abuse  it,  it  would  be 
to  the  bailor's  interest  to  sue  on  the  tort,  because  he  could  not 
recover  on  the  contract.** 

Same — Qua»i  CoTitract  Sued  ex  Contractu  or  ex  Delicto, 

While  the  ordinary  quasi  contract  is  sued  ex  contractu  on  the 
fiction  of  a  promise,  an  action  ex  delicto  is  sometimes  brought  for 
the  breach  of  statutory  duty.  Thus,  a  sheriff  may  be  liable  for  neg- 
ligence with  respect  to  his  statutory  duty.  Indeed  the  common 
law  freely  recognized  the  right  to  sue  for  the  negligent  performance 
of  a  contract  either  ex  contractu  or  ex  delicto,  whether  there  was 

•3  Pasley  v.  Freeman,  3  Term  R.  51;  Lyde  v.  Barnard,  1  Mees.  &  W.  101; 
Tatton  V.  Wade,  18  C.  B.  371-381;  Wade  v.  Tatton,  25  Law  J.  G.  P.  240;  Rice 
▼.  Manley,  66  N.  Y.  82. 

•a  Port,  p.  98,  "Infanta." 
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actual  *^  damage  or  not.**  And  in  general  it  would  seem  that,  when 
a  person  has  suffered  injury  from  the  neglect  of  duty  which  another 
has  impliedly  promised  to  perform,  the  action  may  be  in  tort  or  on 
contract,  at  the  former's  option,  whether  that  duty  be  implied  into 
a  contract  or  arises  from  a  statutory  enactment.*  • 

Same — Torts  Stied  ex  Cimtractu. 

Perhaps  the  most  singular  anomaly  in  the  application  of  the 
law  adjective  to  the  law  substantive  is  to  be  found  in  the  ruling  of 
the  common-law  courts  that  an  action  on  the  contract  will  lie  for  a 
tort  pure  and  simple.  Thus,  if  a  man  steals  goods  of  another,  the 
latter  may  waive  the  tort  and  sue  in  assumpsit,  although  there  is 
no  contract.*^  It  was  not  unnatural  that  certain  cases  which  are 
in  themselves  ambiguous  should  have  been  regarded  from  a  point 
of  view  both  of  tort  and  of  contract  as  sustaining  an  action  either 
ex  contractu  or  ex  delicto.**  Thus,  if  goods  have  been  sold,  not  by 
mistake  but  because  of  actionable  fraud,  the  seller  may  sue  in  tort 
for  damages  because  of  deceit,  or  ex  contractu  in  assumpsit  for  the 
value  of  the  goods.** 

•4  An  apothecary  could  be  sued  for  breach  of  implied  contract  to  use  rea- 
sonable skill  and  care  or  for  tortious  negligence  foUowed  by  actual  damage. 
Seare  v.  Prentice,  8  East,  348;   Livingston  v.  Cox,  G  Pa.  St.  360. 

••  If  a  banker  improperly  dishonors  a  customer's  check,  the  customer  may 
bring  suit  in  tort,  although  no  actual  damages  have  been  sustained.  Marzetti 
V.  WUIiams,  1  Barn.  &  Adol.  415.  So,  if  a  bailee  negUgently  damages  goods 
intrusted  to  him,  he  may  be  sued  in  tort,  although  he  commits  a  breach  of  the 
contract  of  bailment  Hayn  v.  CuUiford,  4  C.  P.  Div.  182;  Goggs  v.  Bernard. 
2  Ld.  Baym.  909;  Boorman  v.  Brown,  3  Q.  B.  511.  Or  he  may  be  sued  in 
assumpsit.  See  ZeU  v.  Dunkle,  156  Pa.  St.  353,  27  Atl.  38;  Baltimore  City 
Pass.  Ry.  Co.  v.  Kemp,  61  Md.  619. 

««  An  action  against  a  sheriff  for  damages  for  failure  to  permit  plaintiff  to 
obtahi  bail  is  in  case.  Taylor  v.  Smith,  104  Ala.  537.  16  South.  629;  Pittsburgh 
V.  Grier,  22  Pa.  St  54r-65;   Lightly  v.  Clouston.  1  Taunt.  112,  per  Mansfield,  J. 

«T  Clark,  Cont  766,  768;  Hill  v.  Davis,  3  N.  H.  384;  Gordon  v.  Bruner,  40 
Mo.  570;    HaUeck  v.  Mixer,  16  Cal.  574;    Hawk  y.  Thorn.  54  Barb.  164. 

•B  Right  to  waive  a  tort  and  sue  in  assumpsit  is  subject  to  the  limitation 
that  thereby  defendant  is  not  deprived  of  any  benefit  which  he  would  have 
derived  under  the  appropriate  form  of  action  on  tort.  2  Greenl.  Bv.  §  120. 
citing  Lindon  v.  Hooper,  Cowp.  414r-419;  Anscomb  v.  Shore,  1  Camp.  285; 
Young  V.  Marshall,  8  Blng.  43;  and  many  other  cases. 

«»  Hill  V.  Perrott,  3  Taunt  274;   Steiner  v.  Cllsby,  103  Ala.  181,  15  South. 
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Same — Quad  Tarts. 

With  respect  to  quasi  torts  the  confusion  is  perhaps  inextricable. 
It  seems  that  there  are  two  distinct  classes  of  cases:  (1)  Where  a 
contract  has  created  a  duty  between  the  parties  and  privies,  a 
breach  of  which  is  actionable  under  rules  already  considered,  but 
in  addition  to  this  the  contract  has  either  rei)eated  or  put  in  force 
the  common-law  duty  goyeming  the  relation  or  situation,  a  party. 
or  privy  to  the  contract  may  sue  ex  contractu  for  breach  of  the 
contractual  duty,  or  ex  delicto  for  the  breach  of  the  common-law 
duty.  Thus,  by  way  of  contrast,  a  stranger  injured  in  a  railroad 
accident  can  sue  the  company  only  ex  delicto,  while  a  passenger 
can  sue  either  ex  contractu  or  ex  delicto.^  ^  If  a  contract  should 
stipulate  against  liability  for  n^ligence  in  a  jurisdiction  where 
tiudi  a  stipulation  is  enforced  it  might  happen  that  the  passenger  in 
the  case  supposed  could  not  recover,  while  a  mere  stranger  might. 
V2!^  With  respect  to  the  right  of  third  persons  to  recover  in  an  ac- 
tion ex  delicto  for  injury  arising  from  a  state  of  facts  of  which  the 
breach  of  a  contract  is  an  essential  part,  three  propositions  may  be 
made:  (a)  The  mere  contract  creates  no  duty  the  violation  of 
which  gives  rise  to  a  cause  of  action  on  behalf  of  a  stranger,  (b) 
A  contract  limiting  liability  does  not  affect  a  stranger  to  the  con- 
tract, (c)  The  contract  excludes  no  liability,  and  does  not  prevent 
recotety  by  a  Stranger  for  the  malicious,  fraudulent,  or  tiegligent 
act  of  a  party  to  the  contract.^  ^ 

Kffecb  of  Abolishmg  Forma  of  Action. 

With  the  abolition  of  forms  of  action,  artificial  distinctions  in- 
vodved  in  the  choice  of  remedies — ^the  juggling  with  remedies- 
should  disappear.^*  Kevertheless  the  distinction  retains  great  im; 
portance.  While  forms  of  action  have  been  abolished  in  England, 
the  question  of  costs  in  the  superior  court  is  still  dependent  on  the 
accurate  observance  of  the  distinction.^*    In  Massachusetts  the  ac< 

€12.  And  see  Mr.  Ames'  History  of  Assumpsit  in  2  Harv.  Law  Rev.  64; 
Braithwaite  t.  Aiken  (N.  D.)  56  N.  W.  133. 

»•  Wilt  V.  Welsh,  6  Watts,  9;  M'Call  v.  Forsyth,  4  Watts  &  S.  179. 

Ti  Post,  p.  471. 

Ts  Keener,  Quasi  Cent  160;  Pig.  Torts,  7.      ' 

TsPontifex  V.  Midland  Ry.  Ck>.,  3  Q.  B.  Div.  23;  Bryant  v.  Herbert,  3  GL 
P.  DiT.  389;   Shaw  t.  GotBn,  58  Me.  254. 
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tion  on  the  tort  is  one  of  the  three  forms  of  civil  action.  In  Penn- 
sylyania,  under  the  recent  practice  act,  there  is  a  similar  modifica- 
tion of  the  common  law.^^  In  other  states  the  old  common-law  forms 
of  action  are  still  in  use.  Even  in  Code  states  there  has  been  com- 
paratiyely  little  success  achieved  in  the  elimination  of  many  of  the 
common-law  anomalies.  This  is  due  i>erhap8  not  so  much  to  the 
conservatism  of  courts  as  to  the  natural  and  unavoidable  connec- 
tion between  the  law  substantive  and  the  law  adjective,^* 

SUBSTANTIVE  LAW  OP  TORTS. 

9.  The  law  of  rights,  or  substantive  law  of  torts,  will  be 

considered  with  reference  to — 

(a)  The  person  ii^ured; 

(b)  The  tort  feasor; 

(c)  The  wrongful  conduct. 

SAME^THE  PERSON  INJURED. 

10.  The  law  recognizes  a  normal  right  in  every  one  against 

whom  a  tort  is  committed  to  secure  legal  redresB 
therefor.  But  this  right  may  be  defeated  by  plain- 
tifPs  own  conduct,  as  by  his  consent  or  his  own 
wrong. 

The  Normal  Bight. 

This  is  another  way  of  putting  the  familiar  maxim  that  wher- 
ever there  is  a  wrong  there  is  a  remedy.^*  The  remedy  in  tort  lies 
ordinarily  at  the  suit  of  the  person  injured.    The  action  cannot 

7«  See  Johnson  t.  Philadelphia  &  R.  R.  Go.»  163  Pa.  St  127,  29  Atl.  854. 

7  5  In  Minnesota,  the  importance  of  the  distinction  bety^ieearjactions  ex  con- 
tractu and  ex  delicto  has  been  denied*  with  emphasis.  Serwe  y.  Northern 
Pac  R.  Co.,  48  Minn.  78,  50  N.  W.  1021.  But  a  demurrer  to  a  coBipkUstin  an 
action  against  a  physician  for  malpractice  was  there  sustained  because  it  ap- 
peared from  the  complaint  that  the  defendant  had  a  partner,  who  was  not 
made  a  party  defendant  Whittaker  y.  Ck)Uin8,  34  Minn.  290,  25  N.  W.  632. 
If  this  action  had  been  in  tort,  and  the  parties  were  tort  feasors,  one  or  all 
could  haye  been  sued.  If  it  was  In  contract,  both  should  haye  been  made 
parties. 

76  Post,  p.  50. 
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general! J  be  brought  by  one  person  to  the  nse  of  another.^ ^  But 
personal  disability  may  in  certain  cases  necessitate  bringing  an  ac- 
tiom  in  tort  in  the  name  of  some  person  other  than  the  party  injured. 
TtmSy  an  infant,  or  a  person  absolutely  insane,  can  sue  only  through 
a  guardian  or  other  person  designated  by  law.  This  requirement 
as  to  the  appointment  of  a  guardian  is  part  of  the  law  adjective, 
and  not  of  the  law  substantive.  At  common  law  the  husband 
brought  an  action  in  his  own  name  fOT  a  tort  to  his  wife.  Dam- 
ages recovered  were  really  part  of  her  estate,  although  they  actually 
wcBt  to  him  together  with  all  her  other  property.'*  These  appai^ 
»t  exceptions  to  the  principle  as  stated,  properly  viewed,  are  really 
its  adaptation  to  other  branches  of  jurisprudence. 

Cbnsent. 

No  action  can  be  maintained  for  damages  arising  from  conduct 
to  which  the  plaintiff  consented,  provided  the  conduct  was  not 
in^al, — ^that  is,  criminal.  Consent  cannot  make  an  illegal  action 
lawful.  A  person  can  only  consent  to  the  commission  of  lawful 
acts.  His  consent  justifies  only  so  far  as  it  goes.  A  patient  may 
lawfully  consent  to  a  surgical  operation  on  him.  This  consent  jus- 
tices the  physician  in  performing  the  operation,  but  not  in  com- 
mitting an  assault  Apprize  fight  is  illegal,  and,  notwithstanding 
the  consent  of  the  parties  in  participating  in  it,  one  of  them  may 
•■e  the  ofh&r  for  damages. 

PlaintilFs  consent  operating  as  a  bar  to  his  recovery  may  be  sub- 
sequent to  the  wrong  complained  of.  Thus,  if  he  has  executed  a 
rdease  or  acc^ted  something  in  satisfaction  of  his  claim  for  the 
wrong  done,  or  has  waived  the  tort,  he  cannot  succeed  in  an  action 
on  the  t<Mrt 

Wirongm 

Again,  the  plaintiff  cannot  recover  unless  he  himself  be  innocent 
nils,  where  plaintiff  and  defendant  damaged  a  mill,  for  which 
plaintiff  was  forced  to  pay  the  whole,  it  was  held  that  he  could 
not  recover  contribution  from  defendant;  for  ex  turpi  causa  non 
oritur  actio.''* 

«'  Kansas  City,  M.  ft  B.  B.  Go.  v.  Cantrell,  70  Miss.  329, 12  South.  344. 

««  Post,  p.  278»  "Husband  and  Wife.** 

v«  lienyweather  v.  NIxan  (1790)  8  Term  B.  18& 
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Plaintiff's  wrong  may  consist  in  conscious  wrong,  or  in  mere  inad* 
vertence  or  negligence,*'  But,  while  plaintiff's  wrongdoing  may  pre- 
vent his  recovery,  to  have  this  effect  it  must  have  been  connected 
as  a  proximate  cause  of  the  tort.  If  a  person  rides  his  horse  faster 
than  the  law  allows,  this  does  not  justify  a  cowboy  in  using  hia 
lasso  to  throw  the  horse.** 

SAME— THE  TORT  FEASOR. 

« 

11.  Liability  for  torts  normally  extends  to  every  person, 
natural  or  artificial,  independent  of  personal  status; 
but  modifications  of  and  exceptions  to,  or  exemp- 
tions from,  liability  are  recognized.    These  may  be: 

(a)  General  or 

(b)  Special. 

The  law  of  torts  was  a  substitute  for  private  war.**  It  was  de- 
signed to  supply  a  sufficient  remedy  for  the  illegal  harm  which  men 
were  caused  to  suffer.  Award  of  pecuniary  compensation  was  the 
cotnmonesty  but  by  no  means  the  only,  form  of  redress.  The  pur- 
pose was  not,  primarily,  to  punish  the  wrongdoer  (the  criming) 
courts  did  that),  but  to  make  good  the  damage  the  injured  party  had 
suffered,  and,  incidentally  perhaps,  to  deter  others  from  eviL** 
Accordingly,  it  was  generally  immaterial  whether  the  defendant  in 
an  action  on  a  tort  be  natural  or  artificial,  responsible  or  irrespon- 
sible, or  whether  his  conduct  was  intentional  or  unintentional,  so 
far  as  the  mere  right,  but  not  the  extent,  of  the  plaintiff's  recovery 
was  concerned.'* 

•0  PlaintUTs  own  conduct,  to  prevent  his  recovery,  "cannot  in  any  case  be 
less  than  (1)  a  willful  and  intentional  act  of  wrongdoing;  (2)  a  voluntary  as- 
sumption of  the  risk  which  resulted  in  injury;  (3)  negligence.**  2  Thomp. 
Neg.  154. 

81  Post,  p.  111. 

82  Pol.  TortS;  *53;  Townsh.  Sland.  &  L.  39,  44,  note  1, 

83  Post,  p.  234,  "Exemplary  Damages." 

84  "As  long  SF  a  man  keeps  himself  within  the  law  by  doing  no  act  whl^ 
violates  it,  we  must  leave  his  motive  to  Him  who  searches  the  heart."  Black, 
J.,  in  Jenkins  v.  Fowler,  24  Pa.  St.  308-310.  'The  legal  wrong  is  found  In 
the  injury  done,  and  not  in  the  motive.    *   *   *   Motive  generally  becomes 
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The  eailiest  theory  of  liability  for  tort  was,  as  will  presently  be 
seen,  based  largely  on  the  common-law  action  of  trespass.**  In 
the  simple  act  of  trespass  there  is  inyolved  a  minimum  of  mental 
element.  Accordingly,  the  early  cases  stated  the  doctrine  broadly, 
that  individual  status — youth,  old  age,  insanity,  or  incapacity  gen- 
erally—had nothing  to  do  with  liability  in  tort"  This  languiage 
was  afterwards  strained  beyond  the  original  holdings  (as  was  done 
with  Weaver  v.  Ward,*  conspicuously)  and  made  to  cover  classes  of 
cases  not  contemplated  when  the  doctrine  was  formulated.*'  There 
has  been  a  distinct  reaction  against  the  universal  application  of  this 
general  principle,  especially  to  cases  in  which  the  mental  attitude 
of  the  wrongdoer  is  an  essential  part*** 

Th«re  are  further  variations  from  the  normal  liability  for  torts 
arising  from  the  defendant's  condition,  based  on  exceptions  which 
the  law,  for  reasons  of  public  policy,  for  example,  recognizes.  These 
exceptions  or  exemptions  are  of  two  kinds:  (1)  General,  or  those 
which  apply  indifferently  to  all  or  to  most  kinds  of  wrongs;  or 
(2)  special,  which  are  peculiar  to  specific  torts.*^  Thus  the  state 
cannot,  in  absence  of  its  consent,  be  sued  for  any  tort.  Privilege 
of  the  state  is  a  general  exemption.  But  privileged  communica- 
tion, for  example,  is  a  special  exception,  peculiar  as  a  defense  to 
libel  and  slander.  Accordingly,  general  exceptions  will  be  consid- 
ered in  the  first  part,*^  and  special  exceptions  in  the  second  part,*^ 
of  this  book. 

important  atdj  when  the  damages  for  the  wrong  are  to  be  estimated.**  Coo^j, 
Torts,  U682-69i. 

••  Amick  V.  O'EUua,  6  Blackf.  258;  Haynes  t.  Thomas,  7  Ind.  38;  Indian- 
apoliB  &  G.  B.  Go.  v.  GaldweU,  9  Ind.  897;  Leach  y.  Prebster,  35  Ind.  415. 

•«  Po«t,  p.  28.      Weaver  v.  Ward,  Hob.  134,  Chase,  Lead.  Gas.  49. 

^  Hob.  134,  Chase,  Lead.  Gas.  49. 

•»  Bnllock  V.  Babcock,  8  Wend.  391;  Welch  v.  Durand,  36  Conn.  182;  Fllnn 
T.  State,  24  Ind.  286;  Mercer  v.  Gorbln,  117  Ind.  450,  20  N.  E.  132.  Post,  p. 
28,  -Theory  of  Liability." 

••  As  In  nes^igence. 

•»  Pol.  Torts,  c.  4  ("General  and  Partlcnlar  Exceptions**)*      . 

••  See  post,  p.  6&  . 

»i  See  "Specific  Wrongs." 
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SAME--THE  WRONGFUL  CONDUCT. 

12.  Wrongful  conduct  will  be  considered  with  reference 
to— 

(a)  The  mental  attitude  of  the  wrongdoer,  or  mens  rea; 

(b)  The  act  or  omission  complained  of,  which  may  be 

complete  or  continuing. 

Mental  Element. 

Each  act  or  omission  may  be  involuntary,  intentional,  or  n^i- 
gent.  Accordingly,  in  dealing  with  a  tort,  it  is  of  increasing  im- 
portance to  consider  how  far  the  state  of  the  mind  of  a  tort  feasor 
at  the  time  of  the  commission  of  the  wrong  influences  the  ques- 
tion.'*  For  convenience,  the  discussion  of  this  question  will  be 
postponed  until  after  the  theory  ui)on  which  liability  for  torts  at- 
taches has  been  considered.* 

Act  or  Omission. 

Mere  intention  to  do  wrong  is  not  actionable.  To  constitute  a 
tort,  a  wrong  must  have  been  conmiitted,  but  it  need  not  be  done 
by  positive  act  only.  A  tort  may  also  arise  out  of  omission.  Thus, 
there  may  be  negligence  in  omission  as  well  as  negligence  in  com- 
mission.** 

Misfeasance — Malfeasance — Nonfeasance. 

The  distinction  of  conduct  as  malfeasance,  misfeasance,  and  non- 
feasance was  at  one  time  a  favorite  one  in  the  common  law.  Non- 
feasance is  the  omission  of  an  act  which  a  i)erBon  ought  to  do, 

•2  Mogul  steamship  Co.  v.  McGregor,  23  Q.  B.  Div.  596.  What  is  meant 
by  the  mens  rea,  as  distinguished  from  the  act  or  omission  complained  of, 
may  be  made  clear  by  reference  to  deceit  In  this  wrong,  inter  alia,  two 
tilings  are  to  be  considered:  (1)  Defendant's  state  of  mind,  his  intention  to 
deceive,  his  knowledge  of  the  falsity  of  representations,  and  the  like;  (2)  his 
consequent  conduct,  as  the  lie  he  tells,  or  the  troth  he  suppresses  when  he  ought 
to  speak.  Correspondingly  on  plaintiff's  part,  he  suffers  no  wrong  unless  (1) 
he  believes  and  relies  on  defendant's  wrcmg,  and  (2)  in  consequence  of  inch 
mental  condition  acts  or  fails  to  act,  whereby  he  is  damaged.  Post,  p.  328, 
"Deceit" 

*  Bee  post,  p.  28. 

•a  Blyth  v.  Birmingham  Waterworks  Co.,  11  Exch.  781;  Bramw^l,  J.,  Sooth- 
cote  V.  Stanley,  1  Hurl.  &  N.  246;  Gallagher  v.  Humphery,  10  WWy.  Rep.  064; 
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miflfeasance  is  improperly  doing  an  act  which  a  person  might  law- 
foUy  do,  and  malfeasance  is  the  doing  of  an  act  which  a  person 
ou^t  not  to  do  at  all.**  The  difficulty  with  this  distinction  lies  in 
the  shadowy  character  of  the  line  between  misfeasance  and  non- 
feaaance,  and  the  consequent  tendency  to  lapse  into  merely  verbal 
reasoniog.  This  is  specially  tme  where  the  not  doing  of  a  thing 
is  wrongful,  and  therefore  a  nonfeasance  becomes  a  misfeasance. 
In  consequence,  the  tendency  at  the  present  time  is  to  disuse  the 
terma** 

CbvUi/rvumg  or  Completed  Wron/g, 

Many  torts  consist  of  specific,  distinct  acts  or  omissions,  which, 
however  connected  with  consequential  injuries,  are  the  original, 
and,  so  far  as  the  wrongdoer  is  concerned,  the  sole,  cause  of  harm. 
Thus  seduction  cannot  be  repeated.**  If  assault  and  battery  is  re- 
peated, the  second  attack  is  a  new  wrong.*^  Repetition  of  a  libel 
may  be  a  new  publication,  and  give  rise  to  a  new  cause  of  action.** 
Wrongful  conduct  may  be  said  to  be  completed  when  the  wrcmg- 
doer  has  no  further  control  over  its  consequences.  But  a  tort  may 
be  continuing.  The  wrong  may  not  be  distinctly  separated  from 
sabsequent  conduct  or  damages.  Thus,  if  a  person  create  a  per- 
nianent  nuisance,**  the  tort  may,  under  some  circumstances,  be  con- 
tinuing, and  the  right  of  action  will  correspond.^** 

Cotton  V.  Wood,  S  C.  B.  (N.  S.)  568;  Clelaad  y.  Thornton,  43  CaL  437;  Grant  v. 
City  of  Brie,  69  Pa.  St.  420.  and  see  Devereox  y.  Barclay,  2  Bam.  &  Aid.  702, 
Am.  Lead.  Cas.  432. 

•«  2  Yin.  Abr.  35;  Thompson  y.  Gregory.  4  Johns.  81;  Six  Carpenters'  Case, 
8  Coke,  146a;  Coggs  y.  Bernard.  2  I^.  Kaym.  909;  Bell  y.  Josselyn,  3  Gray,  809. 

•>  See  liability  of  agent  to  third  person  for  nonfeasance,  post,  p.  165.  Lia- 
bility of  executiye  officers  to  third  persons,  post,  p.  80. 

••  But  see  State  y.  Knutson,  91  Iowa,  549,  60  N.  W.  129. 

•T  HodsoU  y.  StailebrasB.  11  Adol.  &  E.  301.  And  see  Fitter  t.  Veal.  12 
Mod.  542;  Lamb  y.  Walker,  3  Q.  B.  Diy.  389;  Lord  Blackbnm.  in  Dari€<^ 
Main  CoUiery  Co.  y.  Mitchell,  11  App.  Cas.  143.  But  see  North,  C.  J.,  in  Town- 
■end  y.  Hughes,  2  Mod.  150. 

••  Byery  continuance  of  false  imprisonment  is  a  new  imprisonment.  Hardy 
T.  Ryle,  9  Bam.  ft  C.  U03.     And  see  Dusenbury  y.  Kielly,  68  How.  Prac.  286. 

••  Wh:.:ehead  y.  Hellen,  74  N.  C.  679;  Schlitz  Brewing  Co.  y.  Gompton,  142 
UL  511,  32  N.  E.  603.    Post,  p.  225,  ''Continuing  Nuisanee." 

!••  Whitehouse  y.  Fellowes,  10  C.  B.  (N.  S.)  765,  30  liaw  J.  C.  P.  805. 


28  GENERAL  NATUBE  OF  TOBTS.  (Cb.   i 

13.  WHY  LIABHilTT  ATTACHES— One  theory  of  lia- 
bilty  for  tort  is  that  of  absolute  responsibility,—^ 
that  a  man  acts  at  his  periL  Another  is  that  lia- 
bility is  confined  to  moral  shortcomings,  and  is 
based  on  culpability.  Neither,  as  a  matter  of  fiGtct, 
is  exclusively  true.  The  law  has  pursued  no  con- 
sistent course,^^^  but  there  are  three  main  categ^o- 
ries  of  acts  to  which  responsibility  is  aflixed  with 
reference  to  specific  harm: 

(a)  Acts  done  at  peril  with  reference  to  that  harm; 

(b)  Acts  done  willftilly  with  reference  to  that  harm; 

(c)  Acts  done  negligently  with  reference  to  that  harm.^^ 

There  is  a  definite  theory  of  liability  for  a  contract  Bespo&iBi- 
bUity  is  based  on  consent,  actual  or  implied.^^'  There  is  a  definite 
theory  of  liability  for  crimes.  Besponsibility  is  based  on  intent, 
actual  or  constructive.*®*  But  there  is  no  consistent  theory  kB 
to  liability  for  tort  As  stated  in  the  black-letter  text,  there  are 
three  theories  advanced:  (1)  The  historical,  based  on  absolute  lia- 
bility; (2)  the  philosophical,  based  on  culpability;  and  (3)  the  prac- 
tical, based  on  the  actual  state  of  the  law.  These  will  be  considered 
in  order. 

Absolute  Liability. 

Perhaps  the  commonest  conception  of  liability  in  tort  is  expressed 
by  the  classical  phrase,  that  a  man  acts  at  his  peril.  He  insured 
the  world  against  wrong  on  his  part.  The  duty  to  avoid  hartn  to 
others  is  regarded  as  absolute.  Breach  of  that  duty,  and  ccmse^ 
quent  damage,  is  sufficient  to  create  responsibility  without  reference 
to  his  mental  attitude, — ^that  is,  his  consciousness  or  intention. 
Whether  legal  wrong  has  been  done  for  which  the  law  aflords 
reparation  in  damages  depends  upon  the  nature  of  the  conduct,  and 
cannot  consistently  be  made  to  depend  upon  the  motive  of  the  peirson 

101  o.  W.  Holmes,  Jr.,  7  Am.  Law  Bev.  652;   Holmes,  Com.  Law,  79;  Wa- 
bash, St  L.  &.  P.  By.  Go.  V.  Locke,  112  Ind.  404,  14  N.  E.  301. 
i«2  John  H.  Wigmore,  in  7  Harv.  Law  Key.  455,  456. 
!•»  Clark,  CJont  3,  4,  752. 
10 «  Clark,  Cr.  Law,  43,  44. 
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doing  it^^'    This  view  of  the  law  had  its  origin  in  the  early  Ger- 
manic conceptions  of  liability. 

The  primitiye  conception  of  the  law  of  torts  is  well  expressed  in 
Lambert  y.  Bessey:  ^^*  'In  all  ciyil  acts  the  law  doth  not  so  much 
regard  the  intent  of  the  actor  as  the  loss  and  damage  of  the  party 
snfFering.  •  •  •  For,  though  a  man  doth  a  lawful  thing,  yet, 
if  any  damage  due  thereby  befall  another,  he  shall  answer  for  it  if 
he  could  have  avoided  iV  'The  old  writs  in  trespass  did  not 
allege,  nor  was  it  necessary  to  show  anything,  savoring  of  culpa- 
bility. It  was  enough  that  a  certain  event  had  happened;  aud  it 
was  not  even  necessary  that  the  act  should  have  been  done  inten- 
tionally, though  innocently."  ^•^  In  Underwood  y.  Hewson,^**  the 
defendant  was  uncocking  his  gun.  It  accidentally  went  off,  and 
wonnded  a  bystander.  The  defendant  was  charged,  and  holden 
liable  in  trespass.  Interference  with  the  person  by  a  blow;  *••  or 
restraining  freedom  of  locomotion,  or  interference  with  real  prop- 
erty by  going  upon  it,  or  by  converting  personal  property  to  one's 

106  Ghamben  v.  Baldwin,  91  Ky.  121,  15  8.  W.  57.  And  see  Jenkins  v. 
Fowler,  24  Pa.  St.  308. 

!•«  T.  Raym.  421. 

107  7  Am.  Law  Key.  652.  See  Leame  t.  Bray,  3  East.  593.  In  Grant  v. 
Moseley  (1856)  29  Ala.  302,  it  was  distinctly  held  that  damages  resulting  from 
an  accident  conld  he  lecoyered. 

io<  1  Strange,  596.  This  decision  has  never  been  questioned.  Cole  y.  Fisher, 
il  Mass.  136.  And  see  Weaver  v.  Ward,  Hob.  289,  where  a  soldier  was  held 
Uable  for  acddentaUy  shooting  a  comrade  with  whom  he  was  practicing  at 
anna.  Gf.  Dickenson  v.  Watson,  T.  Jones,  205.  In  America  it  has  been 
distinctly  held  that  when  an  injury  to  another  is  caused  by  an  act  that 
would  have  amounted  to  trespass  vl  et  armis  under  the  old  system  of  action^ 
as  where  one  by  the  negligent  handling  of  a  gun  kills  another,  it  is  no  defense 
that  the  act  occurred  through  inadvertence  and  without  the  wrongdoer's  in- 
fending  it;  that  it  must  appear  that  the  injury  was  inevitable,  and  utterly 
without  fault  on  the  part  of  the  alleged  wrongdoer.  McTgan  y.  Ck)x,  22  Mo. 
373.  A  hunter  who  kills  a  dog  by  mistake  for  a  wolf  will  be  liable  to  the 
owner  though  he  act  in  good  faith,  and  the  dog  may  look  like  a  wolf.  Itanson 
▼.  Kitner,  31  IIL  App.  241.  And  see  Taylor  v.  Rainbow,  2  Hen.  &  M.  (Ya.) 
428;  Hodges  v.  Weltberger,  6  T.  B.  Mon.  337;  Sullivan  y.  Murphy,  2  Miles 
(Pa.)  298;   Welch  v.  Durand,  86  Conn.  182;  Chataigne  v.  Bergeron,  10  l.a. 


too  Chapman  v.  States  78  Ala.  463. 
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own  use,**®  is  generally  regarded  as  conduct  which  violates  ab- 
solute duties,  and. which  creates  corresponding  absolute  rights  to 
redress. 

Legal  remedies  being  substituted  for  personal  war,  it  was  nat- 
ural that  liability  for  torts  should  be  regarded  from  the  point  of 
view  of  the  man  who  suffered,  and  not  from  the  point  of  view  of  the 
intention  or  mental  attitude  of  the  cause  of  that  harm. 

The  category  of  things  done  at  peril  has  been  materially  increased 
by  an  important  class  of  cases  more  or  less  generally  recognized. 
These  cases  involve  a  duty  to  insure  safety  ***  as  distinguished  from 
the  general  class  now  under  consideration,  namely,  the  duty  to  in- 
sure against  wrong  generally,  on  the  one  hand,  and  from  the  d«ty 
merely  to  exercise  proper  care  in  view  of  all  circumstances,  on  the 
other.  Thus,  in  Fletcher  v.  Rylands,***  it  was  held  that  if  a  person 
gathers  water  in  dangerous  quantities  on  his  own  land,  and  it  es 
capes  and  damages  another's,  the  latter  can  recover,  although  tin* 
former  exercised  due  care.  A  person  is  bound,  under  such  cii*- 
cumstances,  to  insure  the  safety  of  third  persons  against  harm  from 
the  dangerous  agency  he  has  collected  on  his  premises. 

Theory  of  Cidpnbility, 

Great  jurisprudents  have  inclined  to  trace  responsibility  for  torts 
to  the  mental  element,  as  is  done  in  the  cases  of  crimes  and  con- 
tracts. Liability  they  would  confine  to  moral  shortcomings.  Lia- 
bility is  so  based  in  the  wrongs  of  fraud,  deceit,  slander,  libel,  and 
malicious  prosecution.  And,  even  in  cases  of  damage  by  direct  act 
of  force,  it  is  insisted  that  the  rule  is  that  the  "plaintiff  must  come 
prepared  with  evidence  to  show  either  that  the  intention  was  un- 
lawful or  that  the  defendant  was  in  fault;  for,  if  the  injury  was 
unavoidable  and  the  conduct  of  the  defendant  free  from  blame,  he 
will  not  be  liable."  **^    Critical  modern  investigation  is  not  only  ques< 

« 

110  IloUlns  V.  Fowler.  L.  R.  7  H.  L.  75T;    Bten  v.  Luyster,  60  N.  Y.  252. 

111  Pol.  Torts,  c.  12. 

112  L.  R.  1  Bxch.  2G5.     Cf.  Losee  v.  Buchanan,  51  N.  Y.  476. 

113  Sbaw,  O.  J.,  in  Brown  v.  Kendan,  6  Gush.  292.  "It  is  impossible  to  con- 
ceive the  idea  of  a  tort  as  separate  and  apart  from  an  intentional  wrong  and 
injury,  or  such  ne^li^^ence  or  other  misconduct  as  necessarily  to  imply  soch 
wrong  or  injury.    A  scienter  is  the  very  gist  of  a  tort.     To  say  that  one  may 
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tioning,  but  denying,"*  and  courts  are  recognizing*"  many  excep- 
tions tOy  the  clearest  cases  of  absolute  liability.  The  change  has 
been  wrought  largely  through  recognition  of  the  doctrine  that  a 
person  cannot  be  held  liable  for  a  wrong  of  which  he  was  not  ra- 
tionally a  cause.  This  theory  accords  with  the  common-sense  view 
of  the  law,— that  no  man  should  be  held  responsible  in  damages 
unless  he  is  at  fault 

True  Theory. 

The  true  view  is  that  the  law  has  not  adopted  any  logically  con- 
sistent theory  of  liability.***  At  the  one  extreme  there  are  cases 
in  which  culpabUity  is  not  an  element,  in  which  the  defendant  is 
held  liable  although  he  may  not  be  to  blame;  as  trespass  to  person 
or  property,  and  breach  of  duty  to  insure  safety.  At  the  other  ex- 
treme moral  wrong  is  material  to  wrongs  of  malice  and  fraud.*  *^ 
/Negligence  is  a  common  battle  ground.  It  is  vigorously  insisted 
that  negligence  is  and  that  it  is  not  a  state  of  the  mind;**'  and 
it  is  clear  that  the  very  authorities  who  deny  that  negligence  is  a 
state  of  the  mind  recognize  that  as  soon  as  a  defendant  acts  not 
Inadvertently,  but  willfully,  his  wrong  is  no  longer  negligence.*** 
It  would  seem  that  the  theory  of  personal  culpability  as  the  basis 
of  liability  in  tort  is  gaining  ground.*^® 

recover  In  tort  without  proving  a  scienter  is  to  say  that  he  may  omit  from  his 
proof  the  chief  element  of  his  case."  McCrary,  J.,  in  Shippen  v.  Bowen,  48 
Fed.  659. 

"*Po«t,  p.  456,  "Negligence";  Brown  v.  Kendall,  6  Cush.  292.  Harvey  v. 
Dnnlop,  Hin  &  D.  1»3;  Nltro-Glycerlne  Case,  15  Wall.  524;  Lansing  v.  Stone, 
37  Bart).  15;  Center  v.  Finney,  17  Barb.  94;  Morris  v.  Piatt,  32  Conn.  75; 
Paxton  V.  Boyer,  67  111.  132;  Dygert  v.  Bradley,  8  Wend.  470;  1  Hill,  Torts,  c. 
5.  f  9;   2  Greenl.  Ev.  85. 

II  >  See,  for  instance,  cases  of  trespass  where  the  act  is  involnntary,  and 
oases  of  damage  by  cutting  timber,  intentionally  or  unintentionally.  I^ost,  p. 
:{78.  **Trespa8H."  And  see  post,  p.  415,  "Conversion";  Holmes  v.  Mather,  U  R. 
10  Exch.  261;  Stanley  v.  Powell  [1891]  1  Q.  B.  86;  Ames,  Torts,  and  cases 
^'ited  in  note  at  page  64.  In  the  absence  of  negligence,  a  man  who  accidentally 
shoots  another  Is  not  liable  In  tort.     Stanley  v.  Powell  [1891]  1  Q.  B.  86. 

ii«  Holmes,  Com.  Law,  79-81;  7  Am.  Law  Reg.  48,  652. 
1"  Post,  c  9. 

III  Post,  p.  449,  "Negligence." 

11*  16  Am.  &  Eng.  Bnc.  Law,  tit  "Negligence,"  p.  389. 

110  Post,  p.  463;  Holmes  v.  Mather,  L.  R.  10  Exch.  261;  Stanley  y.  Powell 
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Same — UhirUerUianal  Torts. 

In  many  instances  liability  for  torts  is  based  on  the  wrong  done, 
and  not  on  the  reason  why.  In  this  class  of  cases,  the  intent  with 
which  an  act  is  done  is  wholly  immaterial  in  fixing  liability.  To 
constitute  a  tort  there  must  be  a  violation  of  legal  duty.  Mere  in- 
tention to  do  wrong,  not  resulting  in  conduct  which  violates  a  right 
or  duty,  is  not  actionable.  You  cannot  sue  a  man  for  the  state 
of  his  mind.^^^  It  follows  that  wrongful  intention  cannot  make 
lawful  conduct  unlawful,"*  or  a  proper  intention  make  unlawful 
conduct  lawful."*  "The  best  intention  cannot  prevent  an  act 
from  being  a  nuisance  when  it  otherwise  is  such,  and  the  worst  in- 
tention cannot  make  an  act  a  nuisance  when  it  otherwise  is  not"  ^'^ 

[1891]  1  Q.  B.  86;  post,  p.  415,  "Gonyersion";  post,  p.  303,  ''Libel  and  Slan- 
der"*; Cork  ▼.  Blossom,  162  Mass.  330,  38  N.  E.  495,  8  Harv.  Law  Key.  2^; 
Berger  v.  Gas  Light  Co.,  60  Minn.  296,  62  N.  W.  336.  The  fact  that  responsi- 
bility for  harm  consequent  upon  commercial  use  of  electricity  has  been  sub- 
jected to  the  rules  of  negligence,  and  not  governed  by  the  doctrine  of  duty  to 
insure  safety,— post^  p.  462,  "Negligence,"— is  significant. 

i>i  Sheple  y.  Page,  12  Vt.  519;  Kimball  v.  Harman,  84  Md.  407;  Herron  ▼. 
Hughes,  25  Cal.  555;  Jones  y.  Baker,  7  Cow.  445;  Page  v.  Parker,  43  N.  H. 
363;  Taylor  y.  Bidwell,  65  Gal.  489,  4  Pac.  491.  Just  as  at  criminal  law,  there 
must  not  only  be  wrongful  intent,  but  act.  Bish.  Gr.  Law,  S  206;  Clark,  Or. 
Law,  45.  The  original  view  of  the  law  was  that  an  act  done  in  pursuance  of 
an  unlawful  intent  is  not  ground  for  an  action  unless  damage  recognized  by  the 
law  resulted.  Haycraft  y.  Greasy,  2  East,  92;  Clinton  v.  Myers,  46  N.  Y. 
511;  Frazier  y.  Brown,  12  Ohio  St.  294;  Estey  y.  Smith,  45  Mich.  402,  8  N. 
W.  83;    Klff  V.  Youmans,  86  N.  Y.  324. 

12*  Norcross  v.  Otis  Bros.  &  Co.,  152  Pa.  St.  481,  25  Atl.  575;  Hunt  v.  Si- 
monds,  19  Mo.  583;  White  y.  Carroll,  42  N.  Y.  161;  Steams  v.  Sampson,  69 
Me.  568. 

12*  Amick  v.  O'Hara,  6  Blackf.  258;  Porter  v.  Thomas,  23  Ga.  467;  Moran 
v.  SmeU,  5  W.  Va.  26;  Ex  parte  Milligan,  4  Wall.  2. 

i«*  Black,  J.,  in  Jenkins  v.  Fowler,  24  Pa.  St  308-310.  And  see  Fowler  v. 
Jenkins,  28  Pa.  St.  176;  BonneU  y.  Smith,  53  Iowa,  281,  5  N.  W.  128;  Hey- 
wood  V.  TiUson,  75  Me.  225;  Phelps  v.  Nowlen,  72  N.  Y.  39.  To  constitute  a 
tort,  there  must  also  be  a  violation  of  a  legal  duty.  Thus,  malice  does  not 
make  the  diyersion  of  subterranean  waters  actionable  if  such  diversion  would 
not  be  actionable  if  the  motiye  were  a  proper  one.  Frazier  v.  Brown,  12  Ohio 
St  294;  Chatfield  v.  Wilson,  28  Vt  49.  So  in  Mahan  v.  Brown,  13  Wend. 
261,  maliciously  erecting  a  high  fence  on  defendant's  own  premises  was  held 
not  to  be  actionable.     "The  plaintiff  in  tois  case  has  only  been  refused  the  use 
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In  many  cases  this  reasoning  has  not  been  followed,  and  there  is 
a  distinct  tendency  to  determine  liability  by  reference  to  defend- 
ant's state  of  mind,  as  will  be  seen  when  we  come  to  consider  mali- 
cions  wrongs.  Thus,  there  are  uses  of  property  resulting  in  dam- 
num absque  injuria  if  the  motive  is  proper,  but  which  are  aetiou- 
aUe  if  done  maliciously.^  ^°  But  in  many  cases  the  intent  of  the 
tort  feasor  is  still  wholly  unimportant.  He  may  be  held  liable 
though  he  may  not  be  conscious  of  wrongdoing.  Thus,  there  may 
be  intention  to  do  the  act  which  produces  Injury  without  inten- 
tion of  violating  the  rights  of  another,  and  despite  the  exercise 
of  due  care  in  the  entire  transaction.  If  a  person  buys  and  takes 
away  property  in  violation  of  the  rights  of  the  owner,  he  is  liable 
for  the  value  thereof  in  an  action  for  conversion.^**  If  one  by 
bona  fide  mistake,  notwithstanding  every  precaution  to  keep  with- 
in his  own  lines,  goes  upon  the  lands  of  another,  he  is  liable  in 
trespass.^ '^  Again,  there  may  be  intention  to  do  a  lawful  act,  and 
liability  may  attach  for  injuries  because  of  unintended  consequen- 
ces, without  reference  to  the  exercise  of  care.  Thus,  in  an  as- 
sault there  may  be  unintentional  injury  from  an  intentional  act. 
Uy  in  sport,  one  throws  something  at  another,  and  injury  to  a  third 
person  ensues,  this  is  actionable.^'*     Again,  there  may  be  no  inten- 

• 

of  that  which  does  not  belong  to  her;  and,  whether  the  motive  of  defendant 
Is  good  or  had,  she  had  no  legal  cause  of  complaint'*  And  see  Smith  v.  John- 
son, 76  Pa.  St  101;  Thornton  v.  Thornton,  63  N.  C.  211;  Jenks  v.  Williams. 
115  Kass.  217;  Harwood  v.  Tompkins,  24  N.  J.  Law,  425;  Panton  t.  Holland, 
17  Johns.  92.  Cf.  GaUagher  y.  Dodge,  48  Conn.  387  (as  to  statutoiy  prohibi- 
tion of  malicious  erection). 

itftThns,  it  was  said  in  Chesley  r.  King,  74  Me.  164:  ''It  cannot  he  re- 
Iptfded  as  a  maxim  of  uiiversal  application  that  malicious  motives  cannot 
make  that  a  wrong  which  in  its  own  essence  is  lawful."  And  see  Stevens  v. 
KeUe7,  78  Me.  445,  6  Atl.  868.  To  induce  one  to  break  a  contract,  if  them 
Is  neither  malice  nor  fraud,  is  not  actionable.  McCann  v.  Wolff,  28  Mo.  App. 
447.  But  malicious  interference  with  contract  is  a  generally  recognized  tort. 
ijOBdej  V.  Oye,  2  El.  &  Bl.  216.    See  post,  p.  362. 

i2«  Hllbery  v.  Hatton,  2  Hurl.  &  C.  822. 

^S7  Blaen  Avon  Goal  Go.  v.  McGulloh,  59  Md.  408;  Hazelton  v.  We^  40 
Wta.  661,  6  N.  W.  309;   Gate  v.  Gate,  44  N.  H.  211. 

i*»  Peterson  v.  Haffner,  59  Ind.  130;  Perkins  v.  Stein,  94  Ky.  433,  22  S.  W. 
649.  And  see  Goming  v.  Goming,  6  N.  Y.  07;  Wright  v.  Glark.  60  Vt  130; 
Oogdeb  r.  Yett,  1  Goldw.  230;   Knott  v.  Wagner,  IC  Lea  (Tenn.)  481,  1  &  W. 
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tion  of  doing  harm,,  but,  for  want  of  due  care  to  guard  against  in- 
jury to  others,  conduct  innocent  in  itself  may  become  tortious. 
This  want  of  advertence  to  natural  and  probable  consequences  at- 
taches liability  by  what  is  called  "negligence."  Thus,  if  a  person's 
servant  drive  so  carelessly  in  a  public  street  as  to  come  into  colli- 
sion with  a  carriage,  and  thereby  cause  the  horse  attached  to  the 
same  to  take  fright  and  run  away,  and  injure  another's  person  and 
property,  the  master  is  liable  in  tort.^"  If  a  druggist  negligently 
delivers  a  harmful  drug  when  a  harmless  one  is  asked  for,  the  ab- 
sence of  intention  is  no  excuse.^** 

Same — Intervtioiud  or  Malicious  Tort%. 

There  may  .also  be  an  intention,  not  only  to  do  an  act,  but  also  to 
violate  a  right  in  so  doing;  in  other  words,  actionable  conduct  may 
be  accompanied  by  consciousness  of  wrongdoing.    Malice,  in  legal 
phraseology,  signifies  the  contemplation  of  the  doing  of  a  wrongful 
act  towards  another  pereon.    In  its  legal  sense,  it  ranges  from 
malevolence,  as  in  an  injury  committed  in  revenge,  to  the  mere  con- 
scious violation  of  a  right  without  just  cause  or  excuse,  as  in  the 
case  of  a  mere;  ti*espass.    Malice  is  said  to  have  been  present  when- 
ever the  injurer  contemplated  harm  to  the  person  injured,  though  he 
may  also  have  entertained  a  desire  to  benefit  himself,  and  though  the 
harm  contemplated  may  be  merely  incidental  to  the  fruition  of  that 
desire.     It  is  present,  therefore,  though  in  diiferent  degrees,  in  the 
highwayman  who  murders  a  man  for  his  purse,  and  the  trespasser 
who  gets  over  a  fence  to  take  an  apple.    Of  course,  the  malice  need 
not  always  be  for  the  benefit  of  the  wrongdoer.  ^'*     Whenever  there 
is  a  sinister  or  improper  motive  actually  present  in  the  mind  of  the 
wrongdoer,  the  malice  is  said  to  be  malice  in  fact,  express  malice, 
or  actual  malice."*    This  is  proved  by  evidence  as  to  the  state  of  the 
mind  of  the  wrongdoer.    Malice  in  law,  or  implied  malice,  does  not 

155;  Anderson  v.  Arnold's  Ex'r,  79  Ky.  370;  James  v.  CampbeU,  5  Car.  &  P, 
372;   Ball  v.  Axten.  4  Fost.  &  F.  1019. 

129  McDonald  v.  Snelling,  14  Allen  (Mass.)  290. 

i»o  Brown  v,  Marshall,  47  Mich.  576,  11  N.  W.  092;  Davis  v.  Guamierl,  45 
Ohio  St.  470,  15  N.  E.  350. 

131  Chesley  v.  King,  74  Me.  104. 

13  2  Smith  V.  Rodecap,  5  Ind.  App.  78,  31  N.  E.  479;  Ramsey  v.  Cheek,  109 
N.  C.  270,  13  S.  E.  775.    Whether  or  nnt  the  fact  that  dc(rendant*8  ccxidiict 
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refer  to  the  consciousness  of  the  wrongdoer;  nor  to  motive,  but  to 
knowledge  of  wrongdoing.  It  is  the  inference  of  law  from  facts  in 
evidence.    It  is  proved  by  showing  actual  occurrences.*'' 

Malice  in  law  or  in  fact  is  an  essential  ingredient  of  certain  forms 
of  specific  wrongs  or  torts,  such  as  malicious  abuse  of  process,  mal- 
icious prosecution,  libel  and  slander,  fraud  and  deceit.*'^ 

14.  HOW  LIABIIilTT  ATTACHES— Liability  for  conduct 
may  attach  in  one  or  more  of  five  "ways,  namely: 

(a)  By  personal  commlfNsion; 

(b)  By  consent  or  command; 

(c)  By  virtue  of  relationship; 

(d)  Because  of  instrumentalities;  and 

(e)  Because  of  conduct  operating  essentially  as  estoppel. 

Personal  Commimon. 

Where  wrongs  are  committed  by  a  man  in  person,  as  where  one 
man  assaults,  slanders^  or  imprisons  another,  or  trespasses  upon  or 
takes  the  property  of  another,  or  carelessly  does  him  harm,  the  tort 
is  properly  his  own.  It  makes  no  difference,  so  far  as  the  mere 
fact  of  liability  is  concerned,  whether  he  committed  such  wrongs  by 
himself,  or  in  conjunction  with  third  persons. 

Content  or  Command. 

"Qui  facit  per  alium,  facit  per  se,''  is  a  maxim  which,  in  the  law  of 
torts,  has  created  much  confusion.  In  its  simplest  application 
thereto,  it  expresses  a  manifest  truth, — that  whoever  commands  tin* 
f^ommission  of  a  wrong  by  another  does  that  wrong  himself,  not  by 
actnal,  personal  commission,  bi^t  by  constructive  identity.     If  th(» 

oomplaiDed  of  was  intended  as  a  joke  may  avail  as  a  defense  depends  upon  a 
reasonable  expectation  of  a  practical  joke  from  antecedent  conduct.  Wart- 
man  V.  Swindell,  54  N.  J.  Law,  589,  25  Atl.  356. 

isa  Poet,  p.  327,  '^Malicious  Wrongs.*'  Malice  may  be  found  either  in  a  wrong- 
fol  motive,  or,  in  many  cases,  in  a  wrongful  act,  whatever  the  motive.  Bige- 
low.  Torts,  5,  note  1.  MaUce  in  law  may  arise  from  an  act  done  wrongfully 
and  willfully,  without  reasonable  excuse  or  probable  cause,  not  necessarily 
only  from  an  act  done  from  iU  feeling,  spite,  or  desire  to  injure  another. 
Tucker  v.  Cannon,  32  Neb.  444,  49  N.  W.  435. 

134  Post,  pp.  281,  327. 
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command  or  consent  to  the  tort  is  prior  to  the  wrong  complained 
of,  he  may  be  said  to  have  authorized*  it  It  will  appear,  however, 
that  some  torts  are  not,  in  their  nature,  susceptible  of  being  com- 
mitted by  deputy,  as  the  wrongs  of  seduction  and  slander.  Thi- 
command  or  consent  which  makes  another's  tort  one's  own  may  be 
subsequent  to  the  wrong.  It  is  then  called  ^^ratification"  or  "ad<^- 
tion."  What  ratification  or  adoption  attaches  liability  for  an- 
other's tort  will,  for  sake  of  convenience,  be  presently  discussed  in 
this  chapter,  at  some  length. 

Relationship.  , 

When,  however,  the  maxim,  "Qui  faoit  per  alium,  facit  per  se,'' 
is  applied  beyond  this  primary  meaning,  to  cases  where  liability  may 
be  independent  of  consent  or  command,  there  is  much  confusion. 
In  many  jurisdictions  now,  and  always  at  common  law,  the  husband 
was  held  liable  for  the  torts  of  his  wife.^'*    Here  the  civil  respon- 
sibility  followed  from  the  relation  existing  between  them.    There* 
might  or  might  not  be  consent  on  his  part.     If  there  was,  the  ton 
would  properly  be  his  actual  wrong;   if  not,  it  would  be  his  by 
construction  only.    There  are  many  cases,  however,  in  which  the 
courts  have  confused  the  liability  which  is  based  on  consent  or  com- 
mand and  the  liability  which  follows  from  a  relationship  to  which 
recognized  responsibilities  are  attached.    If  a  master  assists  a  serv- 
ant in  an  assault,  they  are  actual  joint  tort  feasors.    If  he  commands 
his  servant  to  assault,  they  are  constructively  joint  tort  feasors. 
This  is  also  true  when  he  directs  his  servant  to  do  something  which 
necessarily  or  naturally  involves  an  assault.    But  when  a  servant, 
contrary  to  orders,  and  without  the  knowledge  of  the  master,  as- 
saults, for  example,  the  master's  customer  or  the  master's  passenger, 
the  master  is  sometimes  held  responsible,  not  because  the  tort  is 
really  his.  but  because  of  the  relationship  he  bears  both  to  the  serv- 
ant and  to  the  injured  man.    If  he  sustains  no  relationship  to  the 
complainant  which  imposes  on  him  a  duty  which  his  servant  vio- 
lates, there  is  no  responsibility. 

Instrument  Mties. 

Whoever  uses,  owns,  or  controls  things  which  are  in  themselves 
dangerous,  as  a  wild  beast,  or  which  may  become  dangerous  in  fact, 

nft  Post,  p.  125,  "Husband  and  Wife." 
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88  an  engine,  maj  become  liable  for  harm  done  by  such  instrumen- 
talities. The  principles  upon  which  liability  is  attached  are  not 
in  entire  harmony,  but  all  a^ree  that  liability  under  some  circum- 
stances may  attach  for  the  harm  they  produce.  An  instrumentality 
may  be  personal  or  impersonal.  The  personal  instrumentality  may 
be  rational  or  irrational.***  The  impersonal  instrumentality  may 
he  animate,  as  an  animal  of  wild  or  domestic  nature,  or  inanimate, 
as  8  ponderous  article,  a  weapon,  an  explosive,  or  a  thing  in  mo- 
tion."^ Now,  where  a  dangerous  impersonal  inanimate  instrumen- 
tality— for  example,  a  torpedo — does  damage  by  the  unauthorized 
act  of  a  servant,  there  is  great,  and  it  would  seem  unnecessary,  con- 
fusion in  tracing  civil  responsibilitv'  for  the  wrong.  Liability  be- 
oHifie  of  relationship  of  master  and  servant  is  one  consideration; 
liability  because  of  instrumentality  is  another  and  distinct  one.  Even 
the  most  apparently  innocent  things,  like  real  estate,  may  become  in- 
strmnentalities  of  harm. 

By  Cdnduct  Operatiiig  as  an  Estoppd. 

In  most  oases  liability  for  tort  attaches  in  one  or  more  of  the  four 
ways  heretofore  considered.  This  classification,  however,  in  the  na- 
ture of  things  is  neither  mutually  exclusive  nor  exhaustive.  There 
are,  in  addition,  other  ways  in  which  liability  for  tort  may  be  at- 
tached. 

It  is  constantly  said  that  where  harm  has  been  inflicted,  as  between 
two  innocent  parties,  he  who  caused  the  harm  should  suffer.^*®  This 
principle,  as  applied,  is  likely  to  lead  into  eiTor.    As  a  consideration 

Its  A  master  may  be  held  liable  for  tbe  torts  of  his  lunatic  servant.  Cole 
▼.  Corporation  of  NashviUe,  4  Sneed  (Tenn.)  162. 

1S7  It  is  said  in  an  early  ease  that,  **whero  one  has  tilth  deposited  on  his 
premises,  he  whose  dirt  it  is  must  keep  it  that  it  may  not  trespass."  See 
Tenant  v.  Goldwin,  1  Salk.  360. 

13K  As  to  actionable  negligence  in  clothing  a  person  with  title,  name,  and 
authority,  see  McCabe  v.  Brown  (Tex.  Civ.  App.)  25  S.  W.  134;  Curtis  v. 
Janxen.  7  Wash.  58,  34  Pac.  131;  Blaisdell  v.  Leach,  101  Cal.  405,  35  Pac. 
1019;  Clarke  v.  Milligan,  58  Minn.  413,  59  X.  W.  955.  See,  also,  Gould  v. 
Wtae,  97  Cal.  532,  32  Pac.  576,  and  33  Pac.  323;  Foreman  v.  Weil,  08  Ala.  495, 
12  South.  815;  Hollls  v.  Harris,  96  Ala.  288,  11  South.  377;  Lawrence  v.  In- 
vestment Co.,  51  Kan.  222,  32  Pac.  816;  Dolbeer  v.  Livingston,  100  Cal.  617, 
35  Pac.  328,  And  see  poet,  p.  152,  ^'Liability  of  Master  to  Third  Persons  for 
Torts  of  Sen'ant— Fraud." 
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of  natural  equity  it  is  given  due  weight  by  courts,  but  it  proceeds 
on  the  false  assumption  that,  where  damage  is  actually  done,  some- 
body must  be  held  responsible.  Still,  there  are  cases  in  which  a  per- 
son may  be  held  responsible  in  an  action  ex  delicto  when  he  could 
not  be  said  to  have  committed  the  tort  in  any  ordinary  sense.  If  a 
man  illegally  enriches  himself  to  the  impoverishment  of  another,  the 
law  will  make  him  disgorge.  This  result  is  sometimes  worked  out 
through  implying  consent  after  the  tort;  that  is,  by  saying  the  re- 
tention of  benefit  operates  as  an  implied  ratification  of  another's 
wrong.  This,  however,  is  an  unnecessary  and  fictitious  indirection ; 
for  the  law  at  an  early  date  recognized  direct  liability,  on  the  princi- 
ple here  involved,  in  the  large  and  important  class  of  (^ases  where 
the  impoverished  party  could  sue  in  tort  or  in  assumpsit.^**  The 
measure  of  recovery  is  the  amount  which  defendant  cannot  in  con- 
science keep.^*®  Thus,  while  an  executor  is  ordinarily  not  liable 
for  the  tort  of  the  deceased,  still,  where  the  estate  of  deceased  had 
been  unjustly  enriched  at  another's  expense,  the  latter  could  sustain 
his  action  in  tort.^*^ 

189  Cooper  V.  Cooper,  147  Mass.  370,  17  N.  E.  892;    National  Trust  Co.  v. 
Gleason,  77  N.  Y.  400;   Keener,  Quasi  Cont.  160,  quoting  Hambly  v.  Trott, 
Cowp.  371;  Powell  v.  Rees,  7  Adol.*  &"E.  42G;   Ex  parte  Adamson,  8  Ch.  DIt. 
807;  Patterson  v.  Prior,  18  Ind.  440;  Tightmeyer  v.  Mongold,  20  Kan.  90;  Pan- 
son  V.  Linsley,  Id.  235;  New  York  Guaranty  Co.  v.  Glea.son,  78  N.  Y.  rK)3. 
**It  is  true,"  says  Mr.  Keener,  "that  you  cannot  sue  In  assumpsit  a  person 
who  commits  an  assault  and  battery,  while  you  can  sue  In  assumpsit  ono 
who  steals  your  goods  and  sells  them.    But  it  is  submitted  that  the  true  rea- 
son is  not  that  suggested  by  a  learned  writer  [Cooley.  Torts.  108],  that  it 
would  be  absurd  in  the  one  case  to  assume  that  the  defendant  promised  to 
make  compensation  for  the  damage  done,  while  in  the  other  case  there  are 
facts  which  would  support  the  implication  of  a  promise.    In  the  one  case 
there  Is  no  enrichment,  in  the  other  there  is;   hence  in  the  one  case  your  rem- 
edy is  in  tort  only,  while  in  the  other  you  can  sue  in  quasi  contract" 

140  Keener,  Quasi  Cont.  183. 

1*1  **If  it  is  a  sort  of  Injury  by  which  the  offender  acquires  no  gain  to  him- 
self at  the  expense  of  the  sufferer,— as  beating  or  imprisoning  a  man,  etc.,— 
there  the  person  injured  has  'only  a  reparation  for  the  delictum  in  damages 
to  be  assessed  by  a  Jury.  But  where,  besides  the  crime,  property  is  acquired 
which  benefits  the  testator,  there  an  action  for  the  value  of  the  property 
shall  sunriTe  against  the  executor.  As.  for  instance,  the  executor  shall  not 
be  chargeable  for  the  injury  done  by  his  testator  in  cutting  down  another 
man's  trees,  but  for  the  benefit  arising  to  his  testator  for  the  yalue  or  sale 
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So,  in  cases  of  fraud,  the  principal  may  be  guilty  of  no  personal 
wrong,  and  not  be  guilty  because  of  relationship  with  the  agent 
who  committed  the  tort,  and  still  be  held  liable  because  of  unjust  en- 
richment.*** And  in  respect,  also,  to  agents,  "the  rule  is  that  where 
one  has  reasonably  and  in  good  faith  been  led  to  believe,  from  appear- 
ance of  authority  which  the  principal  permits  his  agent  to  have,  and 
because  of  such  belief  has  in  good  faith  dealt  with  the  agent,  the 
principal  will  not  be  allowed  to  deny  the  agency  (and  consequent  lia- 
bility) to  the  prejudice  of  one  so  dealing."  ^** 

The  principle  which  is  involved  in  these  cases  is  natural  equity 
and  public  policy,  and  in  general  may  conveniently,  if  not  always  ac- 
tually or  consistently,  be  said  to  operate  by  way  of  estoppel  in  pais.  It 
would  seem,  indeed,  that  this  underlying  principle  determines,  in  a 
large  measure,  the  extent  of  the  master's  liability  in  other  cases  than 
those  referred  to.  The  master  is  held  liable  for  the  tort  of  his  serv- 
ant, according  to  this  view,  to  the  extent  that  public  policy  justifies 
and  demands. 

The  recognition  of  rights  and  duties  by  the  law  is  largely  a  matter 
of  policy.  Certain  distinctions  may  exist  in  nature;  but,  essentially, 
the  law  is  an  artificial  science.  There  are  no  rights  except  such  as 
the  law  sanctions.  Accordingly,  the  law  is  continually  reaching  n 
cimclusion  as  a  matter  of  utility,  and  then  justifying  by  a  process  of 
reasoning  as  unsatisfactory  as  it  is  unreal.  This  seems  to  be  the 
case,  for  example,  with  the  rules  as  to  the  extent  of  liability  of  the 
master  to  his  servant  or  of  the  master  to  third  persons  not  in  his 
employ  for  the  torts  of  his  servant.- 

ot  the  trees  he  shaU.  So  far  as  the  tort  itself  goes,  an  executor  shaU  not  be 
Bable,  and  therefore  it  is  that  aU  public  and  all  private  crimes  die  with  the 
offender,  and  the  executor  is  not  chargeable;  but,  so  far  as  the  act  of  the 
offender  is  beneficial,  his  assets  ought  to  be  answerable,  and  his- executor 
therefore  shall  be  charged."    Lord  Mansfield  in  Hambly  v.  Trott,  Oowp.  371. 

i«s  Continental  Ins.  Go.  v.  Insurance  Go.  of  Pennsylvania,  2  G.  C.  A.  53.1, 
51  Fed.  884;  Albitas  v.  RaUway  Go.,  40  Minn.  476,  42  N.  W.  3&4. 

s«a  GiliiSan,  G.  J.,  in  Golumbia  Mill  Go.  v.  National  Bank  of  Gommerce,  52 
limn.  224-229,  53  N.  W.  1061. 
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16.  Liability  for  tortB  committed  by  another  person  may 
attach  by  ratification  of  such  wrong.  ^^ 

16.  A  valid  ratification  may  be  either  express  or  implied, 
and  to  constitute  a  valid  ratification 

(a)  The  act  must  have  been  done  in  the  interest  ot  the 

person  sought  to  be  charged  by  ratification. 

(b)  Such  person  must  have  adopted  the  conduct  with  fall 

knowledge  of  ite  tortious  nature,  and  with  actual 
or  imputed  intention  to  ratify. 

The  conduct  ratified  must  have  been  in  interest  of  ratifier.  In 
Wilson  V.  Tumman,^**  the  principle  was  laid  down  that  "when  A. 
does  an  act  as  agent  for  B.,  without  communication  with  C,  C. 
( annot  afterwards,  by  adopting  the  act,  make  A.  his  agent,  and  in- 
cur liability  or  take  benefit  under  the  act  of  A."  This  was  applied 
to  a  person's  inability  to  make  a  sheriff  his  agent  by  adopting  the 
torts  of  the  sheriff  in  seizing  goods  under  a  proper  writ. 

While  ordinarily  the  conduct  of  a  principal  or  master  will  be  con- 
strued favorably  to  ratification,**^  as  to  torts  the  fairer  rule  is  that 
to  hold  one  responsible  for  an  act  not  committed  by  himself,  nor 
by  his  order,  his  adoption  of  or  an  assent  to  the  same  must  be  clear 
and  explicit,  and  made  with  full  knowledge  of  the  tort,  and  that 

14S  It  has  been  questioned  whether  a  bare  personal  trespass  can  be  made 
the  wrong  of  another  by  adoption.  Bishop  v.  Montague,  Cro.  Eliz.  824;  Free- 
inun  T.  Adams,  0  Johns.  (N.  Y.)  IIG.  This  is  on  the  ground  that  the  act.  be- 
in;;  in  Tiolation  of  law,  could  not  be  lawfully  delegated,  and  therefore  can- 
not be  lawfully  ratified.  Zottman  v.  San  truncisco,  20  Cal.  96;  Armitnge  v. 
Widoe,  36  Mich.  124;  Turner  v.  Phoenix  Ins.  Co.,  55  Mich.  236.  21  N.  W.  326; 
Me<»hem,  Ag.  §5  111-115.  The  doctrine,  however,  has  been  well  established 
from  an  oariy  date.  Dempsey  v.  Chambers,  154  Mass.  330-333,  28  N.  E.  2T9. 
The  earlier  authorities  will  be  found  collected  in  Dempsey  v.  Chambers, 
supra.  An  early  case  from  tlie  Year  Book  7  lien.  IV.  fol.  34,  pi.  1.  Is  given 
in  the  note  to  Wilson  v.  Tumman,  6  Man.  &  G.  236.  And  see  Judson  y.  Cook, 
11  Barb.  (N.  Y.)  (M2,  and  cases  cited;  Ring.  Tons,  50;  Ileidenheimer  v.  Lorlng, 
6  Tex.  Civ.  App.  560,  26  S.  W.  00;  Cooley,  Torts,  §  127;  Pig.  Torts,  71;  State 
of  Wisconsin  v.  Torinus,  26  Minn.  1,  3,  49  N.  W.  259.  collecting  cases. 

!♦«  Wilson  V.  Tumman,  6  Man.  &  G.  236;  Fitler  v.  Possard,  7  Pa.  St.  540; 
'  Morehouse  v.  Northrop,  33  Conn.  380;  Griswold  v.  Haven,  25  N.  Y.  595;  Na- 
tional Life  Ins.  Co.  v.  Minch,  53  N.  Y.  144;    Lane  v.  Blaclc,  21  W.  Va.  617. 

147  Johnson  v.  Carrere,  45  La.  Ann.  8*17,  13  South.  195;   Mechem,  Ag.  f  177. 
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the  inured  party  daims  that  there  has  been  a  tort  committed."  • 
TkuBf  where  the  hnaband  makes  false  representatioiiB  in  order  to 
seQ  land  standing  in  his  name,  but  bought  with  his  wife's  money, 
iier  acceptance  of  the  purchase  money  without  knowledge  of  the 
fraud  is  not  a  ratification  of  it"**  In  addition  to  the  knowledge 
of  the  facts  to  be  ratified,  there  must  also  be  an  intention  to  ratify. 
The  intention  to  ratify  cannot  be  inferred  from  mere  expressions 
of  r^ret  conveyed  to  the  person  injured,  and  promises  to  investigate 
the  circumstances,  nor  other  acts  which  maj'  be  treated  as  matters 
of  friendship  or  favor  merely.*^**  Retention  of  an  employ^  who  has 
committed  an  unauthorized  wrong  is  not  ordinarily  evidence  of  rat- 
ification  of  his  wrong.* "^  Taken  in  connection  with  other  circum- 
stances,— ^for  example,  promotion  after  a  brakeman  had  maltreated 
and  assaulted  a  passenger, — it  may  be  necessary  for  the  jury  to  de- 
termine whether  or  not  there  was  a  ratification.*'-  Retention  of 
benefit  attaches  liability.  The  principal  is  held  rather  to  be  es- 
topped from  denying  the  liability  than  to  liave  ratified  the  conduct 
of  the  wrongdoer  in  its  entirety.**^* 


17.  Batiflcatioii  is  the  equivalent  of  antecedent  authority. 
It  proceeds  on  the  theory  of  election,  not  of  estoppel, 
and  establishes  the  relation  of  the  master  and  serv- 
ant or  principal  and  agent  from  the  beginning.  In 
consequence, 

»<«  Tucker  v.  Jerris,  75  Me.  184;  West  v.  Shockley,  4  Har.  287;  Kreger  v. 
ftebom.  7  Blackf.  (Ind-)  74;  Abbott  v.  Kimball,  10  Vt.  551;  Lewis  v.  Read,  13 
Mees.  &  W.  834;  Buttrick  v.  Lowell,  1  AUen  (Mass.)  172;  Eastern  Counties 
R.  Co.  V.  Broom,  6  Exch.  314. 

1"  Brown  V.  Wright,  58  Ark.  20,  22  S.  W.  1022. 

»»•  Roe  V.  Railway  Co.,  7  Exch.  36:  Edwards  v.  Railway  Co.,  L.  R.  5  C.  P. 
445-449;    Buttrick  v.  Lowell,  1  Allen  (Mass.)  172. 

"1  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Kirkbride,  79  Tex.  457,  15  S.  W.  495;  Gulf,  C. 
A  8.  F.  Ry.  Co.  v.  Reed,  80  Tex.  362,  15  S.  W.  1105;  Deacon  v.  Greenfield,  141 
Pa,  St.  467,  21  Atl.  650. 

»»  BasB  V.  Chicago  &  N.  W.  Ry.  Co.,  42  Wis.  654.  And  see  Ilaluptzok  v. 
Great  Northern  Ry.  Co.,  55  Minn.  446,  57  N.  W.  144. 

»•»  Post,  p.  152,  -Fraud";  Pig.  Torts,  71;  Uyde  v.  Cooper,  26  Vt.  552;  Lewis 
T.  Bead,  13  Mees.  &  W.  834;  Hower  v.  Ulrich,  156  Pa.  St.  410.  27  Atl.  37.  So 
if  a  partner  willfully  or  through  mistake  commits  a  trespass  on  timber  land, 
and  takes  timber  therefrom,  his  co-partner  is  liable  for  the  act,  of  which  he 
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(a)  The  person  ratifying  is  liable  for  all  torts  committed 

by  his  adopted  deputy,  servant,  or  agent,  in  the 
course  of  employment,  and  not  merely  those  -which 
he  specifically  adopts.  Batiflcation  is  total,  not 
partial. 

(b)  Batiflcation  does  not  ordinarily  discharge  the  liabil- 

ity of  tort  feasors  to  third  persons,  but  it  does  as 
to  the  person  ratifying. 

Batification  establishes  the  relation  of  master  and  servant  or 
principal  and  agent  ab  initio.  If  a  WTong  is  done  by  a  complete 
stranger,  ratification  of  what  he  undertoolv  to  do  generally,  but  not 
of  the  trespass  directly,  constitutes  him  a  8(»rvant,  and  creates  lia- 
bility. Thus,  if  a  stranger  delivers  coal  for  a  person,  and  in  doing 
so  does  damage,  that  person,  by  adopting  the  general  employment, 
becomes  liable  for  the  specific  wrong.  "Ratification  goes  to  the 
relation,  and  establishes  it  ab  initio."  ^'^^  The  adoption  or  ratifica- 
tion by  a  principal  of  the  wrongful  act  of  his  agent  may  be  implied 
from  the  conduct  of  the  principal.  He  cannot  ratify  the  conduct  in 
part,  and  repudiate  in  part.    If  he  ratifies  part,  lie  ratifies  all.*" 

Batification  does  not  release  tort  feasors.  The  liability  of  the 
master  or  principal  which  follows  ratification  is  additional,  and  the 
wrongdoer  also  remains  liable.  So  far  as  the  liability  of  the  latter 
to  third  persons  is  concerned,  the  injured  person  is  not  a  party  to 
the  ratification,  and  cannot  be  compelled  to  lose  his  right  of  action 
against  the  servant  by  any  act  of  the  master.  Authority  to  do 
wrong  is  never  a  defense.**^'  It  is  accordingly  immaterial  whether 
the  authority  to  do  wrong  preceded  or  followed  the  wrongful  act. 
The  liability  of  the  principal  is  an  additional,  and  not  a  substituted, 
one.     But  the  proposition  is  not  a  universal  one.     Where  a  per- 

may  have  known  nothing:,  if  the  firm  retain  the  timber  after  the  notification 
of  the  wrong  done.    U.  S.  v.  Baxter,  46  Fed.  350. 

1B4  Dempsey  v.  Chambers,  154  Mass.  330,  28  N.  E.  279;  Nims  v.  Mt  Hennon 
Boys'  School  (1893)  ICO  Mass.  177,  35  N.  B.  776. 

165  Byne  v.  Hatcher,  75  Oa.  289;  Mecliem,  Ag.  130,  coUecting  cases;  Farm- 
ers' Loan,  etc.,  Co.  v.  Walworth,  1  N.  Y.  433. 

i5«  Post,  p.  164,  **Liability  of  Agent  to  Third  Persons";  Wright  v.  Eaton,  7 
Wis.  595. 
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son  assuming  to  act  for  a  city  changed  the  grade  of  a  street,  to 
the  injury  of  an  abutting  landowner,  and  the  city  ratified  his  act, 
though  after  suit  brought,  it  was  held  that  the  act  was  justified."^ 
As  between  the  person  ratifying  the  wrong,  and  the  wrongdoer, 
however,  it  would  seem  clear  that  by  ratification  the  principal  and 
master  assumes  the  responsibility  of  the  transaction,  with  all  its 
advantages  and  all  of  its  burdens.  He  has  consented  to  the  wrong, 
and  volenti  non  fit  injuria.  Ordinarily  he  cannot  recover  from  the 
wrongdoer.^** 

18.  CONNECTION  AS  CAUSE.— liiability  for  conduct  does 
not  attach  unless  the  conduct  was  the  proximate 
cause  of  the  injury  complained  of. 

As  in  nature  every  change  is  the  result  of  some  cause,  so  ft  is 
in  the  legal  relations  between  man  and  man.  The  determination 
of  legal  cause  has  three  principal  objects:  (a)  that  where  there  has 
b<*en  a  wrong  committed,  for  which  liability  should  attach,  the  per- 
son who  is  to  be  held  answerable  in  an  action  in  a  court  of  com- 
mon law  should  be  selected;  (b)  that  if  the  person  injured  be  him- 
self a  wrongdoer,  in  any  respect,  it  can  be  determined  whether  or 
not  his  wrongdoing  should  disentitle  him  from  recovering;  ^°^  and 
(c)  that  the  extent  of  the  injurious  consequences  for  which  the  per- 
son thus  ascertained  to  be  responsible  to  such  injured  person,  not 
disentitled,  be  fixed.^*''* 

In  determining  liability  for  a  given  harm  suffered,  the  funda- 
mental question  is,  did  the  party  charged  cause  the  harm?  In  as- 
certaining this  the  courts  naturally  select  the  proximate,  as  distin- 
guished from  a  remote,  cause.  As  Lord  Bacon  said,  *1t  were  In- 
finite for  the  law  to  judge  of  cases  and  other  impulsions  one  of 
another,  and  therefore  contenteth  itself  with  the  immediate  cause, 
sind  judgeth  of  acts  by  them,  without  looking  to  any  further  de- 

157  Wolfe  V.  Pearson,  114  N.  C.  021,  19  S.  E.  2(U. 

lit  Hoffman  v.  Livingston,  40  N.  Y.  Super.  Ct.  552;  Pickett  v.  Pearsons,  17 
Vt  470;  Woodward  v.  Suydam,  11  Ohio,  301;  Bray  v.  Gunn,  53  6a.  144; 
Foster  v.  Rockwell,  104  Mass.  107. 

i»»See  post,  p.  Ill,  "Variations  In  Riglit  to  Sue.' 

!••  See  post,  p.  207,  "Damages.' 


»» 
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gpeeJ'  ^'^  "In  jure,  non  remota  caasa  sed  proxima  spectatur."  *•* 
So  far  as  mere  definition  is  concerned,  that  of  Jenkins,  J.,  in  OooA- 
lander  Mill  Ck).  y.  Standard  Oil  Ck).,^**  is  as  adequate  as  any:  ^The 
proximate  cause  of  an  injury  is  that  which,  in  natural  and  con- 
tinuous sequence,  unbroken  by  any  efficient  intervening  cause,  pp#- 
duces  the  injury,  and  without  which  the  result  would  not  have  oc- 
curred. •  •  •  The  remote  cause  is  that  cause  which  some  in- 
dependent force  merely  took  advantage  of  to  accomplish  some- 
thing not  the  probable  or  natural  effect  thereof."  But  what  is  a 
proximate  cause  is  a  matter  requiring  great  nicety  to  determine. 

19.  Conduct  is  a  proxiinate  cause  -v^hen,  in  the  usual  course 
of  nature  under  the  circumstances  of  the  case,  the 
damage  complained  of  results  as  a  natural  and  prob  - 
able  consequence. 

A  number  of  theories  of  causation  have  been  favorably  regarded 
by  jurists.  The  one  which  has  met  with  most  general  acceptance 
is  that  of  natural  and  probable  consequences.***  A  legal  wrong, 
constituting  an  invasion  of  another's  rights,  will  produce  damages 
as  the  natural,  necessary,  and  proximate  result.  But  where  an  act 
or  omission  is  not  such  a  distinct  legal  wrong,  and  can  only  become 
a  wrong  to  individuals  through  injurious  consequences  resulting 
therefrom,  such  consequences  must  not  only  be  shown,  but  both 
pleadings  and  evidence  must  show  that  the  acts  or  omissions  were 
the  proximate  and  sufficient  cause  of  the  consequences.**'  This  is 
jin  application  of  the  familiar  principle  that  a  man  is  presumed  to 
intend  the  natural  and  probable  consequences  of  his  own  acts,  and 
is  held  responsible  therefor.  Several  standards  have  been  suggest- 
ed for  determining  what  are  natural  and  probable  consequences. 

i«i  Bac.  Max.  Reg.  1. 

i«2  Broom,  Leg.  Max.  21G-228,  853;   Hoag  v.  Railroad  Co.,  85  Pa.  St.  293. 

i«»  11  C.  C.  A.  253,  63  Fed.  400-407. 

!•*  An  examination  of  any  digest  on  proximate  and  remote  damages  will 
convince  as  to  this  point.  "Natural  and  necessary  consequences."  Ryan  ▼. 
New  York  Cent.  Ry.  Co..  35  N.  Y.  210.  reviewing  Scott  v.  Shepherd.  2  W..BI. 
803;  Vandenburgh  v.  Truax,  4  Denio  (N.  Y.)  404;  Guille  v.  Swan,  19  Johas. 
(N.  Y.)  381. 

!•»  Cooley,  Torts,  CO. 
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This  matter  will  be  considered  subsequently  ander  the  subject  of 
proximate  and  remote  damages.  The  results  of  that  consideration 
may  be  anticipated,  so  far  as  to  point  out  that  the  courts  haTe  pur- 
sued no  absolutely  consistent  line  between  two  extreme  views  of 
the  proper  way  for  determining  natural  and  probable  consequences. 
At  the  one  extreme  they  are  said  to  be  such  as  would  ordinarily 
occur  in  the  course  and  constitution  of  nature,  whether  it  could  or 
should  have  been  foreseen  by  the  wrongdoer  at  the  time  of  the 
wrong  or  not  At  the  other  extreme  what  the  wrongdoer  can 
reasonably  be  held  to  have  anticipated  is  regarded  as  the  test.  The 
t^idency  is  to  enlarge,  rather  than  to  limit,  the  range  of  natural 
and  probable  consequences.^**  In  following  the  natural  and  prob- 
able effects  of  a  wrongful  action,  the  courts  recognize  that  at  some 
stage  a  cause  becomes  '^remote,"  and  the  wrongful  conduct  ceases 
to  be  actionable.  The  force  is  exhausted.^*^  But,  as  will  be  seen 
in  the  subsequent  discussion  of  damages  proximate  or  remote,  there 
is  great  uncertainty  as  to  where  this  (loint  is  reached. 

Congpicwms  Antecedent, 

The  ideas  of  John  Stuart  Mill  as  to  the  relation  of  cause  and 
effect,  and  his  terminology  of  antecedent  and  subsequent,  have  been 
judicially  recognized.  'The  cause  of  an  event  is  the  sum  total  of 
the  contingencies  of  every  description,  which,  being  realized^  the 
event  invariably  follows.  It  is  rare,  if  ever,  that  the  invariable  se- 
qaence  of  events  subsists  between  one  antecedent  and  one  conse- 
qioent.  Ordinarily,  that  condition  is  usually  termed  the  cause  whose 
share  in  the  matter  is  the  most  conspicuous  and  is  the  most  imme- 
diately preceding  and  proximate  in  the  event."  ^*'    Indeed,  it  has 

»«•  PoL  TortB.  81. 

i«7  Bish.  Noncont.  Law,  ||  44,  45.  A  vendor  of  gunpowder  to  an  inexue- 
itenced  boy  may  be  held  liable  for  damage  caused  by  an  explosion  burning 
tbe  boy.  Carter  v.  Towne,  98  Mass.  567.  But  if,  after  the  sale  was  made,  the 
boy  carried  it  home,  and  gave  it  to  the  custody  of  his  parents,  and  part  of  it 
had  been  flred  off,  with  their  permission,  before  the  explosion  occurred  by 
wbich  he  was  injured,  then  the  wrongful  act  of  defendant  in  selling  the  gun- 
powder would  not  be  the  direct,  proximate,  or  efficient  cause  of  the  injury. 
Garter  v.  Tbwne,  103  Mass.  507. 

i«s  Appleton,  C.  J.,  in  Moulton  v.  Sanford,  51  Me.  127,  134.  "Bfficient  pre- 
4omlnath[ig."  Dole  v.  Insurance  Co.,  2  Cliff.  431,  Fed.  Gas.  No.  3,966;  Balti- 
more &  P.  B.  Co.  V.  Reaney,  42  Md.  117.     ''Proximate  or  efficient*'    North- 
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been  the  basis  of  an  important  Jine  of  decisions.***  It  would  appear 
probable  that  in  a  great  many  cases — ^perhaps  in  the  majority  of 
ea«es — the  jury  to  whom  the  questions  of  connection  as  cause  are 
finally  refen'ed  will  determine  such  questions  by  the  use  of  this 
standard. 

Ocmae  a  Question  of  Fact 

In  determining  the  juridical  cause,  courts  incline  to  decide  each 
case  on  its  own  facts,  so  far  as  possible.*^*  However,  there  are  dis- 
tinct groups  of  cases  with  respect  to  which  courts  are  governed  by 
the  principle  stare  decisis.*^*  And  finally  it  is  generally  admitted 
that  what  is  a  proximate  cause  of  an  injury  is  a  question  of  fact, 
ordinarily  to  be  decided  by  the  jury.*^^  But  the  courts  will  some- 
times determine  the  matter  as  a  question  of  law,*^^  especially  where 

west  Transp.  Co.  v.  Boston  Marine  Ins.  Co.,  41  Fed.  802.  For  similar  criticism 
on  "proximate  cause,"  post,  p.  4W,  "Contributory  Negligence." 

leo  Sutton  v.  Wauwatosa,  20  Wis.  21.  But  see  JeffersonvUle  R.  Co.  v.  Rili\v, 
.30  Ind.  568;  Gates  v.  Railroad  Co.,  30  Iowa,  45;  Milwaukee  &  C.  R.  Co.  v. 
KeUogg,  04  U.  S.  460. 

170  Insurance  Co.  v.  Tweed,  7  Wall.  40. 

171  Bosch  V.  Railroad  Co.,  44  Iowa,  402. 

172  Pennsylvania  R.  Co.  v.  Hope,  80  Pa.  St.  373;  Pike  v.  Grand-Tnmk  Ry. 
Co.,  30  Fed.  258;  Milwaukee  &  St.  P.  Ry.  Co.  v.  Kellogg,  04  U.  S.  400.  In 
determining  the  cause  of  an  accident  at  a  railroad  crossing  the  jury  may  ui^* 
their  general  knowledj?e  as  to  the  habits  of  horses  and  tlieir  liability  to  bo- 
come  frightened  by  moving  trains.  State  v.  Maine  Cent.  R.  Co.,  86  Me.  301). 
20  Atl.  1086;  Mechesney  v.  Unity  Tp.  Co.,  30  Atl.  263;  Font  v.  Railway  Co.,  .•>!» 
111.  340;  Newcomb  v.  Boston  Protective  Department,  146  Mas.**.  60  i.  16  N.  E. 
555,  collecting  cases;  Selleck  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  03  Mich.  375. 
53  N.  W.  556;  Smith  v.  Railway  Co.,  L.  R.  5  C.  P.  08;  Lords  Bailiff -Jurats  of 
Romney  Marsh  v.  Trinity  House  Corp.,  L.  R.  5  Exch.  204;  Jones  v.  Boyco,  1 
Starkie,  403;  Fent  v.  Toledo,  etc.,  Co.,  50  111.  340;  Perley  v.  Eastern  R.  Co.. 
08  Mass.  414;  Lund  v.  Tyngsboro,  11  Cush.  (Mass.)  563;  I^ane  v.  Atlantic 
Works,  111  Mass.  130;  Brady  v.  Northwestern  Ins.  Co..  11  Mich.  425;  Hoyt 
V.  Jeffers,  30  Mich.  181;  Weick  v.  Lander,  75  111.  03;  Barton  v.  Home  Ins, 
Co.,  42  Mo.  156;  Kuhn  v.  Jewett,  32  N.  J.  Eq.  647;  St.  John  y.  American 
Mut.  Fire  Ins.  Co.,  11  N.  Y.  516;  Union  Pac.  By.  v.  Xovak,  0  C.  C.  A.  620, 
61  Fed.  573;  Aetna  Ins.  Co.  v.  Boon,  05  U.  S.  117;  Kellogg  v.  Chicago  &  N. 
W.  B.  Co.,  26  Wis.  223;  Atkinson  v.  Goodrich  Transp.  Co.,  60  Wis.  141,  18  N. 
W.  764;  Kreuziger  v.  Chicago  &  N.  W.  R.  Co..  73  Wis.  158.  40  N.  W.  657; 
Baltzer  v.  Chicago,  etc.,  R.  Co.,  83  Wis.  450,  53  N.  W.  885. 

17*  Carter  v.  Towne,  103  Mass.  507;  Briggs  v.  Minneapolis  St.  Ry.  Co.,  52 
Minn.  36,  53  N.  W.  1010;    Prue  v.  New  York,  etc.,  R.  Co.,  18  R.  I.  300,  27  At!. 
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there  is  no  proof  of  connection  as  cause  and  all  the  jury  is  given  to 
act  upon  is  mere  conjecture.*^* 

Illustrations. 

Where  the  damage  complained  of  would  have  resulted  notwith- 
standing defendant's  conduct,  such  conduct  is  not  the  cause  of  the 
damage,  and  defendant  is  not  liable.  Therefore,  where  horses  be- 
came frightened,  and  ran  into  a  hole  in  the  ice,  near  a  highway,  negli- 
gently left  unguarded,  and  were  drowned,  it  was  held  that  their 
owner,  though  free  from  n^ligence,  could  not  recover  from  the  per- 
son whose  duty  it  was  to  place  a  guard  around  the  hole,  if  their  speed 
was  so  great  that  a  guard  would  not  have  prevented  the  casualty.*''' 
Defendant's  conduct  may  be  a  necessary  antecedent  of  the  harm  com- 
plained of,  and  may  be  wrongful,  and  still  not  be  the  juridical  cause 
of  the  harm.*^*  Conduct,  to  render  defendant  liable,  must  be  the 
causa  causans  or  proximate  cause  of  the  injury,  and  not  merely  a 
<:ansa  sine  qua  non."^  In  other  words,  a  defendant  is  not  liable 
when  his  alleged  wrongful  conduct  was  a  condition,  and  not  a 
cause."*    Thus,  delay  in  performance  of  a  contract,*^'  or  wrong  re- 

450;  Jeffs  v.  Railway  Co,,  9  Utah,  374,  35  Pac.  506;  Union  Pac.  R.  Co.  v.  Cal- 
laghan,  6  C.  0.  A.  205,  56  Fed.  098;  McGahan  v.  Indianapolis  Natural  Gas 
Co..  140  Ind.  335,  37  N.  E.  001. 

174  Liniehale  v.  Osgood,  161  Mass.  340.  37  N.  E.  375  (diphtheria  resulting 
from  misrepresontation  as  to  sanitary  conditions  of  house). 

17  5  Sowles  y.  Moore,  05  Vt.  322,  26  Atl.  629.  The  law  is  not  different  where 
defendant's  duty  to  guard  was  statutory.  Stacy  y.  Kniclcerljoclwor  Ice  Co., 
84  Wis.  614,  54  N.  W.  1091.  Contrast  Union  St  Ry.  Co.  y.  Stone,  54  Kan. 
83,  37  Pac  1012. 

iTe  Thus,  an  iron  post  used  as  a  barber's  sign  stood  on  the  sidewallt  six 
inches  from  the  curb.  It  was  not  fastened  to  the  sidewalk,  except  by  three 
prongs  projecting  from  the  base  into  holes  driUed  in  the  sidewalk.  The  post 
had  stood  there  for  18  months,  when  defendant's  seryant  negligently  backed 
his  wagon  against  the  curb,  so  that  the  projecting  end  of  the  wagon  knocked 
the  post  oyer  upon  plaintiff.  It  was  held  that  the  act  of  defendant's  seryant, 
and  not  the  act  of  placing  the  post  there,  was  the  proximate  cause  of  the  acci- 
dent.    Wolff  ManuTg  Co.  y.  Wilson,  152  Dl.  9,  38  N.  E.  694. 

ift  Per  Kelly,  C.  B.,  in  Lords  Bailiff-Jurats  of  Romney  Marsh  y.  Trinity 
House  Corp.,  L.  R.  5  Bxch.  204,  affirmed  L.  R.  7  Exch.  247. 

ITS  •'A  ccmdition  is  a  mechanical  antecedent  without  causal  power.  A  cause 
is  the  re^onsible  yoluntary  agent  changing  the  ordinary  course  of  nature." 
Cicero  de  Officii,  lib.  1,  cited  in  Whart  Neg.  824. 

ITS  Thus,  failure  to  gin  cotton  was  held  the  condition  of  its  subsequent 
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suiting  in  delay,  whereby  damage  ensues,***  which  but  for  such  delay 
would  not  have  occurred,  is  a  condition,  not  a  cause.  But  there  is 
much  disagreement  on  this  point.  If  the  natural  and  probable  effect 
of  the  delay  is  to  expose  one  to  the  peril  from  which  the  damage 
results,  such  delay  is  the  proximate  cause  of  the  damage-*  ■*  So 
where  one  negligently  exposes  another  to  loss  by  an  act  of  God,  his 
negligence  is  regarded  as  the  proximate  cause  of  the  damage.**' 
Such  loss  is  not  an  inevitable  accident. 
A  proximate  cause  need  not  necessarily  be  a  sole  cause,**'  nor  the 

burning.  James  y.  James,  68  Ark.  157,  23  S.  W.  1099;  Chicago,  St  L.  &.  P. 
R.  Co.  y.  Williams,  131  Ind.  30,  30  N.  E.  696;  Martin  v.  St  Louis,  L  M.  &  S. 
By.  Co.,  55  Ark.  510,  19  S.  W.  314;  Deming  y.  Merchants'  Cotton-Preas  & 
Storage  Co.,  90  Temx.  306,  17  S.  W.  89;  Missouri  Pac.  Ry.  Co.  y.  Cullers,  81 
Tex.  382,  17  S.  W.  19;  Chicago,  St  L.  &  P.  R.  Co.  y.  Barnes.  2  Ind.  App. 
213,  28  N.  E.  328;  St  Louis,  L  M.  &  S.  By.  Co.  y.  Commercial  Union  Ins.  Co., 
139  U.  S.  223, 11  Snp.  Ct  554. 

i«o  In  failing  to  transport  in  time.  Beid  v.  Eyansyille  &  T.  H.  B.  Co..  10 
Ind.  App.  385,  35  N.  B.  703;.  Bailroad  Co.  y.  Beeyes,  10  Wall.  176;  Morrison 
y.  Dayis,  20  Pa.  St  171;  Denny  y.  Bailroad  Co.,  13  Gray,  481;  St  Louis,  I. 
M.  &  S.  By.  Co.  y.  Commercial  Union  Ins.  Co.,  139  U.  S.  223,  11  Snp.  Ct  554; 
New  York  Lighterage  &  Transp.  Co.  y.  Pennsylyania  B.  Co.,  43  Fed.  172; 
Hoadley  y.  Transportation  Co.,  115  Mass.  304. 

i«i  Bailroad  Co.  y.  Beeyes,  10  Wall.  176;  Morrison  y.  Dayis,  20  Pa.  St  171; 
Denny  y.  Bailroad  Co.,  13  Gray,  481;  Hoadley  y.  Transportation  Co.,  115  Mass. 
304.  And  see  Jones  y.  Gilmore,  91  Pa.  St  310;  Michigan  Cent.  B.  Co.  y.  Bur- 
rows, 33  Mich.  6.  Compare  Bead  y.  Spauldlng,  30  N.  Y.  630;  Condict  y.  Bail- 
way  Co.,  54  N.  y.  500;  Bead  y.  Bailroad  Co.,  60  Mo.  199;  Michigan  Cent  R. 
Co.  y.  Curtis,  80  HI.  324. 

1S2  See  Hale,  Bailm.  p.  362. 

iss  **Negligence  may  be  the  proximate  cause  of  an  injury  of  which  it  Is  not 
the  sole  or  immediate  cause."  Lake  Shore  &  M.  S.  By.  Co.  y.  Mcintosh,  140 
Ind.  261,  38  N.  E.  476.  Where  two  flies,  for  one  of  which  defendant  was  re- 
sponsible, mingled,  defendant  was  liable  for  damage  thereafter  ensuing.  Mc- 
Clellan  y.  St  Paul,  M.  &  M.  By.  Co..  58  Minn.  104,  59  N.  W.  978;  LouisyiUe, 
N.  A.  &  C.  B.  Co.  y.  Dayis,  7  Ind.  App.  222,  33  N.  E.  451.  As  applied  to  nesll- 
gence,  the  rule  is,  where  seyeral  causes  combine  to  produce  the  injury  cmh- 
plained  of,  defendant  is  not  released  from  liability  because  he  is  not  responsible 
for  all  of  such  causes,  pioyided  plaintilf  is  not  guilty  of  contributory  ne|^- 
gence.  Chicago,  B.  I.  &  P.  By.  Co.  y.  Sutton,  11  C.  C.  A.  251,  63  Fed.  3M;  Board 
of  Com*rs  y.  Mutchler,  137  Ind.  140,  36  N.  E.  534;  Stanley  y.  Union  Depot 
B.  Co.,  114  Mo.  606.  21  S.  W.  832;  Herr  v.  City  of  Lebanon,  149  Pa.  St  222, 
24  AtL  207;   Livingston  y.  Cox,  6  Pa.  St  360;   Wormsdorf  y.  Detroit  City  Ry. 
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nearest  in  time  or  space.^**  If  the  natural  and  probable  effect  of  the 
wrongful  oondact  was  to  set  in  operation  the  interyening  or  con* 
tribnting  cause,  such  conduct  is  still  regarded  as  the  proximate 
i^anse,'*'  and  it  is  immaterial  whether  the  intervening  cause  is  an 
act  of  nature/^'  or  the  negligent  or  willful  wrong  of  a  third  per- 
son.^*' If  the  damage  complained  of  resulted  from  defendant's  neg- 
ligence, he  cannot  excuse  himself  on  the  ground  of  inevitable  acci- 
dent bj  showing  that  the  damage  would  have  occurred  through  an 
vnavoidable  cause  although  he  had  done  his  duty.  But,  if  he  can 
show  that  a  substantial  and  fairly  ascertainable  portion  of  the  dam- 
age which  actually  happened  is  to  be  attributed  solely  to  that  un- 
avoidable cause,  the  liability  for  damage  will  be  apportioned.^'* 

Go.,  75  Mich.  472,  42  N.  W.  1000;  Webster  t.  Hudson  Riyer  R.  Co.,  38  N.  Y. 
aSO;  Eaton  y.  Railway  Co.,  11  AUen  (Mass.)  600. 

i8«  Sanborn,  J.,  in  Missouri  Pac.  Ry.  Co.  y.  Moseley,  BC.  C.  A.  641,  57 
Fed.  921-925;  PuUman  Palace-Car  Co.  y.  Laack,  143  111.  242-262,  32  N.  B. 
285;  Union  Pac.  Ry.  Co.  y.  CaUagban,  6  C.  C.  A.  205,  56  Fed.  988;  Bish. 
Itaicont.  Law,  518-684;  Tbomp.  Neg.  981,  |  10;  Booth  y.  Boston  &  A. 
B.  Co.,  73  N.  T.  38;  Cayzer  ▼.  Taylor,  10  Gray  (Mass.)  274;  Village  of  Car- 
tBTflle  y.  Cook,  129  lU.  152,  22  N.  B.  14;  Mathews  y.  Tramways  Co.,  60  Law 
T.  (N.  S.)  47. 

«•»  See  post,  p.  210. 

it«  2  Thomp.  Neg.  1067;  Lords  Balliff-Jurats  of  Romney  Marsh  y.  Trinity 
Honae  Corp.,  L.  R.  5  Bxch.  204;  BUet  y.  St  Louis,  etc.,  Co.,  76  Mo.  518;  Pied- 
Bont  &  C.  Ry.  Co.  y.  McKenzie,  75  Md.  458,  24  Atl.  157:  Polack  y.  Ploche,  86 
CaL  416,  and  cases  cited;  Chidester  y.  Consolidated  Ditch  Co.,  59  CaL  197; 
Bodgers  y.  Central  Pac.  R.  Co.,  67  Cal.  607,  8  Pac.  377;  Southwestern  Tel. 
Jk  TeL  Co.  y.  Robinson,  1  C.  C.  A.  684,  50  Fed.  810;  Dickinson  y.  Boyle,  IT 
Pick.  (Mass.)  78;  Salisbury  y.  Herchenroder,  106  Mass,  458;  George  y.  Flsk^ 
82  N.  H.  32;  McArthur  y.  Sears,  21  Wend.  190;  Pittsburgh  City  t.  Grier,  22 
Pa.  St.  54;  Scott  y.  Hunter,  46  Pa.  St  192;  Liyezey  y.  Philadelphia,  64  Pa. 
8t  106;  Baltimore  &  O.  R.  Co.  y.  Sulphur  Spring,  etc.,  Dist.,  96  Pa.  St  65; 
Qlceson  y.  Virginia  Midland  R.  Co.,  140  U.  S.  435,  11  Sup.  Ct  859;  Railroad 
Oa.  y.  KeUogg,  94  U.  S.  469. 

1ST  Lane  ▼.  Atlantic  Works,  111  Mass.  136.  See,  also,  Scott  y.  Shepherd.  3 
Wils.  403  (squib  case);  Koelsch  y.  Philadelphia  Co.,  152  Pa.  St.  355,  25  Atl. 
522;  Goodlander  MIU  Co.  y.  Standard  Oil  Co.,  11  C.  C.  A.  253,  63  Fed.  400; 
Hoxdock  y.  Walker,  43  111.  App.  590;  Brown  y.  Marshall,  47  Mich.  576,  11 
N.  W.  392. 

!••  Fry,  J.,  in  Nltro-Phosphate  &  Odam*s  Chemical  Manure  Ca  y.  L<«don  St 
BL  Katharine  Docks  Co.,  9  Ch.  Diy.  503,  39  Law  T.  (N.  S.)  433,  27  Wkly.  Rep. 
267. 
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20.  liEOAL   BIOHTS   AND   WB0NO3— A   tort   is    com- 

mitted only  when  a  le^al,  as  distinguished  from,  a 
moral,  right,  is  violated. 

21.  A  legal  right  is  violated  only  when  one  is  damaged 

with  respect  to  his  person,  his  property,  or  his  rep- 
utation. 

The  law  makes  no  effort  to  enforce  moral  rights.  It  is  concerned 
solely  with  legal  rights  and  wrongs.  The  violation  of  a  moral 
right  or  duty,  unless  it  also  amounts  to  a  legal  right  or  duty,  does  not 
constitute  a  tort.*'*^  For  every  violation  of  legal  right  the  law  pro- 
vided a  remedy.  Ubi  jus  ibi  remedium.  **It  is  a  vain  thing  to 
imagine  a  right  without  a  remedy,  for  want  of  right  and  want  of 
remedy  are  reciprocal."  *•*    A  right  which  any  one  may  violate  with 

4 

impunity  is  no  right  at  all. 

.»•<»  Webb  V.  Portland  Manufg  Co..  3  Sumn.  189,  Fed.  Cas.  No.  17,322.  and* 
Mechem.  Cas.  Dam.  3;  Lamb  v.  Stone,  11  Pick.  (Mass.)  527.  ''You  must  have, 
in  our  law,  injury  as  weU  as  damage."  Jessell,  M.  R.,  In  Day  v.  Browniigg,. 
10  Ch.  DIr.  204  (304).  See,  also.  Backhouse  v.  Bonoml.  9  H.  L.  Caa.  503; 
Salvln  V.  Coal  Co..  9  Ch.  App.  705.  It  Is  an  easential  to  kn  action  in  tort  that 
the  act  complained  of  should,  under  the  circumstances,  be  legally  wrongful 
as  regards  the  party  complaining;  tliat  is,  it  must  prejudicially  affect  him  in 
some  legal  right.  Merely  that  it  will,  however,  do  a  man  harm  in  his  interest, 
Kj  not  enough.  Rogers  v.  Dutt,  13  Moore.  P.  C.  209.  "At  the  foundation  of. 
overy  tort,  there  must  be  some  violation  of  a  legal  duty,  and  therefore  some  un- 
lawful act  or  omission.**  Rich  v.  New  York  Cent.  &  U.  R.  R.  Co.,  87  N. 
Y.  382.  /'The  violation  of  a  moral  right  or  duty,  unless  it  also  amounts  to  a 
logal  right  or  duty,  does  not  constitute  a  tort"  Chase,  Lead.  Cas.  8;  1  Aost. 
,Tur.  lect.  5,  "Conflict  of  I^w  and  Morality";  Rex  v.  Smith,  2  Car.  &  P.  449. 
"It  is  not  eveiy  moral  and  social  duty  the  neglect  of.  which  is  the  ground  of 
iin  action;  for  there  are  what  are  caUed,  in  the  civil  law,  'duties  of  Imperfect 
obligation,'  for  the  enforcing  of  which  no  action  lies."  Lord  Kenyon,  C.  J., 
in  Pasley  v.  Freeman,  3  Term  R.  51,  63. 

i^iLord  Holt,  in  Ashby  v.  White,  2  Ld.  Raym.  955.  See,  also,  Webb  v. 
Portland  Manufg  Co.,  3  Sumn.  189,  Fed.  Cas.  No.  17,322.  An  action  lies  by 
a  husband  against  a  druggist  for  secretly  selling  laudanum  to  plalntlfTs  wife. 
Hoard  v.  Peck,  5G  Barb.  (N.  Y.)  202. 
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Dmanvm  absque  Injuria — Injuria  Sine  Dam/no. 

Governments  exist  for  the  benefit  of  the  governed,  and  this  bene- 
fit is  afforded  in  the  establishment  and  protection  of  rights.*'* 
Every  law  exists  for  the  purpose  of  establishing  and  protecting  legal 
rights."'  A  legal  ri^t  is  a  right  with  which  the  law  invests  one 
ji^rson,  and  in  respect  to  which,  for  his  benefit,  a  duty  is  imposed 
on  another,  or  others,  to  do  or  refrain  from  doing  certain  acts.*'* 
Rights  and  duties  are  correlative  and  co-existent  terms.  Sometimes 
ihe  right  is  given,  and  sometimes  the  duty  is  created.  Whenever 
a  right  is  given,  the  corresponding  duty  at  once  arises;  whenever 
a  duty  is  created,  a  corresponding  right  springs  into  existence. 
Violation  of  right  and  breach  of  duty  are  equivalent  terms.^*'^ 

The  one  great  fundamental  right  of  which  all  men  are  desirous, 
and  for  the  enforcement  of  which  governments  are  established,  is 
the  right  not  to  be  harmed  in  any  respect  which  affects  their  be- 
ing and  well-being,  their  happiness  and  immunity  from  pains.  At 
conunon  law,  speaking  generally,  this  right  not  to  be  harmed  takes 
the  form  of  the  command  not  to  injure  another  in  respect  to  his 
property,  his  person,  or  his  reputation.*'*  This  is  the  duty  Imposed 
on  aU  members  of  the  community,  and  the  correlative  rights  arise 
in  each  member  not  to  be  injured  in  respect  to  his  security  of  per- 
son, his  security  of  reputation,  or  his  security  in  the  acquisition 
and  enjoyment  of  property.  Rights  which  cannot  be  referred  to 
one  of  these  three  classes  have  no  legal  existence.  For  example, 
the  invasion  of  another's  privacy  does  not  harm  him  in  regard  to 
his  person,  his  property,  or  his  reputation,  and  therefore  an  action 
for  damages  for  the  invasion  of  privacy  by  opening  windows  was 
dismissed.^ '^  Defendant,  by  overlooking  plaintiff*s  property,  vio- 
lated no  legal  right  of  the  plaintiff,  because  a  right  to  privacy  is 

"« Cooley,  Torts,  23. 

"»  HoU.  Jur.  c.  8;   Wise,  Jur.  20. 

"*  Aust.  Jur.  lect.  16.     See,  alao,  lect.  6. 

"» Pig.  Torts,  10. 

»»•  Pig.  Torts,  10;   Cooley,  Torte,  23. 

i^'TapUng  V.  Jones,  11  H.  L.  Gas.  290.  See,  also,  Mahan  v.  Brown,  13 
Wend,  261;  Schuyler  v.  Curtis,  42  N.  E.  22;  Id.,  24  N.  Y.  Supp.  509;  Id.,  19 
N.  Y.  Snpp.  264;  Id..  15  N.  Y.  Supp.  787.  Cf.  De  May  v.  Roberts,  46  Mich, 
ino,  9  N.  W.  146;  Pollard  v.  Photographic  Co.,  40  Ch.  Div.  345;  Corliss  v.  E. 
W.  Walker  Co.,  57  Fed.  434,  04  Fed.  280. 
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unknown.  For  the  same  reason^  no  action  lies  for  causing  fright 
or  nervous  terror,  unaccompanied  by  physical  harm.^*'  A  mere 
insult,  however  gross,  is  not  actionable.*** 

It  is  obvious  that,  even  with  respect  to  person,  property,  and 
reputation,  the  right  not  to  be  harmed  cannot  exist  to  its  fullest 
extent,  for,  as  every  member  of  the  community  has  the  same  right 
not  to  be  harmed,  the  rights  of  different  individuals  would  dash. 
For  example,  the  right  not  to  be  harmed  in  respect  to  one's  proi>- 
erty  includes  the  right  to  do  what  one  likes  upon  his  own  property ; 
but  this  right  would  very  often  conflict  with  the  right  of  another 
not  to  be  harmed  in  respect  to  his  property.  Each  one's  right  not 
to  be  harmed,  therefore,  must  be  limited  so  as  to  allow  of  the  equal 
exercise  by  others  of  their  rights.  It  follows  that  harm  may  some- 
times be  inflicted  without  violating  a  l^al  right,  for  all  harm  is 
not  prohibited.  In  other  words,  mere  damage  alone  does  not  con- 
stitute a  legal  wrong,  though  it  is  always  an  essential  element.'®^ 

It  is  objected  that  damage  is  not  always  an  essential  element  of 
a  legal  wrong,  because  many  wrongs  are  admitted  to  exist  for  which 
an  action  may  be  maintained  though  no  damage  has  resulted.  Thus, 
one  is  liable  for  trespass  if  he  merely  walks  across  another's  field, 
though  he  does  absolutely  no  damage;^®*  and  one  who  breaks  a 
contract  is  liable  in  damages,  though  the  breach  actually  results 

198  Atchison,  T.  &  S.  F.  R.  Ck).  v.  McGinnis,  40  Km.  100,  26  Pac.  4S8;  Terr^ 
Haute  &  I.  R.  Co.  v.  Brunker,  128  Ind.  542,  26  N.  E.  178:  Canning  v.  Inhab- 
itants of  WiUiamstown,  1  Cush.  451;  Ft.  Worth  &,  D.  C.  Ry.  Co.  ▼.  Burton 
(Tex.  App.)  15  S.  W.  197;  Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Trott.  86  Tex.  412,  25 
S.  W.  419;  Ewing  v.  Railway  Co.,  147  Pa.  St  40,  23  Ati.  840.  Cf.  Toakmn  w. 
Kioeger  (Tex.  Civ.  App.)  27  S.  W.  953. 

19 9  By  Code,  Va.  §  2897,  insulting  words  are  made  actionable. 

soo  isee  ante,  note  190.  Obstruction  of  light  and  air  by  a  structure  on  one's 
own  premises  is  not  a  tort.  Guest  v.  Reynolds,  68  111.  478;  Mahan  ▼.  Brown. 
13  Wend.  261. 

301  *'So  a  man  shaU  have  an  action  against  another  for  riding  over  his 
ground,  though  it  do  lilm  no  damage;  for  It  is  an  invasion  of  his  property, 
and  the  other  has  no  right  to  come  there."  Holt,  C.  J.,  in  Ashby  v.  White,  Ld. 
Raym.  938.  955.  *'There  is  no  doubt  that  a  right  of  action  accrues  whenever 
a  person  interferes  with  his  neighbor's  rights,  as,  for  example,  by  stepping  ou 
his  land;  •  •  •  and  this  though  no  actual  damage  may  result."  Erie,  C.  J.. 
in  Smith  V.  Thackerah,  L.  R.  1  C.  P.  5G4,  566.  See.  also,  Dixon  ▼.  Clow,  24 
Wend.  188;  McAneany  v.  Jewett,  10  Allen,  151;  Carter  v.  Wallace,  2  Tex.  20*1. 
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in  a  benefit  to  the  otber  party.*®*  It  is  equally  dear  that  in  many 
caseB  conduct  is  not  actionable,  i.  e.  wrongful  in  law,  unless  fol- 
lowed by  damage.  Thus,  negligence  is  not  actionable  unless  it 
results  in  damage.*®'  It  is  therefore  sometimes  said  that  there 
are  two  kinds  of  wrongs,  according  as  damage  is  or  is  not  an  es- 
KBtial  element,  and  two  kinds  of  rights  corresponding,  absolute 
rights  and  the  right  not  to  be  harmed.*®^  No  more  unsatisfactory 
distinction  could  be  devised.  The  true  solution  of  the  difficulty  lies 
ID  the  principle  of  presumption  of  damage.  ^In  some  cases,  from 
the  veiy  nature  of  the  case,  the  law  conclusively  presumes  damage; 
that  is,  the  plaintiff  is  not  put  to  the  trouble  of  proving  it.  In 
other  cases  the  law  does  not  presume  damage;  that  is,  the  plaintiff 
is  required  to  prove  its  existence.  This  being  so,  the  right,  as 
we  have  already  pointed  out,  is  in  all  cases  not  to  be  injured, — ^in 
my  person,  my  reputation,  or  my  property,  as  the  case  may  be."  '®' 

>o>  Hibbard  v.  W.  U.  TieL  Go.,  33  Wis.  558.  For  the  technical  breach  of  a 
bond,  thon^h  without  damage,  nominal  damages  may  be  recovered.  State  v. 
Relnbardt,  31  Mo.  95.  Though  a  trespass  result  in  benefit,  instead  of  damage, 
pbUntiffi  is  entitled  to  recover.  Jewett  v.  Whitney,  43  Me.  242;  Jones  y.  Han- 
noTtn,  55  Mo.  402;  Murphy  v.  Fond  du  Lac,  23  Wis.  363. 

tos  "Mere  negligent  driving  in  itself,  if  accompanied  by  no  injuiy  to  the  plain- 
tiff, was  not  actionable  at  all.  for  it  was  not  a  wrongful  act  at  all  till  a 
wrong  arose  oat  of  the  damage  which  it  caused.**  Brunsden  v.  Humphrey,  14 
Q.  B.  Div.  141,  150.  Depriving  land  of  lateral  support  is  not  actionable,  in  the 
absence  of  damage.  Smith  v.  Thackerah,  L.  R.  1  C.  P.  504.  One  who  fraudu- 
lently induces  the  revocation  of  a  will  is  not  liable  to  the  beneficiary,  because 
<iainage  cannot  be  shown  with  sufficient  certainty.  Hutchins  v.  Hutchins,  7 
Hill,  104. 

'^*  Mr.  Jaggard  says  in  the  original  edition,  at  p&Rt  80:    ''The  simple  truth 
w  tliat  sometimes  plaintiff  can  recover  when  he  has  not  shown  damage,  and 
Kometlmes  he  cannot.     On  the  one  hand,  mere  damage  may  not  constitute  a 
caose  of  action,  in  the  absence  of  violation  of  duty.     On  the  other  hand,  mere 
violation  of  duty  may  not  constitute  a  cause  of  action,  in  the  absence  of  dam- 
age.   There  may  be  no  such  thing  as  a  legal  wrong  without  damage,  but 
sometimes  there  cannot  be  a  legal  wrong  unless  there  has  l)een  damage.     In 
«>nie  cases  the  law  presumes  damage,  and  in  some  cases  damages  must  be 
Iiroved.     In  other  words,  there  are  two  kinds  of  rights,— one,  a  simple  right,  the 
intMngunent  of  which  is,  in  the  absence  of  exceptional  circumstances,  neces- 
larQy  actionable;  the  other  is  a  right  not  to  he  harmed,  the  violation  of  which 
is  actionable  only  when  harm  is  suffered.*' 

»••  Pig.  I\)rt8,  126. 
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Accurately  speaking,  there  is  no  such  thing  as  injuria  sine  damno,'** 
because  injuria  always  imports  damnum.^®^ 

Damnum  and  Injuria. 

There  has  been  much  confusion  of  thought  in  regard  to  the  tertns 
"damnum"  and  "injuria,"  which  may  be  avoided  by  careful  deiBni- 
tion  and  consistent  use  of  terms.  Thus,  it  is  said  that  no  action 
lies  for  damnum  absque  injuria,  and  this,  as  has  been  seen,  is  true: 
the  phrase  being  translated  "actual  damage  without  legal  wrong/' 
But  the  converse  of  this  proposition  is  also  stated, — that  no  action 
lies  for  injuria  sine  damno.  Translating  as  before,  we  have  the 
proposition  that  "no  action  lies  for  a  legal  wrong  without  actual 
damage,"  which  is  untrue.  To  deny  the  remedy  is  to  deny  the  right 
which  has  been  violated.  Again,  substituting  for  "legal  wrong^  Itj* 
equivalent,  we  have  the  proposition  that  "no  action  lies  for  the  vio- 
lation of  the  right  not  to  be  damaged  without  damage,"  which  is 
sheer  nonsense.  Damage,  actual  or  presumed,  is  therefore  an  es- 
sential element  in  every  legal  wrong;  but  the  mere  fact  that  con- 
duct results  in  damage  is  not  conclusive  that  such  conduct  is  wrong 
ful  in  law,  for,  as  has  been  seen,  the  law  does  not  forbid  all  dam- 
age. It  is  necessary,  therefore,  to  analyze  human  conduct  to  as- 
certain primarily  whether  there  is  any  liability  for  damage  result- 
ing therefrom  to  others,  and,  secondly,  to  determine  the  principle 
upon  which  in  some  cases  the  law  will  conclusively  presume  dam 
age,  and  in  others  require  it  to  be  proved. 

'%. 
22.  For  the  purpose  of  determining  'v^hat  conduct  is   ac- 
tionable, i.  e.  iTTrongful  in  lai?^,  conduct  may  be  di- 
vided into  three  classes: 

(a)  Authorized  conduct. 

(b)  Forbidden  conduct. 

(c)  Conduct  neither  authorized  nor  forbidden. 

Authorized  Conduct. 

For  the  benefit  of  society  at  large,  and  to  prevent  a  clash  between 
rights  of  individuals,  certain  conduct  is  expressly  authorized  by  law. 
Damage  necessarily  caused  by  such  authorized  conduct  will  not  sup- 
port an  action.    It  is  damnum  absque  injuria.    Its  infliction  is  not 

206  Salmond,  Jur.  169;  Innes,  Torts. 

ao7  Webb  v.  Portland  Manuf  g  C'o.,  3  Snmn.  ISO,  Fed.  Cas.  No.  17,322. 


§  22^  LEGAL   RIGHTS   AND  WRONGS.  55 

a  legal  wrong.***  Conduct  may  be  authorized  either  by  statute  or 
by  common  law.*®*  Fop  damage  resulting  from  the  proper  exercise 
of  statutory  authority  no  action  lies.*"  Thus,  annoyance  from 
noise,  smoke,  and  disturbances  necessarily  attending  the  operation 
of  a  railroad  under  its  franchise,  and  its  interference  with  property, 
is  danmum  absque  injuria;  **^  but,  if  the  road  be  operated  without 
aothority,  liability  attaches.*^*  So,  also,  where  a  local  nuisance  is 
authorized  by  statute,  its  maintenance  is  not  actionable."*  The 
common  law  authorizes  many  acts  which  harm  another.  Harm  nec- 
essarily caused  by  the  exercise  of  one's  ordinary  rights  will  not  sup- 

«••  See  post,  p.  80. 

!••  GoDdnet  may  be  authorized  as  to  a  particular  i)ei*8on  by  his  contract  or 
<oD8ent    Randall  v.  Hazelton,  12  AUen,  412.    See  post,  p.  116. 

210  Managers  v.  Hill,  L.  R.  6  App.  Gas.  193;  Gaslight  &  Goke  Go.  ▼.  Vestry  of 
St.  Mary  Abbott's,  15  Q.  B.  Div.  1,  5;  J.  S.  Keator  Lumber  Go.  v.  St  Groix 
Boom  Corp.,  72  Wis.  62,  38  N.  W.  520;  Hamilton  v.  Railroad  Go.,  119  U.  S.  280, 

7  8np.  Gt  206;  Sedalia  Gaslight  Go.  ▼.  Mercer,  48  Mo.  App.  644;  Beseman  v. 
Pennsylvauia  R.  Co.,  50  N.  J.  Law,  235,  20*  Atl.  169;  Durand  v.  Borough  of 
Ansonia,  57  Conn.  70,  17  Atl.  283;  Iron  Mountain  R.  Co.  v.  Bingham,  87  Tenn. 
522,  11  S.  W.  705;  BeU  v.  Norfolk  S.  R.  Co.,  101  N.  G.  21,  7  S.  E.  467;  Jones 
T.  St  Louis  R.  Go.,  84  Mo.  151;  Slatten  v.  Des  Moines  Valley  R.  Co.,  29  Iowa, 
14S,  154;  Richardson  ▼.  Vermont  Gent  R.  Co.,  25  Vt.  465;  KUis  y.  Iowa  City, 
29  Iowa.  229;  Hatch  y.  Vermont  Gent  R.  Co.,  25  Vt.  49;  Dodge  y.  Essex  Go., 
3  Mete.  (Mass.)  380.  Perhaps  the  best  illustration  of  the  absence  of  liabiUty 
for  damages  Incident  to  authorized  act  is  to  be  found  in  the  contrast  of  Ry- 
lands  ▼.  Fletcher,  L.  R.  3  H.  L.  330,  with  the  Zemindar  Case,  L.  R.  1  Indian 
.%pp.  3G4. 

til  Atchison  &  N.  R.  Go.  v.  Garslde,  10  Kan.  552;  GarroU  v.  Wisconsin  Gent 
R.  Co^  40  Minn.  168.  41  N.  W.  661;  Beideman  v.  Atlantic  Gity  R.  Go.  (N.  J. 
(IL)  19  AtL  731. 

til  Jones  y.  RaUway  Go.,  L.  R.  3  Q.  B.  733. 

«i»  Fertilizing  Go.  y.  Hyde  Park,  97  U.  S.  659;  Hinchman  y.  Patterson  Horse 
R.  Co^  86  Am.  Dec.  252;  Managers  of  the  Metropolitan  Asylum  Dist.  y.  EUll, 
6  App.  Gas.  193;  Truman  y.  RaUway  Go.,  29  Ch.  Dly.  89-108,  11  App.  Cas.  45; 
BIscoe  ▼.  RaUway,  L.  R.  16  Eq.  636;   GogsweU  t.  Railroad  Co.,  103  N.  Y.  10, 

8  N.  B.  537;  Edmondson  t.  Gity  of  Moberly,  98  Mo.  523,  11  S.  W.  990;  East- 
man T.  Amoskeag  Manufg  Go.,  82  Am.  Oec.  201;  Bancroft  y.  Gity  of  Gam- 
Mdge.  126  Mass.  438.  Where  a  bridge  constructed  in  accordance  with  legisla- 
thre  autliority  interferes  with  nayigatlon,  the  injury  to  prlyate  persons  is  dam- 
uum  absque  Injuria.  Hamilton  v.  Railroad  Co..  119  U.  S.  280,  7  Sup.  Ct.  206; 
Rhea  t.  RaUroad  Co.,  50  Fed.  20;  U.  S.  y.  North  Bloomfield  Gravel  Min.  Go., 
58  Fed.  627. 


56  OENKRAL  NATURE  OF  TORT8.  ((%.  t 

port  an  action.  For  example,  damage  consequent  npon  competition 
in  trade  is  not  actionable,  for  every  one  is  anthorified  to  engage  itt 
business;  *^*  nor  does  liability  attach  to  the  ordinary  use  of  oa^u 
property.*^'  Private  persons  are  sometimes  authorized  to  exercise 
disciplinary  powers.  Thus,  the  master  of  a  ship  is  not  liable  far 
force  used  in  maintaining  order  and  discipline,*^*  and  parents  •r 
persons  in  loco  parentis  may  enforce  discipline  by  moderate  chas- 
tisement or  detention.*"  "The  rights  of  necessity  are  a  part  of  the 
law.'*  *^'  There  is  no  liability  for  acts  or  omissions  as  to  which  a 
person  has  no  option.*^*     Thus,  when  a  highway  becomes  ob- 

2i«  Gloucester  Grammar  School  Case  (1410-11),  Y.  B.  11  Hen.  IV.  p.  47,  pL 
lit;  Mogul  S.  8.  Go.  v.  McGregor,  23  Q.  B.  Div.  508.  See,  also,  Chasemore  t. 
Uichards,  7  H.  L.  Gas.  349;  Ocean  Grove  v.  Asbury  Park,  40  N.  J.  Eq.  447,  3 
Atl.  1C8. 

21 B  A  blacksmith  may  operate  his  forge,  and  a  merchant  his  store,  without 
liability,  although  neighbors  thereby  suffer  annoyance.  Doellner  ▼.  Tynan,  38 
How.  Prac.  (N.  S.)  182;  Smith  ▼.  Ingersoli  DriU  Co.,  7  Misc.  Rep.  374,  27  N, 
Y.  Supp.  907,  collecting  cases;  McGuire  t.  Bloomingdale.  8  Misc.  Rep.  478,  20 
N.  Y.  Supp.  580. 

aie  The  Agincourt,  1  Hagg.  Adm.  271-274;  Bangs  v.  Little,  1  Ware,  506,  Fed. 
iJas.  No.  839;  U.  S.  v.  Alden,  1  Spr.  95»  Fed.  Cas.  No.  14,427;  Cushman  v. 
ilyan,  1  Story,  91,  Fed.  Cas.  No.  3,515;  Turner^s  Case,  1  Ware,  83,  Fed.  Gas. 
No.  14,248;  Wilson  ▼.  The  Mary,  GUp.  31,  Fed.  Gas.  No.  17,823;  Michaelson 
V.  Denison,  3  Day  (Conn.)  294;  Brown  v.  Howard,  14  Johns.  (N.  Y.)  119; 
Sampson  v.  Smith,  15  Mass.  365;  Flemming  v.  Ball,  1  Bay  (S.  G.)  3;  Biatbews 
y.  Terry,  10  Conn.  455;  State  t.  Board  of  Education,  63  Wis.  234,  23  N.  W. 
102;  Allen  v.  Hallet,  1  Abb.  Adm.  573;  Payne  t.  Allen,  1  Spr.  304,  Fed.  Gas. 
No.  10,855;  Schelter  ▼.  York,  Crabbe,  449,  Fed.  Cas.  No.  12,446;  Jay  ▼.  AUnj, 
1  Woodb.  &  M.  262,  Fed.  Gas.  No.  7,236;  Butler  t.  McLellan,  1  Ware,  219, 
Fed.  Cas.  No.  2,242;    Buddington  v.  Smith.  13  Conn.  334. 

217  Gooley,  Torts,  197;  Johnson  v.  State,  2  Humph.  283;  Wintertnim  r. 
Brooks,  2  Car.  &  K.  16. 

>is  Respublica  v.  Sparhawk,  1  Dall.  357--362;  Mouse's  Case,  12  Coke,  63; 
Burton  v.  McClellan,  3  111.  434;  American  Print  Works  v.  Lawrence,  23  N.  J. 
Law,  604. 

210  The  destruction  of  property  for  the  public  good  is  authorized  by  neces- 
sity. Case  of  Prerogative,  12  Coke,  13;  Maleverer  v.  Spinke,  Dyer,  36b;  Mc- 
Donald T.  City  of  Red  Wing,  13  Minn.  38  (Gil.  25);  Bowditch  ▼.  Boston, 
101  U.  S.  16;  Metallic  Compression  Casting  Co.  ▼.  Fitchburg  R.  Co.,  109  Mmmu 
277;  Hyde  Park  ▼.  Gay,  120  Mass.  590;  Surocco  v.  Geary,  3  Gal.  70;  Amer- 
ican Print  Works  ▼.  Lawrence,  23  N.  J.  Law,  590;  Beach  v.  Trudgain,  2 
Grat.  (Va)  219;  Hale  ▼.  Lawrence.  23  N.  J.  I^aw.  590.  And  see  Arundel  t.  Mc- 
Culloch,  10  Mass.  70;   Campbell  y.  Race,  7  Cush.  (Mass.)  408;   Mouse's  Case. 
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stracted  and  impassable,  a  traveler  is  authorized  to  go  on  adjoining 
lands  to  avoid  the  obstruction,  and  hence  he  is  not  liable  for  tnes- 
pmg^sso  r|i|^^  i^^  ijgQ  authorizes  one  to  repel  unlawful  or  dangerous 
fovce  by  force,  in  the  defense  of  person,  property,  or  possession, 
whenever  there  is  a  real  or  an  apparent  necessity,  honestly  believed 
to  be  real,  for  the  defense.  For  example,  where  one  acting  in  self- 
ddense  accidentally  shoots  an  innocent  bystander,  he  is  not  liable  if 
gaOtj  of  no  negligence.**^  In  all  these  cases,  the  act  being  ex- 
|H«BBly  declared  to  be  lawful,  the  harm  necessarily  resulting  is  dam- 
num absque  injuria,  or  ''damage  without  legal  wrong."  It  Is  the 
price  men  pay  for  the  benefits  of  society. 

JFbriidden  Qmdtccf. 

Por  reasons  essentially  of  public  policy,  to  prevent  breaches  of 
the  peace,  and  because  its  necessary  or  probable  effect  is  damage 
to  some  one,  the  law  absolutely  forbids  certain  conduct.  A  duty 
is  Imposed  on  all  members  of  the  community  to  refrain  from  such 
conduct,  and  the  correlative  right  to  have  them  refrain  arises  on 
the  part  of  those  for  whose  benefit  the  duty  is  created.  These  rights 
correspond  to  ''absolute  rights^  in  the  classification  of  those  writers 

12  Coke,  63;  Respublica  v.  Sparbawk,  1  DaU.  357;  Taylor  y.  Plymouth,  8 
Mete.  (Ha».)  462.  As  to  statutory  cbanges,  see  Flsber  v.  Boston,  104  MasH. 
H7.  '*Tbere  are  many  eases  in  which  indlyiduals  sustain  an  injury  for  whloli 
die  law  gires  no  action;  for  instance,  puUing  down  bouses,  or  raising  bulwarks 
for  the  presenratlon  of  the  kingdom  against  the  king's  enemies.  •  •  •  Tbi.s 
in  a  ease  to  which  the  maxim  applies,  *Salus  popuU  suprema  lex  est*  "  Butler. 
J.,  in  Governor,  etc.,  British  Cast  Plate  Manufacturers  v.  Meredith,  4  Term 
R.  794,  797.  See,  also,  12  Ck)ke,  12,  13;  Dyer,  60b;  Russell  v.  Mayor,  etc.. 
of  City  of  New  York,  2  Denio,  461.  And  see  the  opinion  of  Butler,  J.,  in  Tay- 
lor T.  Whitehead,  2  Doug.  745,  749.  Peril  to  human  life  may  constitute  such 
necesrity  as  will  excuse  what  would  otherwise  be  wrongdoing.  MetropoUtan 
Aaylmn  Dist  t.  Hill,  L.  R.  6  App.  Cas.  103-205;  Bckert  v.  Long  Island  R. 
tlo^  43  N.  Y.  502;  Pennsylvania  Co.  v.  Roney.  80  Ind.  453;  Clark  v.  Famous 
Stioe  &  Clothing  Co..  16  Mo.  App.  463. 

«•  Donahoe  t.  Wabash,  St  L.  &  P.  Ry.  Co.,  83  Mo.  560;  Bullard  v.  Harrison, 
4  Haule  &  S.  387-393;  Campbell  v.  Race,  7  Cush.  (Mass.)  408;  Burd.  Lead. 
Ca&  136.  As  to  ways  of  necessity,  see  Bish.  Noncont.  Law,  872;  Vossen  y. 
Dmntel.  116  Mo.  370,*22  S.  W.  734;  Camp  y.  Whitman  (N.  J.  Oh.)  26  AU.  917; 
Ijmkins  r.  TerwUliger,  22  Or.  97,  29  Pac.  268. 

tti  Morris  T.  Piatt,  32  Conn.  75;  Paxton  v.  Boyer,  67  111.  132;  Scott  y.  Shep- 
herd, 2  W.  B1.  892.  As  to  damage  caused  in  trying  to  ayoid  missile,  see  Vallo 
y.  United  States  Exp.  Co.,  147  Pa.  St.  404,  23  Atl.  594. 
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who  divide  rights  into  absolute  lights  and  rights  not  to  be  harmed.-** 
Prom  their  violation,  the  law  conclusively  presumes  that  some  dam- 
age has  resulted.^ ^*    In  this  class  of  cases  therefore,  it  is  sufficient 
to  simply  prove  the  conduct,  proof  of  damage  being  relevant  with 
respect  to  the  amount  of  compensation  recoverable,  but  not  with 
respect  to  the  existence  of  the  cause  of  action.     In  all  other  cases 
the  law  indulges  in  no  presumptionr,  but  leaves  the  party  complain- 
ing of  a  wrong  to  prove  it  by  showing  the  presence  of  both  its  es- 
sential elements, — the  conduct  itself  and  the  resulting  damage. 
Cases  of  defamation  alTord  a  good  illustration  of  the  principle  under 
discussion.     Damage  is  such  a  probable  consequence  of  certaiir 
slanderous  and  libelous  statements  that  the  law  absolutely  forbids 
them.     These  statements  are  said  to  be  actionable  per  se.     Proof 
of  their  utterance,  without  more,  is  sufficient  to  sustain  an  action, 

222  It  will  be  convenient  to  sometimes  use  the  term  "absolute  rights"  to  des- 
ignate the  rights  corresponding  to  forbidden  conduct.  There  is  no  objection  to 
the  term  if  It  is  understood  that  it  merely  stands  for  specialized  instances 
of  the  right  to  immunity  from  harm. 

228  '^Every  injury  Imports  a  damage,  though  it  does  not  cost  the  party  one 
farthing."  Lord  Holt,  In  Ashby  v.  White,  2  Ld.  Raym.  a'>5.  "I  can  very 
well  understand  that  no  action  lies  in  case  where  there  is  damnum  absque 
injuria;  that  is,  where  there  is  damage  done  without  any  wrong  or  viola tloa 
of  any  right  of  the  plaintiff.  But  I  am  not  able  to  understand  how  it  can  cor- 
rectly be  said  (in  a  legal  sense)  that  an  action  will  not  lie  even  in  a  case  of 
a  wrong  or  violation  of  a  right,  unless  it  is  followed  by  some  perceptible  dam- 
age which  can  be  established  as  a  matter  of  fact;  in  other  words,  that  injuria 
sine  damno  is  not  actionable.  On  the  contrary,  from  my  earliest  reading  I 
liave  considered  it  laid  up  among  the  very  elements  of  the  common  law  that 
wherever  there  is  a  wrong  there  is  a  remedy  to  redress  it,  and  that  every 
injury  imports  damage  in  the  nature  of  it;  and,  if  no  other  damage  is  estab- 
lished, the  party  Injured  is  entitled  to  a  verdict  for  nominal  damages.*'  Jiis- 
tlce  Story,  in  Webb  v.  Portland  Manuf'g  Co.,  3  Sumn.  189,  Fed.  Gas.  No.  17,- 
322,  and  Mechem,  Cas.  Dam.  3.  When  it  is  understood  that  the  right  vio- 
lated is  in  all  caHos  a  right  to  Immunity  from  harm,  it  will  readily  be  con- 
ceded that  "every  injury  Imports  damage  in  the  nature  of  it";  but  the  phrase 
does  not  tell  us  a  great  deal,  for  the  fact  remains  that  In  many  cases  damage 
must  be  proved  to  show  an  injury  (wrong).  The  learned  judge  evidently  re- 
ferred to  those  absolute  or  specialized  rights  which  are  correlative  to  a  prohi- 
bition. ''Actual,  perceptible  damage  Lb  not  indispensable  as  the  foundatioQ  of 
an  action;  it  is  sufBcient  to  show  the  violation  of  a  right.  In  which  case  the 
law  will  presume  damage;  injuria  sine  damno  Is  actionable."  Per  Park.  B.. 
n  Embrey  v.  Owen,  6  Exch.  353;   McLeod  v.  Boulton,  3  U.  C.  Q.  B.  84;  Wbip- 
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for  the  law  presumes  the  damage.^ ^*  Other  false  and  defamatory 
statements  may  cause  harm,  but  the  harm  is  not  such  a  probable 
or  necessary  consequence.  The  law  therefore  does  not  specifically 
forbid  such  statements,  and,  to  maintain  an  action  therefor,  both 
the  words  and  the  resulting  damage  must  be  proved.*^'  As- 
inralts,***  trespasses,  and  the  like  are  illustrations  of  forbidden  con- 
duct To  enumerate  every  case  in  which  damages  will  be  presumed 
•^ould  be  to  recapitulate  the  whole  corpus  juris."  **^ 

Same — Pvhlic  Wrorvgs, 

Where  a  public  duty  is  created, — that  is,  where  conduct  is  pro- 
hibited for  the  benefit  of  the  community  at  large, — an  indiyidual 
cannot  maintain  an  action  for  its  breach.     The  remedy  is  by  in- 

pie  V.  Cumberland  ManuTg  Co.,  2  Story,  001,  Fed.  Cas.  No.  17,516;  Bagby  v. 
IJUuTlB,  9  Ala.  173;  Paul  v.  Slason,  22  Yt  231;  Cory  t.  Sllcox,  6  Ind.  39;  Lit- 
tle T.  Stanback,  63  N.  C.  285.  For  violation  of  a  statute  forbidding  restaurant 
keepers  to  diacriminate  against  colored  people,  damages  may  be  recorered. 
Ferguson  v.  Gles,  82  Mich.  358,  46  N.  W.  718. 

324  Henkle  v.  Sohaub,  94  Mich.  542,  54  N.  W.  293;  Smith  v.  Son  Printing  & 
l*iib.  Ass'n,  5  C.  f.  A.  91,  35  Fed.  240;  Wynne  v.  Parsons,  57  Conn.  73,  17  Atl. 
362;  Newell,  Defam.  181.  To  accuse  one  in  print  of  lying  is  actionable  per 
ise^  Riley  v.  Lee,  88  Ky.  flOJ,  11  S.  W.  713;  Prosser  v.  Callls,  117  Ind.  105. 
19  N.  E.  735.  So  to  call  a  man  a  ''skunk/*  Massuere  y.  Dickens,  70  Wis.  83, 
:i5  N.  W.  349;  or  a  "swindler."  Janson  ▼.  Stuart,  1  Term.  R.  748;  Smith  t. 
Stewart.  41  Minn.  7.  42  N.  W.  595. 

22a  Ratcliffe  v.  Erans  [1892]  2  Q.  B.  524;  Daniel  v.  New  York  News  Pub. 
Co..  67  Hun,  649,  21  N.  Y.  Supp.  802;  Bradstreet  Co.  v.  Gill.  72  Tex.  119,  9  S. 
W.  753;  Brown  v.  Durham,  3  Tex.  Civ.  App.  244,  22  S.  W.  808;  Haney  Manuf  g 
«;o.  V.  Perkins.  78  Mich.  1,  43  N.  W.  1073.  Defamatory  words  that  harm  no 
one,  even  if  false,  are  not  actionable;  as  where  they  were  uttered  in  tlie  pres- 
ence of  the  slandered  person  only.  SbetfiU  y.  Van  Deusen,  13  Gray,  304;  or  in 
a  foreign  language,  which  was  not  understood.  Kiene  y.  Ruff,  1  Iowa,  482, 
Kurdick,  Lead.  Cas.  Torts,  215;  Warmouth  y.  Cramer,  3  Wend.  395;  Townsh. 
HIand.  &  L.  (4th  Bd.)  94;  1  Starkie,  Sland.  &  L.  361.  Defamatory  words 
Hpoken  by  a  lunatic,  whose  Insanity  was  obyious,  or  known  to  all  the  hearehs, 
are  not  actionable.  Dickinson  y.  Barber,  9  Mass.  224-227;  Bryant  y.  Jack- 
fMm,  6  Humph.  199;  Yeates  y.  Reed,  4  Blackf.  463.  So.  also,  of  words  spoken 
or  understood  as  a  jest.  Donoghue  y.  Hayes,  265.  See,  also,  Broderick  y. 
James,  3  Daly.  481;  Myers  y.  Dresden,  40  Iowa.  660;  Van  Rensselaer  y.  Dole, 
1  Johns.  Cas.  279;  Chase  y.  Whltlock,  3  Hill,  139;  SheffiU  y.  Van  Deusen,  13 
Uray,  304. 

22«  I.  De  S.  y.  W.  De  S.,  Lib.  Ass.  fol.  99,  pi.  60. 

327  sedg.  Dam.  I  98. 


60  aSMSBAL  MATUBK  OF  TOBTS.  (Ch.  1 

dictment  on  behalf  of  the  public.  The  law  giveB  no  private  reme^ 
for  anything  but  a  priyate  wrong.^'*  The  reason  is  one  of  public 
policy,  and  is  well  stated  by  Lord  Coke  in  r^ard  to  public  noi- 
sauces:  ***  *'A  man  shall  not  have  an  action  on  the  case  for  a  nid- 
sauce  done  in  the  highway,  for  it  is  a  common  nuisance,  and  then 
it  is  not  reasonable  that  a  particular  person  should  have  the  action, 
for,  by  the  same  reason  that  one  person  might  have  an  action  for 
it,  by  the  same  reason  every  one  might  have  an  action,  and  then 
he  would  be  punished  a  hundred  times  for  one  and  the  same  cause." 
Where,  however,  the  breach  of  a  public  duty  results  in  special  and 
peculiar  damage  to  an  individual,  he  may  maintain  an  action,  for 
nil  the  elements  of  an  actionable  wrong  are  present,  and  no  prin- 
ciple of  public  policy  prevents.***  It  devolves  upon  plaintiff  to 
bring  himself  within  the  exception.  He  must  allege  and  prove  that 
he  has  suffered  special  and  peculiar  damage.  The  law  will  not  pre- 
sume it.**^  The  right  to  maintain  the  action  does  not  depend  on 
the  number  injured,  but  upon  the  personal  character  of  the  injuiy.*** 
"If  many  persons  receive  a  private  injury  by  a  public  nuisance, 
every  one  shall  have  his  action."  ^*^ 

Gondtust  neither  AiUhorized  nor  Forbidden, 

Between  the  two  classes  of  conduct  expressly  authorized  by  law 
and  conduct  expressly  forbidden,  there  is  a  third  class,  comprising 

SS8  3  Bl.  CSomm.  219;  4  Bl.  Gomm.  167;   Broom,  Leg.  Max.  206. 

S20  WiUiams'  Case,  5  Coke,  72.    See,  also,  Iveson  v.  Moore,  1  Salk.  15. 

ISO  "Where  one  suffers  in  common  with  all  the  public,  although  from  Us 
proximity  to  the  obstructed  way,  or  otherwise,  from  his  more  frequent  occasion 
to  use  it,  he  may  sulCer  in  a  greater  degree  than  others,  still  he  cannot  hav« 
an  action,  because  it  would  cause  such  a  multiplicity  of  suits  as  to  be  itself 
an  intolerable  eril.  But  when  he  sustains  a  speofal  damage  differing  in  kind 
from  that  which  is  common  to  others,  as  where  he  falls  Into  a  ditch  unlaw- 
fully made  in  the  highway,  and  hurts  his  horse,  or  sustains  a  personal  injury, 
then  he  may  bring  his  action."  Proprietors  of  Quincy  Canal  v.  Newcomb,  7 
Mete.  (Mass.)  276. 

2«i  Wlnterbottom  v.  Derby,  L.  R.  2  Exch.  316. 

2  32  Cooley,  Torts,  102;  Uenly  v.  Mayor,  etc.,  of  Lyme,  5  Bing,  91,  3  Barn.  & 
Adol.  77;  Nicholl  ▼.  Allen,  1  Best  &  S.  936;  McKinnon  v.  Penson.  8  Exch. 
319;   King  v.  Richards,  8  Term  R.  634. 

2»»  Per  Holt,  C.  J.,  in  Ashby  v.  White,  Ld.  Raym.  938,  955.  See,  also,  Wll- 
Itams*  Case,  5  Coke,  73;  Co.  Litt.  56a;  Corley  v.  Lancaster,  81  Ky.  171.  See 
post,  p.  436. 
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tbe  great  mass  of  haman  actions,  in  which  the  conduct  la  neither 
exprewly  authorized  nor  forbidden,  and  in  which  liability  for  con- 
iequences  must  be  referred  directly  to  the  great  fundamental  right 
of  immunity  from  harm.  This  class  corresponds  to  the  second 
diyision  in  the  classification  of  rights  into  absolute  rights  and  rights 
not  to  be  harmed  In  it,  damage  is  never  presumed,  but  must  be 
proved,  or  the  violation  of  a  right  is  not  shown.  The  law,  how- 
ever, has  not  undertaken  the  impossible  task  of  insuring  against 
all  harm.  It  recognizes  the  fact  that  unfortunate  accidents  will 
occur,  for  which  no  one  is  to  blame,  and  wisely  and  justly,  in  most 
cases,  leaves  him  to  bear  the  loss  apon  whom  it  has  fallen.  The 
law,  however,  has  pursued  no  consistent  theory  of  liability.*'*  lia- 
bility is  recognized  in  three  classes  of  cases:  (1)  Where  the  conduct 
was  malicious;  (2)  where  the  conduct  was  negligent;  and  (S)  where 
it  was  done  at  peril.  In  the  first  two  classes,  liability  attaches  on 
the  theory  of  culpability.  In  the  third  class,  it  attaches  on  the 
theory  that  there  is  a  duty  to  insure  safety.  Each  class  will  be 
considered  briefly. 

Strnne — MdUciom  Gondfuct. 

It  is  a  legal  wrong  to  do  willful  harm  to  another  without  just 
cause  or  excuse.**"  If  there  exists  a  right  of  immunity  from  harm, 
it  is  clear  that  the  negative  duty  of  not  doing  willful  harm  must 
also  exist,  subject  to  necessary  exceptions.  Thus,  the  prosecution 
in  good  faith  of  a  groundless  action  is  not  a  legal  wrong  to  defend- 

••♦  Jaff.  Torts,  48.  O.  W.  Holmes,  Jr.,  In  7  Am.  Law  Rev.  662;  Holmes, 
Oom.  Law,  79;  Wabash,  St  L.  &  P.  Ry.  Ck>.  v.  Locke,  112  Ind.  404,  14  N. 
B.391. 

sss  Bowen,  L.  J.,  in  Mogul  Steamship  Co.  v.  McGregor,  L.  R.  23  Q.  B.  698, 

[1802]  App.  Caa  25,  citing  Bromage  v.  Prosser,  4  Barn.  &  C.  247;  Capital. 
etc.  Bank  v.  Henty,  L.  R.  7  App.  Caa.  74.  This  statement  avoids  the  common 
principles,  for  example,  as  in  1  Add.  c.  1,  §  9,  p.  3G  (40).  '*But  every  malicious 
act  wrongful  in  itself  in  the  eyes  of  the  law,  if  It  causes  hurt  or  damage  to 
another,  is  a  tort,  and  may  be  the  foundation  of  an  action."  An  act  wrongful 
in  itself  producing  damage  is  naturally  actionable.  Generally,  Jagg.  Torts, 
535;  Clerk  &  L.  Torts,  16;  Green  v.  Button,  2  Cromp.,  M.  &.  R.  707;  Cattle 
▼.  Stockton  Waterworks  Co.,  L.  R.  10  Q.  B.  43.  An  interesting  article  on  the 
right  to  BO  maliciously  exercise  one*s  legal  rights  as  to  cause  damage  to  oth- 
ers, and  the  remedy  therefor,  58  J.  P.  814. 
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ant,  though  he  is  put  to  large  expense;  *■•  but,  if  the  action  is  prose- 
cuted maliciously  and  without  probable  cause,  it  is  a  legal  wrong.^'^ 
Fraud,  deceit,  conspiracy,  strikes,  boycotts,  malicious  interference 
with  contract,  and  the  like,  are  examples,  of  conduct  wrongful  in 
law,  because  of  malice  and  resulting  damage.  If  either  is  absent, 
the  wrong  is  not  complete.* 

Same — Negligent  Conduct 

The  law  imposes  the  general  duty  of  exercising  due  care  to  ayeid 
harm.  Whenever  damage  results  from  a  failure  to  exercise  such 
care,  a  legal  wrong  is  committed.  Negligence  which  does  not  re- 
sult in  damage  is  not  wrongful  in  law.  **Mere  negligent  driving 
in  itself,  if  accompanied  by  no  injury  to  the  plaintiff,  was  not  ac- 
tionable at  all,  for  it  was  not  a  wrongful  act  at  all  till  a  wronjp 
arodie  out  of  the  damage  which  it  caused."  **• 

» 

Sarrie — Cimdicct  at  Peril. 

A3  has  been  seen,  damages  may  sometimes  be  recovered  where  the 
conduct  causing  the  harm  was  neither  negligent  nor  malicious.  The 
duty  to  avoid  harm  is  regarded  as  absolute.  Acts  complained  of  as 
nuisances  are  perhaps  the  best  illustration  of  acts  done  at  peril. 
Liability  is.  not  at  all  dependent  upon  either  care  or  motive.'"*    Ab- 


:  ,     I 


3se.;Woo4maii8le  v.  hogan,  2  N.  J.  Law,  86;  Muldoon  v.  Rickey,  103  Pa.  Sc. 
IIO;-  :Eberly  v.  Rupp,  90  Pa.  St.  250. 

2S7  In  an  action  for  malicious  prosecution,  malice  must  be  alleged  and  proves!. 
Saxon  V.  Castle,  6  Adol.  &  El.  652;  Page  v.  Wiple,  3  East,  314;  Vanduzor  v. 
Linderman,  10  Johns.  10(5.  Emerson  v.  Cochran,  111  Pa.  St  619,  4  Atl.  41IS. 
Malice  Is  n  distinct  issue.  Smith  v.  Maben,  42  Minn.  516,  44  N.  W.  792;  Coop- 
er, v.:  Hart,  147  Pa.  St.  594.  23  Atl.  833.  The  burden  of  provln*?  malice  is  oh 
the  plaintiff.  2  Greenl.  Ev.  $  449;  Barton  v.  Kavanaugh,  :I2  La.  Ann.  332; 
Mitchell  v.  Jenkins,  5  Barn.  &,  Adol.  588;  Whalley  v.  Pepper,' 7  Car.  &  P.  506; 
Walker  v. ,  Cruiksbank,  2  Hill,  297;  Melvin  v.  Chancy  (Tex.  Civ.  App.)  28  S^ 
W.  241:  Barber  v.  Scott  (Iowa)  60  N.  W.  497;  Welsh  v.  Cheek  (N.  C.)  20  S. 
E.  400;   Womack  v.  Fudikar,  47  La.  Ann.  33,  16  South.  (U5. 

♦  See  post,  c.  9,  p.  327. 

23  8  Bruusden  v.  Humphrey,  14  Q.  B.  Div.  141,  150. 

23»  Upjohn  V.  Board,  46  Mich.  542,  9  N.  W.  845;  Cairucross  v.  Village  of 
Pewaukee,  86  Wis.  181,  56  N.  W.  648;  Lamming  t.  Galusha,  135  N.  Y.  239, 
31  :^t.  E.  1024.  The  use  of  ordinary  skill  and  caution  in  the  construction  of 
work  ,(a8  draining  surface  water)  will  not  protect  from  liability,  If  there  has 
been  a  failure  to  provide  against  any  daiiinge  which  might  have  l)een  foreseen. 
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9oIate  liability  is  also  recognized  in  a  class  of  cases  of  wiiicli  Fletcher 
T.  Rylands  **•  is  a  type.  In  these  cases  liability  for  damage  is  de- 
pendent neither  upon  malice  nor  negligence,  but  upon  the  ownership, 
use,  custody,  or  control  of  some  dangerous  instrumentality.**^  Crit- 
ical modem  investigation  is  questioning  apd  denying  the  doctrine 
of  absolute  liability,  and  many  exceptions  .are  recognized  by  the 
courts.*** 

The  substance  of  the  foregoing  may  be  summed  up  as  follows:  All 
l^ial  rights  are  rights  not  to  be  harmed.  A  legal  wrong  is  commit- 
ted whenever  one  is  harmed  by  conduct  which  is  either  forbidden^ 
negligent,  malicious,  or  done  at  peril.  Bight  is  correlative  to  forbid- 
den conduct  are  merely  specialized  instances  of  the  right  not  to  be 
harmed,  and  may  be  called  simple  or  absolute  rights.  From  their 
violation  the  law  will  presume  damage,  and  consequently  it  need 
not  be  proved  in  order  to  show  a  legal  wrbng.  Where  the  conduct 
is  not  forbidden,  but  is  negligent,  malicious,  or  done  at  peril,  dam- 
age must  be  proved  in  order  to  show  a  legal  wrong;  for  the  only 
right  involved  is  the  fundamental  right  to  immunity  from  harm,  and, 
of  coarse,  a  violation  of  this  right  can  be  shown  only  by  showing 
harm.  Where  the  conduct  was  neither  forbidden,  negligent,  mal- 
icious, nor  done  at  peril,  but  damage  nevertheless  results,  it  is  simply 
an  unhappy  accident,  unless  it  was  expressly  authorized.    In  either 

Staton  V.  Norfolk  &  C.  R.  Co.,  Ill  N.  C:  278,  16  §.  B.  181.  Of.  Gulf,  C.  &  S.  F. 
Rj.  Co.  V.  Steele  (Tex.  Civ.  App.)  26  S.  W.  926.  Gpntrlbutory  negligence  ta 
ordinarily  no  defense  to  a  nuisance.  Philadelphia  &  B.  R.  Co.  v.  Smith,  12  C. 
0.  A.  3W,  04  Fed.  679.    Cf.  WlUIs  v.  City  of  P^rry  (Iowa)  60  N.  W.  727. 

>«•  L.  R.  1  Ezch.  265.     Cf,  Loeee  v.  Buchanan,  53,  N.  Y.  476. 

2«i  Things  dangerous  in  themselves  may  be  regarded  from  the  point  of  view 
of  nuisance,  negligence,  or  breach  of  duty  to  insure  safety,  Cumberland  Tele-r 
phone  &  Telegraph  Co.  v.  United  Electric  Ry.  Co.,  42  Fed.  273-281.  The 
opinion  of  Brown,  J.,  bi  this  case  is  eminently  clear  and  able.  Van  Norden 
V.  Robinson,  45  Hun,  567.     See,  also,  post,  p.  456. 

2*apig.  Torts,  c.  7;  Brown  v.  Kendall.  G  Cush..  292;  Harvey  v.  Dunlop, 
HIU  k  D.  193;  Kitro-Glycerhie  Case,  15  Wall.  524';  Lansing  v.  Stone,  37  Barb. 
U;  Center  v.  Finney,  17  Barb.  94;  Morris  v.  Platt,  32  Conn.  75;  Paxton  v. 
B<^er,  67  111.  132;  Dygert  v.  Bradley,  8  Wend.  470;  1  Hill,  Torts,  c.  5,  S  9; 
2  Greenl.  Ev.  85.  See,  also.  Holmes  v.  Mather,  L.  R.  10  Ezch.  261;  Stanley 
T.  PoweU  [1891]  Q.  B.  Dlv.  86. 
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case,  no  legal  wrong  is  committed.    The  loBS  is  damnnm  absque  in- 
juria. 

23.  The  wrongflilness  of  the  oondaot  oomplained  of  as  a 
cauae  of  action  in  tort  is  determined 

(a)  By  the  lex  looi,  and  not  by  the  lex  fori,  and  ordi- 

narily 

(b)  By  the  state  of  fieicts  existing  at  the  oommencement 

of  the  action. 

Le»  Loci  not  Lex  Fori. 

The  English  rule  as  to  the  act  itself  is  that,  where  torts  are  cam- 
matted  abroad,  recovery  can  be  had  hi  English  'courts  only  when  the 
act  is  a  tort  by  the  law  of  the  country  where  it  was  committed,*** 
and  also  by  the  English  law.*^*  In  other  words  the  act  must  be 
wrongful  by  both  lawa***  In  the  United  States  it  is  generally  rec- 
ognized that  damages  recoverable  m  tort  are  controlled  by  the  law 
of  the  place  where  the  injury  occurred,  and,  in  case  of  contract, 
whore  the  agreement  was  made.'**  Accordingly,  if  a  servant  be  in- 
jured by  the  negligence  of  the  master  in  Iowa,  he  can  sue  in  Minne- 
sota, and  his  ri^ts  of  action  are  determined  by  the  Iowa  laws,  indud* 
ing  the  statutory  law  as  to  damages  in  case  of  death  by  wrongful 
act**^    The  action  may  be  maintained  in  another  state  without  proof 

>«•  PhilUps  T.  Eyre,  L.  R.  6  Q.  B.  1;  The  M.  Moxham,  1  Prob.  !>!▼.  IST; 
Tbe  Halley,  U  R.  2  P.  G.  103. 

244  Ab  between  EngUsh  and  French  actions,  see  Peravian  Guano  Go.  t.  Bock- 
woldt  (1882)  23  Gh.  Dlv.  225.  As  between  England  and  HoUand  in  proceed- 
ings, see  The  Ghristiansborg  (1885)  10  Prob.  Dlv.  141.  As  between  BngUsh 
and  American  courts,  see  Hyman  t.  Helm  (18S3)  24  Gh.  Dlv.  531;  Mntrie  t. 
Binney  (1887)  35  Gh.  Dlv.  614. 

«4»  Pol.  Torts,  f  176;   Whitaker  v.  Forbes,  1  G.  P.  Div.  51. 

t*«  Northern  Pac.  R.  Co.  v.  Babcock,  154  U.  S.  100,  14  Sup.  Ct.  078;  Watson 
T.  Railroad  Co.,  91  Ga.  222,  18  S.  E.  306;  Helton  v.  Railway  Co.,  97  Ala.  275, 
12  South.  276;  Alabama  O.  S.  R.  Co.  v.  Carroll,  97  Ala.  126.  11  South.  803; 
Torrance  v.  Third  Nat.  Bank,  70  Hun,  44.  23  N.  Y.  Supp.  1073;  Alexander  ▼. 
Pennsylvania  Co.,  48  Ohio,  623,  30  N.  E.  69. 

247  Herrick  v.  Minneapolis  &  St.  L.  R  Co..  31  Minn.  11,  16  N.  W.  413; 
Northern  Pac.  R.  Co.  v.  Babcock,  154  U.  S.  190,  14  Sup.  Ct.  978.  The  law  Is 
determined,  not  by  the  place  where  death  occurred,  but  by  the  place  where 
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of  lex  loci;  the  action  on  tort  is  a  transitory  action.  A  canse  of  ac- 
tion founded  upon  a  fetatnte  of  one  state  conferring  the  right  to  re- 
eoTer  damages  for  an  injury  resulting  in  death  may  be  enforced  in 
a  court  of  the  United  States  sitting  in  another  state  if  it  is  not 
inconsistent  with  statutes  or  public  policy  of  the  state  in  which  the 
right  of  action  is  sought  to  be  enforced,*** 

Gofuse  of  Action  as  to  Time. 

^fErery  man  shall  recover  according  to  the  right  which  he  hath  at 
the  time  of  bringing  the  action."  It  was  accordingly  held  in  a  case 
of  trover  by  five,  one  of  whom  died  before  verdict,  and  the  others  of 
whom  obtained  a  verdict  for  the  plaintiff,  that  granting  judgment  for 
the  four  was  error.'**  So  far  as  regards  the  effect  of  death  of  parties, 
however,  upon  an  action  in  tort,  the  matter  is  now  largely  statu- 
tory."*  The  more  important  question  arises  in  connection  with  the 
definition  of  the  right;  that  is  to  say,  what  is  plaintiff's  cause  of  ac- 
tion. If  the  injury  is  a  direct  invasion  of  an  absolute  right,  then 
the  cause  of  action  is  complete  upon  defendant's  wrongful  conduct. 
Damages  follow  thereupon  immediately  as  a  necessary  conse- 
quence.*"^  Where,  however,  the  law  will  not  presume  damage,  and 
plaintiffs  cause  of  action  is  complete  only  when  damages  conforming 
to  legal  requirements  have  been  actually  suffered,  then  the  cause 
of  action  is  complete  upon  the  happening  of  such  damage.***  There 
is  no  inconsistency  between  this  proposition  and  the  further  one 
that  in  the  same  proceeding  a  plaintiff  can  recover  for  both  damages 
which  arose  prior  to  the  commencement  of  his  action  and  subsequent 
thereto.  New  damage  may  create  new  causes  of  action,***  but  dam- 
ages for  one  cause  of  action  are  indivisible.**^ 


Uie  injury  was  received.     De  Ham  v.  Mexican  Nat  Ry.  Co.,  86  Tex.  68,  23 
a  W.  381. 

548  Texas  &,  P.  R.  Ck).  v.  Ck>x,  145  U.  S.  583,  12  Sup.  Ct.  905. 

549  Wedgewood  v.  Baily,  T.  Raym.  463. 

250  "Death  by  W^rongful  Act,"  post,  p.  183  et  seq. 

s»i  MitcheU  v.  CoUiery  Co.,  10  Q.  B.  Div.  457,  52  Law  J.  Q.  B.  Div.  394. 

SBs  Bonomi  v.  Backhouse,  96  E.  C.  L.  653.  Mr.  Justice  Brewer  has  stated 
the  principle  with  great  clearness.  "Where  the  original  act  itself  is  no  inva- 
Stan  of  the  plaintUTs  rights,  then  there  is  no  cause  of  action  unless  such  act 


«»«  ••Damages,"  post,  p.  223.  «»*  "Damages,"  post,  p.  222. 
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24.  GENERAL  SUMMARY. 

Tart  Defined. 

Mr.  Pollock  has  summarized  much  of  the  substance  of  the  forgo- 
ing discussion  in  the  following  remarkable  (and  elaborate)  defini- 
tion of  a  tort: 

"A  tort  is  an  act  or  omission  (not  being  merely  the  breach  of  a 
duty  arising  out  of  a  personal  relation,  or  undertaken  by  contract) 
which  is  related  to  harm  suffered  by  a  determinate  person  in  the 
following  w^ays: 

"(a)  It  may  be  an  act  which,  without  lawful  justification  or  ex- 
cuse, is  intended  by  the  agent  to  cause  harm,  and  does  cause  the 
harm  complained  of  (malicicma  conduct). 

"(b)  It  may  be  an  act  in  itself  contrary  to  law,  or  an  omission  of 
specific  legal  duty  which  causes  harm  not  intended  by  the  person 
so  acting  or  omitting  {forbidden  conduct). 

"(c)  It  may  be  an  act  or  omission  causing  harm  which  the  person 
60  acting  or  omitting  did  not  intend  to  cause,  but  might  and  should, 
with  due  diligence,  have  foreseen  and  prevented  {n^egUgerU  oondw^). 

"(d)  It  may,  in  special  cases,  consist  merely  in  not  avoiding  or 
preventing  harm  which  the  party  was  bound,  absolutely  or  with 
limits,  to  avoid  or  prevent  (condxu)t  at  peril). 

"A  special  duty  of  this  kind  may  be  (1)  absolute;  (2)  limited  to  an- 
swering for  harm  wliicli  is  assignable  to  negligence/'  *'• 

Elements  Essential  to  Recovery  in  Tort, 

Recovery  can  be  had  in  tort,  it  would  seem,  only  when  the  fol- 
lowing elements  of  a  cause  of  action  are  shown: 

(a)  Parties. 

(1)  Plaintiff  not  disentitled  by  his  own  wrong  or  consent. 

(2)  Defendant   not   personally   irresponsible   when  per- 

sonal responsibility  is  essential,  and  not  within 
admitted  exceptions  or  exemptions. 

has  caused  damages;  and  the  right  of  action  dates  from  that  time.  On  the 
other  hand,  *  •  *  where  the  original  act  is  unlawful,  and  an  invasion  of 
the  plaintiff's  right,  the  cause  of  action  dates  from  that  act,  and  a  new  canse 
does  not  arise  from  new  damages  resulting  therefrom."  Kansas  Pac.  By. 
Co.  V.  Mlhlman,  17  Kan.  224. 
SB5  poL  Torts,  p.  10.    The  italics  are  (be  author's. 
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(b)  A  legal  duty  recognized  by  trial  court  as  owed  by  defendant 
to  plaintiff. 

(c)  A  yiolation  of  that  dnty  in  fact  by  defendant 

(d)  Damage  to  plaintiff  conforming  to  the  standard  of  the  law  as 
the  proximate  result,  except  when,  on  proof  of  mere  violation  of 
dnty,  the  law  infers  damages. 
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OHAPTEB  n. 

VARIATIONS  IN  NORMAL  RIGHT  TO  SUB. 

25.  Variations  Based  on  Privilege  of  Actor. 

26.  Public  Acts— Acts  of  State. 
27-28.  Gondnct  of  Legislators. 
29-31.  Conduct  of  Judicial  OfQcers. 
32-35.  Conduct  of  Executive  Officers. 

86.  Private  Acts. 

37.  Exercise  of  Statutory  Rights. 

38.  Exercise  of  Common  Law  Rights. 

39.  Variations  Based  on  Status. 

40.  Insane  Persons. 
41--13.  Infants. 

44.  Drunkards. 

45.  Convicts— Alien  Enemies. 

46.  Private  Corporations. 

47-48.  Municipal  and  Quasi  Municipal  Corporations. 

49.  Corporations,  Not  Municipal,  Engaged  in  Public  Work. 

50.  Variations  Based  on  Conduct  of  Plaintiif . 
51-52  Wrongdoing  by  Plaintiff. 

53.  Consent 


VARIATIONS  BASED  ON  PBIVILEGE  OF  ACTOA. 

26.  Under  this  head  will  be  considered 

(a)  Public  acts,  including 

(1)  Acts  of  state; 

(2)  Conduct  of  legislators; 

(3)  Conduct  of  judicial  and  quasi  Judicial  offtcers; 

(4)  Conduct  of  executive  officers. 

(b)  Private  acts,  authorized 

(1)  By  statute; 

(2)  By  common  law. 
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PUBLIC  ACTS— ACTS  OF  STATE. 

96.  The  state,  except  by  its  own  dearly-manifested  con- 
sent, is  not  liable  to  individuals  for  injuries  it  may 
oause.  -  This  exemption  applies  alike  to 

(a)  The  United  States  government, 

(b)  The  governments  of  the  various  states,  and 

(c)  To  foreign  sovereignties. 

Exemption  in  General. 

The  exempti(m  of  the  state  from  liability  for  all  torts  is  based 
upon  its  soTereign  character.  The  daties  the  state  performs  are 
all  public,  and  it  cannot  be  held  liable  for  any  imperfections  in  their 
performance.  Its  exemption  does  not  rest  on  the  ground  that  there 
are  no  means  provided  for  remedy  against  the  state,  but  that  there 
is  no  obligation  on  the  part  of  the  state  for  which  an  action  lies.^ 
**The  king  can  do  no  wrong."  *  **The  government,"  said  Mr.  Justice 
Story,  ''does  not  undertake  to  guaranty  to  any  person  the  fidelity  of 
the  officers  or  agents  whom  it  employs,  since  that  would  involve  it, 
in  all  its  operations,  in  endless  embarrassments,  difficulties,  and  loss- 
es, which  would  be  subversive  of  the  public  interest."  *  The  exemp- 
tion, however,  applies  only  to  suits  against  the  state.  So  far  as 
concerns  torts  committed  in  the  performance  of  ministerial  duties, 
and  generally  as  to  acts  injurious  to  the  persons  and  property  of 
others,*  it  is  no  defense  that  private  individuals  who  are  parties  de- 
fendant acted  as  officers  of  the  government;  nor  does  this  defeat 
jurisdiction.' 

1  Mordock  Parl(»-Giate  Co.  v.  Com.,  152  Mass.  28-31,  24  N.  E.  854. 

2  BL  Comm.  246,  4  Bl.  Comm.  38.  But  see  Buron  v.  Denman,  2  Exch.  167. 
Elaborate  diseusBion  and  dissenting  opinion  in  U.  S.  v.  Lee,  106  U.  S.  196, 
1  Sup.  Ct  240;   Langford  v.  U.  S.,  101  U.  S.  341. 

s  Beers  v.  State.  20  How.  527;  Gibbons  v.  U.  S.,  8  Wall.  269;  Galbes  v. 
Girard,  46  Fed.  500;  Dox  v.  Postmaster  General,  1  Pet.  318;  U.  S.  v.  Kirk- 
patrick,  9  Wheat  720;  Whiteside  v.  U.  S.,  93  U.  S.  247-251;  Hart  v.  U.  S.. 
95  U.  S.  316-318;   Moffat  v.  U.  S.,  112  U.  S.  24-31,  5  Sup.  Ct.  10. 

«Tha8,  trespass  may  lie  against  the  officers  of  the  United  States  army. 
MltcbeU  V.  Harmony,  13  How.  115;  Bates  v.  Clark,  95  U.  S.  204.  So  an 
ofllcer  of  the  United  States  is  liable  for  infringement  of  a  patent  used  un- 
der government  order.    Head  v.  Porter,  48  Fed.  481. 

•  Opinion  of  Mr.  Justice  Miller  in  Cunningham  v.  Macon  &  B.  R.  Co.,  109 


70  VARIATIONS  IN   RIGHT   TO  SUE.  (Ch.   2 

Consent  to  lAaJMLiiy. 

The  state  may,  however,  consent  to  be  Impleaded  in  court,  and  to 
be  held  liable  in  damages  for  tortious  conduct,  by  unqualified  ap- 
pearance in  a  judicial  proceeding  brought  against  it,  pr  by  legisla- 
tive act  or  resolution.*  Such  consent  is  limited  to  claims  and  classes 
of  claims  within  the  language  of  the  statute  manifesting  it  expressly, 
or  by  clear  implication.^  Thus,  merely  giving  a  court  jurisdiction 
of  all  charges  against  a  state,  whether  in  law  or  equity,  does  not  cre- 
ate an  obligation  to  pay  damages  resulting  from  torts  of  officers  or 
agents  in  the  performance  of  their  duties.*  The  consent  of  the 
state  may  be  withdrawn  without  impairing  the  obligation  of  a  con- 
tract* 

JExemption  of  the  United  States. 

The  courts  of  justice  of  the  United  States  "are  established,  not  only 
to  decide  upon  controverted  rights  of  the  citizens,  as  against  each 
other,  but  also  upon  rights  in  controversy  between  them  and  the 
government."  ^*  The  United  States  has  not,  however,  consented  to 
be  sued  generally  for  torts  committed  by  its  officers;  ^^  but  special 
acts  have  referred  certain  tort  cases  to  federal  courts  and  to  the 
court  of  claims.^  ^    Thus,  the  government  of  the  nation  may  be  held 

U.  S.  446,  3  Sup.  Ct  292,  G09,  as  to  the  three  classes  of  Judicial  proceedlnss 
which  affect  a  state,  but  do  not  constitute  a  suit  against  it.  As  to  what  is 
and  what  is  not  a  suit  against  the  state,  see  30  Am.  Law  Reg.  1,  S. 

•  Curran  v.  Arkansas,  15  How.  304,  308;  Hartman  v.  Greenhow,  102  U.  8. 
672;  Poindexter  v.  Greenhow,  114  U.  S.  270,  5  Sup.  Ct.  903,  962;  Coleman  v. 
State,  134  N.  Y.  564,  31  N.  B.  902;    State  v.  Torlnus,  26  Minn.  1,  49  N.  Vf,  259. 

T  Lewis  V.  State,  96  N.  Y.  71-74;  Sipple  v.  State,  99  N.  Y.  284.  1  N.  B.  892. 
and  3  N.  B.  657;  Hyatt  v.  State,  121  N.  Y.  665,  24  N.  B.  1093;  Locke  y.  State, 
140  N.  Y.  480,  35  N.  E.  1076;  Troy  &  G.  R.  Co.  v.  Com.,  127  Mass.  43,  46; 
Coulterville  &  Y.  Turnpike  Co.  t.  State,  104  Cal.  321,  37  Pac.  1035. 

•  Murdock  Parlor-Grate  Co.  y.  Com.,  152  Mass.  28,  33,  24  N.  E.  854;  Stone 
T.  State,  138  N.  Y.  124,  130,  33  N.  E.  733. 

•  Beers  y.  State,  20  How.  527;  RaUroad  Co.  v.  Alabama,  101  U.  S.  832; 
In  re  Ayers,  123  U.  S.  443-505,  8  Sup.  Ct.  164. 

10  U.  S.  V.  Lee,  106  U.  S.  196,  220,  1  Sup.  Ct.  240. 

11  Gibbons  v.  U.  S.,  8  WaU.  269;  HiU  v.  U.  S.,  149  U.  S.  593,  13  Sup.  Ct. 
1011;  German  Bank  of  Memphis  v.  U.  S.,  148  U.  S.  573,  13  Sup.  Ct.  702; 
Schlllinger  v.  U.  S.,  155  U.  S.  163, 15  Sup.  Ct  85. 

11  Act  Feb.  24,  1855,  c.  122  (10  Stat.  612);  Act  March  3,  1863,  c.  92  (12 
Stat  765);   Act  March  17,  1866,  c.  19  (14  Stat.  9). 


I   26)  PUBLia  ACTS — ACTS  OF  STATE.  71 

liable  in  trespass  for  damages  to  the  extent  of  the  value  of  occur 
pancy  of  land  by  it" 

JSaemption  of  the  Various  States. 

Under  the  original  constitution,  the  various  states  composing  the 
Union  could  be  brought  before  the  national  courts  by  citizens  of 
other  states.**  This  was  changed  by  the  eleventh  amendment  So 
that  at  the  present  time  no  state  can  be  sued  in  any  court,  without 
its  own  consent,  except  by  the  United  States,  a  sister  state,  or  a 
foreign  government."  Each  state  determines,  accordingly,  the  ex- 
tent to  which  it  may  be  sued  in  its  own  courts,**  and,  in  the  absence 
of  statutory  authority  extending  the  jurisdiction  of  courts  to  the 
detennination  of  claims  against  the  state,  an  appeal  to  the  legisla- 
ture is  the  only  remedy  of  the  citizen  against  it*^ 

JEaoemption  of  Foreign  Povyera. 

The  same  exemption  applies  to  foreign  powers.  ^'As  a  conse- 
quence of  the  absolute  independence  of  every  sovereign  authority, 
and  of  the  international  comity  which  induces  every  sovereign  state 
to  respect  the  independence  of  every  other  sovereign  state,  each  and 
every  one  declines  to  exercise,  by  means  of  any  of  its  courts,  any 
of  its  territorial  jurisdiction  over  the  person  of  any  sovereign  or 
ambassador  of  any  other  state,  or  over  the  public  property  of  any 

19  Jobnscm's  Case*  2  Gt  01.  391;  Pope  v.  U.  S.,  26  Gt.  CI.  11.  Et  vide 
RoettlDger  v.  U.  S.,  Id.  391.  As  to  Indian  depredation  claims:  Hyne  v.  U. 
S.,  27  Ct  CL  113;  MltcheU  v.  U.  S.,  Id.  316;  Falk  v.  U.  S.,  Id.  321.  Action 
by  a  state  against  the  United  States.  State  of  New  York  v.  U.  S.,  26  Gt. 
GL  467.  So  as  to  coUision  resulting  from  negligence  charged  in  the  manage- 
ment of  public  vessels.  Sampson  v.  U.  S.,  12  Gt.  Gl.  480;  Walton  v.  U.  S., 
24  0t  GL  872. 

14  Ghlsholm  y.  Georgia,  2  Dall.  419. 

15  Hans  y.  Louisiana,  134  U.  S.  1,  10  Sup  Gt.  501;  North  Garolina  v. 
Temple,  134  U.  S.  22,  10  Sup.  Gt  509;  Pennoyer  v.  McGonnaughy,  140  U.  S. 
1,  11  Sup.  Gt  699.  Bt  cf.  In  re  Tyler,  149  U.  S.  164,  13  Sup.  Gt.  785;  U.  S. 
T.  Texas,  143  U.  S.  621,  12  Sup.  Gt  48a  Virginia  v.  Tennessee^  148  U.  S.  503, 
IS  Sup.  Gt  728. 

!•  Treasurer  v.  Gleaiy,  8  Rich.  (S.  G.)  372;  Goleman  v.  State,  134  N.  Y. 
004,  31  N.  B.  902  (trespass  of  public  contractor,  consent  of  state);  Hosner 
T.  De  Young,  1  Tex.  764;  Williamsport  &  A.  R.  Go.  v.  Gom.,  33  Pa.  St.  288, 


IT  Stone  V.  State,  188  N.  Y.  124,  33  N.  E.  733;  Ghapman  v.  State,  104  Gal. 
flOO,  38  Pac.  457. 
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state  which  is  destined  to  its  public  use,  or  over  the  property  of  any 
ambassador,  though  such  sovereign,  ambassador,  or  property  be 
within  its  territory,  and  therefore,  but  for  the  common  agre^nent, 
subject  to  its  jurisdiction."  ^* 

SAME-^CONDUCT  OF  LEGISLATOBS. 

27.  Members  of  the  legrislature  are  exempt  trom,  liabili^ 

for  anjrthiiiK  said  or  done  by  them,  as  representa- 
tives, in  the  functions  of  their  ofAce,  whether  regu- 
lar or  irregular,  and  against  the  rule  of  the  legisla- 
tive bodies. 

28.  The  agents  or  servants  of  the  legislature,  however, 

may  be  held  personally  responsible  for  conduct 
pursuant  to  the  direction  of  the  legislature,  when 
such  authority  is  not  legal. 

Freedom  of  speech  and  action  is  commonly  derived  from  constitu- 
tional provisions,  or  bills  of  rights.  The  privilege  is  said  to  be  rather 
the  privilege  of  an  individual  member  than  of  the  house,  as  an  organ- 
ized body.  The  members  are  therefore  entitled  to  it,  even  as  against 
the  will  of  the  house.  It  is  immaterial  whether  or  not  the  conduct 
in  question  is  according  to  the  rules  of  the  house.  The  representa- 
tives are  not  liable  for  words  uttered  in  the  execution  of  their  of- 
ficial duties,  although  spoken  maliciously.  The  exemption  applies 
to  a  member  while  sitting  on  a  committee  in  a  lobby  or  in  a  conven- 
tion of  the  two  houses  out  of  the  representative  chamber.** 

While,  on  principles  peculiar  to  itself,  the  English  parliament  has 
power  to  punish  for  contempt,  the  house  of  representatives  of  the 
United  States  has  not.  Accordingly,  where  its  sergeant  at  arms, 
in  accordance  with  instructions  of  the  house,  imprisoned  the  plain- 
tiff for  contempt  as  a  witness,  the  order  of  the  house  afforded  the 

18  The  Parlement  Beige,  5  Prob.  Div.  214;  Duke  of  Brunswick  v.  ^ing 
•f  Hanover,  6  Beav.  1,  2  H.  L.  Cas.  1;  Manning  v.  State  of  Nicaragua,  l-^ 
How.  Prac.  (N.  Y.)  517;  U.  S.  v.  Trumbull,  48  Fed.  94;  Foreign  consuls: 
The  Marie,  49  Fed.  286;  Williams  v.  The  Welhaven,  55  Fed.  80. 

10  Coffin  V.  Coffin,  4  Mass.  1;  State  v.  Burnham,  0  N.  H.  34;  Perkins  v. 
MitcheU,  31  Barb.  461-408. 
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sergeant  at  arms  no  protection  in  an  action  by  the  plaintiff  for  false 
imprisonment.  The  members  of  congress,  however,  were  exempt 
from  liabilitv,  because  of  the  provision  of  the  constitution  that  for 
any  speech  or  debate  in  either  house  the  members  shall  not  be  qnes- 
tioned  in  any  other  place.** 

SAME^CONDUCT  OF  JUDICIAL  OI*FIGERS. 

28.  No  judge  can  be  held  personally  liable  to  any  one,  in 
a  civil  action,  for  conduct,  even  if  malicious  and 
corrupt,  occurring  in  the  exercise  of  jurisdiction 
clearly  conferred. 

SZCEPTION — The  exemption  does  not  apply  to  conduct 
occurring  in  the  performance  of  ministerial,  as  dis- 
tinguished from  judicial,  duty,  and  perhaps  not  to 
quasi  judicial  officers,  when  they  act  maliciously 
and  corruptly.  The  duty  is  ministerial  when  the 
law  governing  its  discharge  prescribes  and  defines 
the  time,  mode,  and  occasion  of  its  performance 
with  such  certainty  that  nothing  remains  for  judg- 
ment or  discretion. 

Conduct  within  Jurisdiction. 

The  exemption  of  judicial  officers  from  liability  in  tort  for  con- 
duct within  jurisdiction  clearly  conferred  is  well  illustrated  in 
Htewart  v.  Cooley.-^  Here  a  judge  was  charged  with  having  con- 
spired with  the  clerk  of  his  court,  willfully  and  maliciously,  to  cause 
the  plaintiff  to  be  charged  with,  and  arrested  and  imprisoned  for, 
the  crime  of  perjury.  The  judge  was  held  to  be  exempt  Even  if, 
in  the  exercise  of  such  judicial  functions,  the  judge  acts,  not  only 
wrongfully,  but  with  a  corrupt  motive,  he  is  not  civilly  liable.**  Thus, 

>•  Kilboum  v.  Thompson,  103  U.  S.  168,  oyerruling  and  rejecting  some  of 
the  reasoning  in  Anderson  v.  Dunn,  6  Wbeat.  204. 

SI  23  Minn.  347.  And  see  Fray  v.  Blackburn,  3  Best  &  S.  57G;  Kemp 
T.  Neville,  10  C-  B.  (N.  S.)  523;  Floyd  v.  Barker,  12  Ck)ke,  23-25;  Turpen 
T.  Booth,  56  Cal.  65,  68;  Weaver  v.  Devendorf,  8  Denio,  117,  120;  Held  v. 
Hood,  2  Nott  &  McC.  (S.  O.)  168;   Stone  v.  Graves,  8  Mo.  148. 

«2  irioil  V.  Lewis,  56  Ala.  190;   Kress  v.  State,  65  Ind.  106.     But  see  Knell 
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it  has  been  held  that  an  action  will  not  lie  against  a  justice  of  the 
peace  for  issuing  a  writ  in  favor  of  a  third  person  upon  a  false  claim 
against  the  plaintiff,  and  secreting  and  destroying  the  writ  after 
service  thereof,  and  refusing  to  enter  it,  or  to  allow  the  defend- 
ant therein  his  costs.^'  Quasi  judicial  public  officers,  as  township 
trustees,  arbitrators,  etc.,**  are  not  liable  in  damages  for  erroneous 
interpretation  or  application  of  the  law.='  If  they  act  fraudulently 
or  maliciously,  the  exemption  has  been  held  to  end.^*  Thus,  mem- 
bers of  a  school  board  may  be  held  liable  for  maliciously  dismissing 
a  teacher,  but  not  for  such  acts  as  the  expulsion  of  children  in  good 
faith.*^  An  attorney  for  a  party  to  an  action  referred  by  the  court 
is  liable  to  the  adverse  party  for  conspiracy  with  one  of  the  arbi- 

0 

trators  to  obtain  an  unjust  award  in  favor  of  his  client,  although 
the  arbitrator  is  not  liable.*" 

Judicial  Officers  de  Jure  or  de  Facto. 

To  entitle  a  person  to  claim  exemption  as  a  judicial  officer,  it  \a 
not  necessary  that  he  should  be  such  officer  de  jure.  It  is  sufficient 
if  he  be  de  facto.  The  exemption  applies,  when  the  act  is  within 
the  jurisdiction,  alike  to  the  highest  judges  in  the  land,*^  and  to 
the  most  veritable  Dogberry.^**    Members  of  the  naval  and  military 

V.  BrJgcoe,  49  Md.  414;  Hitch  v.  Lambright.  66  Ga.  228;  Garfield  ▼.  Douglass, 
22  lU.  100. 

ss  Raymond  v.  BoUes,  11  Cusb.  315;  Pratt  y.  Gardner,  2  Gush.  63;  Weaver 
V.  Devendorf,  3  Denio,  117. 

«*  Stevenson  y.  Wataon,  4  C.  P.  Dlv.  148;  Pappa  v.  Rose,  L.  R.  7  O.  P.  525; 
Jones  V.  Brown,  54  Iowa,  74,  6  N.  W.  140. 

2»  State  V.  Hastings,  37  Neb.  96,  55  N.  W.  774.  Of.  Ward  v.  Freeman,  2 
Ir.  Com.  Law,  460. 

26  Stewart  y.  Southard,  17  Ohio,  402. 

2T  Burton  v.  Fulton,  49  Pa.  St.  151;  Donahoe  y.  Richards.  38  Me.  379; 
Stewart  v.  Southard,  17  Ohio,  402;  Billings  v.  Lafferty.  31  111.  318;  Reed 
V.  Conway,  20  Mo.  22.  Judges  of  election  not  liable  for  honest  mistakes. 
Bevard  v.  Hoffman,  18  Md.  479.     Cf.  Ward  v.  Freeman,  2  Ir.  Com.  Law,  460. 

28  Hoosac  Tunnel  Co.  y.  O'Brien,  137  Mass.  424.  Nor  a  coroner:  Thomas 
y.  Churton,  2  Best  &  S.  475. 

2»  Bradley  v.  Fisher,  13  Wall.  335;  Dicas  v.  Lord  Brougham,  6  Car.  &  P. 
249;  Fray  y.  Blacltbum,  3  Best  &  S.  576;  Lange  y.  Benedict,  73  N.  Y.  12; 
Londegan  y.  Hammer,  30  Iowa,  508;  Booth  y.  Kurrus,  55  N.  J.  Law,  370,  26 
Atl.  1013;   Banister  v.  Walceman,  64  Vt.  203,  23  Atl.  585  (collecting  cases). 

••White  V.  Morse,  139  Mass.  162,  29  N.  E.  539;   In  re  Cooper,  32  Vt.  25Jl; 
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court-martials  are  not  liable  for  their  conduct  while  acting  in  such 
capacity.**  It  appears  that  coroners  •*  and  mayors  of  cities  '*  are 
judges,  in  this  sense.  The  exemption  extends  to  grand  and  petit 
jurors  in  discharge  of  their  duties,*^  and  generally  to  all  officers 
exercising  judicial  functions.*^ 

Reason. 

The  reason  for  exemption  has  been  very  clearly  stated  by  Mr. 
Justice  Brewer:  ••  **Nothing  is  more  important,  in  any  country, 
than  an  independent  judiciary;  and  nowhere  is  it  more  important, 
so  absolutely  essential,  as  under  a  popular  government.  No  man 
can  be  a  good  judge  who  does  not  feel  i)erfectly  free  to  follow  the 
dictates  of  his  own  judgment,  wheresoever  it  may  lead  him,  and,  in 
a  country  where  popular  clamor  is  apt  to  sway  the  multitude,  noth- 
ing is  more  important  than  that  the  judges  should  be  kept  as  inde- 
pendent as  possible;  and  it  is  the  universal  experience,  and  the 
fldngle  voice  of  the  law  books,  that  one  thing  essential  to  their  inde- 
pendence is  that  they  should  not  be  exposed  to  a  private  action  for 
damages  for  anything  they  may  do  as  judges." 

Weaver  v.  Devendorf,  3  Denio,  117  (collecting  cases);  Marks  v.  Sullivan,  9 
Utah,  12,  33  Pac.  224.  Judge  municipal  court:  Rudd  v.  Darling,  64  Vt  456, 
25  Atl.  470.     Dty  i^corder:     Bronner  v.  Downs,  63  Hun,  626,  17  N.  Y.  Supp. 


31  Dawldns  v.  Lord  Rokeby,  L.  R.  7  H.  L.  744;  Dawkins  v.  Prince  Ed- 
ward of  Saze-Weimar,  1  Q.  B.  Div.  400. 

•s  Oamett  v.  Ferrand,  6  Bam.  &  C.  610. 

ts  Bontte  v.  Emmer,  43  La.  Ann.  080,  0  South.  021;  State  v.  Wolever,  127 
IndL  306,  318,  26  N.  B.  762. 

S4  Hunter  v.  Mathis,  40  Ind.  356;  Turpen  v.  Booth,  56  Cal.  65. 

»»  Weaver  v.  Devendorf,  3  Denlo,  117;  Van  Steenbergh  v.  Bigelow,  3  Wend. 
42;  Jones  v.  Brown,  54  Iowa,  74,  6  N.  W.  140;  Freeman  v.  Cornwall,  10  Johns. 
470;  Edwards  v.  Ferguson,  73  Mo.  686;  Billings  v.  Lafferty,  31  111.  318;  Dona- 
hoe  V.  Richards,  38  Me.  370;  Shoemaker  v.  Nesbit,  2  Rawle  (Pa.)  201;  Wall 
▼.  Trumbull,  16  Mich.  228;  Wasson  v.  Mitchell,  18  Iowa,  153;  Pike  v.  Me- 
goon,  44  Mo.  401;  Walker  v.  HaUoek,  32  Ind.  230;  Downing  v.  McFadden, 
18  Pa.  St  334;  Johnston  v.  District  of  Columbia,  118  U.  S.  10,  6  Sup.  Ct.  023. 

If  Cooke  V.  Bangs,  31  Fed.  640,  641.  See,  also,  Bradley  v.  Fisher,  13  Wall. 
335-847. 
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30.  No  Judge  of  the  courts  of  record,  having  supreme  or 
general  jurisdiction,  can  be  held  liable,  even  for 
corrupt  and  malicious  conduct,  with  respect  to 
matters  which  are  in  excess  of,  but  not  in  the 
complete  absence  of,  jurisdiction.  Under  such  cir- 
cumstances, however,  a  judge  of  an  inferior  court, 
not  of  record,  has  been  held  personally  liable. 

A  leading  case  illustrative  of  this  principle  is  Bradley  v.  Fisher.*' 
In  that  trial,  daring  a  recess,  Bradley,  one  of  the  attorneys,  insulted 
Fisher,  the  presiding  judge,  and  threatened  him  with  chastisement. 
Thereupon,  the  judge  entered  an  order  striking  Bradley's  name  from 
the  roll  of  attorneys  practicing  in  the  court.  In  the  subsequent 
proceeding  brought  to  test  the  validity  of  this  act  of  the  judge,  the 
court  held  that  while,  before  a  lawyer  should  be  disbarred,  be  was 
entitled  to  notice,  still  judges  of  courts  of  record,  of  supreme  or 
general  jurisdiction,  are  not  liable  to  civil  action  for  their  judicial 
acts,  even  when  such  acts  are  in  excess  of  their  jurisdiction,  and  are 
alleged  to  have  been  done  fraudulently  and  corruptly.  The  judge 
was  accordingly  held  not  to  be  liable. 

As  to  courts  of  inferior  jurisdiction,  not  only  must  the  jurisdiction 
be  made  to  appear,^®  but  it  has  been  held  that  they  are  liable  for 
acting  maliciously  and  fraudulently  in  matters  in  excess  of  th^ir 
jurisdiction.'*  The  tendency  of  the  courts  is  to  extend  to  judges 
of  inferior  courts  the  same  immunity  from  liability  to  a  civil  action 
as  is  given  to  judges  of  courts  of  record;  and  this  is  specially  true 
where  the  error  of  the  judge  is  in  determining  whether  or  not  his 
authority  extends  over  the  matter  at  issue.*^ 

«T  13  WaU.  335,  357;    State  v.  Wolover,  127  Ind.  300.  26  N.  E.  762;   Fickett 
V.  WaUace,  57  Cal.  555;  Ackerloy  v.  Tarklnson,  3  Maule  &  S.  411.    Compare 
Thompson  v.  Whipple,  54  Ark.  203,  15  S.  W.  604. 

88  Wickes  V.  Clutterbuck,  2  Bing.  483;  Hill  v.  Pride,  4  Call.  107;  Newman 
V.  Earl  of  Hardwlcke,  8  Adol.  &  E.  123. 

38  Rutherford  v.  Holmes,  66  N.  Y.  368;  Stearns  v.  Miller,  25  Vt.  20;  Vaughn 
V.  Congdon,  56  Vt.  111.  But  note  dissension  in  opinions:  -De  Courcey  v. 
Cox,  94  Cal.  665,  30  Tac.  95;  Tmesdell  v.  Combs,  a3  Ohio  St.  186;  Bigelow  v. 
Stearns,  19  Johns.  38;    riix^r  v.  Tearson,  2  Gray  (Mass.)  120. 

*o  Alloc  V.  Reece,  39  Fed.  341;  Cooke  v.  Bangs,  supra;  Grove  v.  Van  Duyn, 
44  N.  J.  Law,  654,  658-660;  Dusy  v.  Helm,  59  Cal.  188;  Rains  v.  Simpson,  50 
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31.  Where  there  is  clearly  no  JurlBdlction  over  the  snb- 
Ject-matter,  any  authority  exerdaed  ie  aaurped, 
and  for  its  exercise,  when  the  want  of  jurisdiction 
is  known  to  the  Judge,  no  excuse  is  permissible. 

Where  there  is  a  want  of  jorisdiction  over  the  persons,  or  over 
the  subject-matter  of  the  cause  of  action,  it  is  the  same  as  if  there 
were  no  court, — coram  non  judice.*^  Thus,  if  a  justice  of  the  peace 
were  to  arrest  for  murder,  or  a  probate  judge  for  a  civil  offense, 
there  would  be  such  an  absence — ^as  distinguished  from  mere  excess 
— of  jurisdiction  as  would  attach  liability.** 

Exemption  as  to  JHzniaterial  Acta. 

The  exemption  from  liability  of  judges  applies  only  to  acts  which 
are  judicial,  hence  discretionary  in  their  nature.  Where,  however, 
the  act  is  ministerial,  and,  in  its  performance,  does  not  involve  the 
exercise  of  judgment,  judges  are  liable  for  their  wrongful,  malicious, 
or  corrupt  acts,  as  are  individuals.  Mere  neglect  of  persons  having 
judicial  functions  to  perform  also  ministerial  acts,  where  required^ 
attaches  liability.** 

An  act  is  ministerial  when  it  is  performed  in  a  prescribed  manner, 
in  obedience  to  the  law,  without  regard  to,  or  the  exercise  of,  the 
judgment  of  the  individual  as  to  the  propriety  of  the  acts  done.** 
Thus,  if  a  justice,  in  making  up  his  dod^et,  fraudulently  and  mali- 

TOL  496,  501:  McGaU  v.  Ck>hai,  16  S.  0.  445;  Henke  v.  McGord.  55  Iowa, 
378,  7  N.  W.  623;  Burnbam  v.  Stevens,  33  N.  H.  247;  Downer  v.  Lent,  6 
GaL  94;  Jordan  v.  Hanson,  49  N.  H.  190;  Clark  v.  Holdridge.  58  Barb.  61; 
Bocock  V.  Ck)cbran,  32  Hun,  521;  Clark  v.  Spicer,  6  Kan.  440.  See  15  Am. 
Law  Rev.  441;  Lange  v.  Benedict,  29  Am.  Rep.  80;  Austin  v.  Vrooman,  128 
N.  Y.  229,  28  N.  B.  477. 

«i  Marahalsea  Case,  10  Coke,  68b,  approved  in  Taylor  v.  Clemson,  2 
Adol.  &  E.  (N.  S.)  97a  See  MitcbeU  v.  Foster.  12  Adol.  &,  B.  472;  Houlden 
V.  Smltb,  14  AdoL  &  B.  (N.  S.)  841;  Piper  v.  Pearson,  2  Qray,  120:  Van 
Slyke  V.  Insurance  Co.,  39  Wis.  394. 

«s  Dicta  in  Grumon  v.  Raymond,  1  Conn.  40.  And  see  Austin  v.  Vrooman, 
128  N.  Y.  229,  28  N.  E.  477;  Calder  v.  Hfilket,  3  Moore,  P.  C.  28;  Patzack 
T.  Von  Gericbten,  10  Mo.  App.  424. 

48  Ferguson  v.  Earl  of  Kinnoull,  9  Clark  &  F.  251;  Noxon  v.  Hill,  2  Allen 
(Mass.)  215;  Jones  v.  Werden,  12  Cusb.  (Mass.)  133;  Way  v.  Townsend,  4 
Allen  (Mass.)  li4;   Heriot's  Hospital  v.  Ross,  12  Clark  &  F.  506,  518. 

««  Pennington  v.  Streigbt,  54  Ind.  376;   G  rider  v.  Tally,  77  Abi.  422. 
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ciouBly  fails  to  mention  an  appeal,  his  failare  is  not  a  mistake  of 
judgment,  and  he  is  personally  liable. ^'^ 

SAME— CONDUCT  OF  EXECUTIVE  OFFICERS. 

32.  Private  individuals  cannot  recover  damages  resulting: 

from  conduct  violating  a  duty  owed  solely  to  the 
public  and  imposed  by  the  state  on  its  executive 
officers,  instrumentalities,  or  agents.  Such  dam- 
ages are  the  results  of  a  purely  public  wrong,  and 
therefore  are  not  subject  to  private  action. 

33.  Damages  .may,  however,  be  recovered  against  execu- 

tive public  officers 

(a)  For  conduct  in  the  course  of  performance  of  public 

duties,  provided 

(1)  Such  conduct  violates  a  duty  to  an  individual, 

in  the  performance  of  which  he  has  a  partic- 
ular interest,  even  though  that  duty  be  also 
owed  to  the  public;  and 

(2)  The  complainant  suffers  some  special  individual 

wrong,  as  distinguished  from  the  wrong  done 
the  community  generally. 

(b)  For  unauthorized  conduct  in  the  course  of  perform- 

ance of  official  duty. 

Violation  of  Purely  Public  Duties. 

In  so  far  as  a  public  officer  or  institution  executes  the  authority 
or  performs  the  functions  of  the  government,  the  exemption  of  the 
state  for  wrong  applies  to  him.  Under  ''municipal  corporations,"  *•  it 
will  be  seen  that,  when  a  citj'  exercises  governmental  functions,  it  is 
not  liable  for  torts;  when  it  exercises  private  functions,  it  is.  Many 
governmental  agencies  share  even  a  more  absolute  exemption.  Thus, 
an  action  will  not  lie  against  a  state  house  of  refuge  for  an  assault 

*5  Home  V.  Pudll,  88  Iowa,  533.  55  N.  W.  485;  Brooks  v.  St  John,  25  Hun, 
540;  Peters  ▼.  Land,  5  Blackf.  (Ind.)  12;  Tompkins  v.  Sands,  8  Wend.  (N. 
Y.)  462;  Place  v.  Taylor,  22  Ohio  St.  317;  Rochester  Whlte-tead  Co.  v.  City 
of  Rochester,  3  N.  Y.  463. 

«•  See  post,  p.  105. 
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on  an  inmate  by  one  of  its  officers.*^  A  purely  charitable  corpora- 
tion established  by  the  state  is  not  liable  for  the  negligent  or  mali- 
cious acts  of  its  sonants.**  Similarly,  persons  directed  by  law  to 
f'Stablish  a  penitentiary  are  not  liable  to  one  injured  while  working 
thereon.**  And,  generally,  boards  of  trustees,  and  their  individual 
luemberS)  exercising  governmental  functions,  are  agents  of  the  state, 
and  exempt  from  liability  in  their  performance  of  public  duties.*® 
Thus,  the  trustees  of  the  Brooklyn  Bridge  are  not  liable  for  error  in 
judgment,  in  not  providing  a  sufficient  police  force  on  the  bridge.'^ 
The  same  exemption  applies  to  school  i)oards  "^  and  school  direct- 
ors.*' 

Same — The  Exemption  Applies  GeneraUy  to  Persons  Engaged  in  Jvdi- 

ciaL  Proceedings. 

The  exemption  from  liability  for  torts  extends  to  all  persons  con- 
nected as  essential  parts  of  judicial  proceedings,  as  well  as  to  judges. 
The  purpose  of  the  law,  to  promote  justice  by  removing  the  restraint 
on  the  freedom  of  human  action  which  would  be  imposed  by  fear 
of  civil  responsibility  for  conduct  connected  with  judicial  proceed- 
ings, would  not  be  fulfilled  if  the  exemption  from  such  liability  were 
confined  to  judges  only.  On  the  contrary,  it  extends  to  the  officers 
of  the  court,  the  parties  to  the  proceeding,  and  the  witnesses  who 
testify  therein,  and  even  to  the  persons  who  published  a  fair  report 
thereof.** 

*T  Perry  t.  House  of  Refuge,  63  Md.  20. 

AaWllllamBon  t.  Louisville  Industrial  School  of  Reform,  95  Ky.  251,  24 
8.  W.  1065.  And  see  Famham  v.  Pierce,  141  Mass.  203,  6  N.  E.  830.  A  col- 
lection of  cases  wUl  be  found  in  Boyd  v.  Insurance  Patrol,  113  Pa.  St  260- 
276.  6  Ati.  536. 

49  Alamango  v.  Supervisors,  25  Hun,  551.  Bui  see  Breen  v.  Field,  157 
Maas.  277,  31  N.  E.  1075. 

»•  Hall  V.  Smitb,  2  Bing.  156;  Chamberlain  v.  Clayton,  56  Iowa,  331,  9 
N.  W.  237;  Walsh  v.  Trustees,  96  N.  Y.  427;  Jordon  v.  Hayne.  36  Iowa,  9, 
15;   Nugent  ▼.  Levee  Com'rs,  58  Miss.  197. 

•1  Walsh  V.  Tnistees,  96  N.  Y.  427.  And  see  Walsh  v.  Mayor,  etc.,  107  N. 
Y.  220,  13  N.  E.  911. 

ss  Post,  p.  105,  ''Municipal  Corporations";  Donovan  v.  McAlpin,  83  N.  Y. 


»3  Boardman  v.  Hayne,  29  Iowa,  339;   Smith  v.  District  Township  of  Knox, 
42  Iowa,  522. 
sBjetom  &  Knight's  Case,  1  Leon.  107;   Dawling  v.   Wenman,  2  Show. 
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ViciaUon  of  Private  I^uties. 

In  order  that  a  person  may  recover  damages,  he  must  show,  not 
only  negligence  in  the  performance  of  a  public  duty,  but  he  must  also 
show  a  breach  of  particular  duty  owing  to  him.  Therefore,  where  tlie 
duty  is  entirely  to  the  public  at  large,  and  not  to  any  specific  in- 
dividual, he  cannot  recover. '^^  The  duty  may,  however,  be  both  to 
the  public  and  to  the  individual.  In  such  cases  he  can  recover  alike 
for  the  nonfeasance,  misfeasance,  or  malfeasance  of  the  public  of- 
ficer." 

Special  Injury. 

The  party  complaining  must  show  special  injury  peculiar  to  him- 
self. I  "consider  the  point  beyond  all  dispute,"  said  Spencer,  C.  J., 
"that,  for  a  misbehavior  of  an  officer  in  his  office,  *  *  *  no  one 
can  maintain  an  action  against  him,  unless  he  can  show  a  special 
and  particular  damage  to  himself."  °^  He  therefore  held  that  do 
action  lay  against  the  managers  of  a  public  lottery,  at  the  suit  of  a 
dealer  in  lottery  tickets  who  had  purchased  a  large  number  of 
tickets  to  be  sold  at  a  profit  on  the  ground  that,  by  the  negligence 
and  improper  conduct  of  the  defendants,  public  confidence  was  de- 
stroyed, and  the  plaintiff  was  unable  to  sell  his  tickets.*^ 

446;  Damport  v.  Sympson,  Gro.  Eliz.  520,  Owen,  158;  Eyres  v.  Sedgewlcke, 
Cro.  Jac.  601,  2  Rolle,  197;  Wlmberly  y.  Thomps<Hi,  Noy,  6;  Harding  v. 
Bodman,  Hut.  11;  Taylor  v.  BidweU,  65  Gal.  489,  4  Pac.  491;  Bostwick  ▼. 
Lewis,  2  Day  (Ck)nn.)  447;  Groye  y.  Brajdenburg,  7  Blackf.  (Ind.)  239;  Dun- 
lap  y.  Glidden,  31  Me.  435;  Seyerance  y.  Judkins,  73  Me.  376-379;  Garing  v. 
Fraser,  76  Me.  37;  Phelps  y.  Stearns,  4  Gray  (Mass.)  105;  Gurtis  y.  Fair- 
banks, 16  N.  H.  542;  Smith  y.  Lewis,  3  Johns.  (N.  Y.)  157;  Gunnlngham  y. 
Brown,  18  Vt.  123;  BeU  y.  Senneff,  83  lU.  122.  One  who  suborns  witnesses  to 
swear  falsely  to  defamatory  statements  Is  liable  therefor.  Rice  y.  GooUdge« 
121  Mass.  393. 

8«  Whart.  Neg.  §  284;  Shear.  &  R.  Neg.  %%  167-177;  Kahl  y.  Loye.  37  N.  J. 
Law,  5;   HaU  y.  Smith,  2  Blng.  156. 

ft7  Rowning  y.  Goodchild,  2  W.  Bl.  906;  Amy  y.  Supenrlsors,  11  Wall.  136; 
Lane  y.  Cotton,  1  Salk.  17;  Kendall  y.  U.  S..  12  Pet.  524;  Reed  y.  Gonway. 
^  Mo.  22;  Keith  y.  Howard,  24  Pick.  (Mass.)  292;  Mech.  Pub.  Off.  (collecting? 
cases).     And  see  Bennett  y.  Whitney,  94  N.  Y.  302. 

60  Butler  y.  Kent,  19  Johns.  <N.  Y.)  223. 

eo  Wright  v.  Defrees,  8  Ind.  298;  Eslava  y.  Jones,  83  Ala.  139;  Harring- 
ton y.  Ward,  9  Mass.  251;    Strong  y.  Campbell,  11  Barb.  135. 
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lAMlity  of  Sheriffs^  Conatdbles^  etc. 

BheriffSy  constables,*^  and  similar  officers  are  exempt  from  lia- 
bility for  damages  caused  by  execution  of  process  wheneyer  it  ap- 
pears that  the  writ  is  regular  on  its  face,  and  that  it  was  issued  by  a 
court  of  competent  jurisdiction  as  respects  the  subject-matter,  al- 
though it  does  not  disclose  the  want  of  jurisdiction  in  respect  to  the 
person,  nor  show  whether  the  court  ever  acquired  any  jurisdiction 
orer  the  person.**  But  for  conduct  under  a  defective  writ,  or  for 
unauthorized  act,  such  public  officers  become  liable  to  individ- 

Is.**  Thus,  they  may  become  liable  for  making  arrest  under  a 
defective  warrant,**  or  for  unlawfully  breaking  into  a  house  to  make 
a  levy,**  or  for  failure  to  sell  property  levied  on,**  to  execute*^ 
or  return,**  or  for  making  a  false  return  **  of,  process  and  execu- 
tion,^* or  for  negligence  in  making  sale,^^  or  for  selling  exempt 

•1  A  constable  wUl  be  protected  in  levying  execution  under  a  void  Judg- 
ment, unless  the  levy  was  made  with  Intent  to  oppress  the  execution  defend- 
ant. Thompson  v.  Jackson  (Iowa)  61  N.  W.  1004.  Of.  Taylor  v.  Moore,  63 
Tt.  60,  21  Atl.  919. 

•s  Orr  V.  Box,  22  Minn.  485;  Savacool  v.  Booghton,  5  Wend.  (N.  Y.)  170; 
Oampbell  v.  Sherman,  35  Wis.  103;  Chase  v.  Ingalls,  97  Mass.  524. 

•>  A  collection  of  authorities  as  to  suits  on  official  bonds  for  trespasses,  or 
wutntborlzed  acts  of  officers  done  colore  officii.  McLendon  v.  State,  92  Tenn. 
520^  22  S.  W.  200,  and  21  Lawy.  Rep.  Ann,  738,  and  note. 

•«  Post  p.  248»  "False  Impflsonment" 

•i  Welsh  T.  Wilson,  34  Minn.  92,  24  N.  W.  827;  Thompson  v.  State,  3  Ind. 
App.  371,  28  N.  B.  996. 

••  Yalentine  v.  KwUecki,  89  6a.  98,  14  S.  B.  87& 

•T  Hawkeye  Lumber  Ck>.  v.  Diddy,  84  Iowa,  634.  51  N.  W.  2;  Bachelder 
V.  Chaves  (N.  M.)  25  Pac.  783;  Steele  v.  Grabtree,  40  Neb.  420,  58  N.  W. 
1622;  Mathis  v.  Carpenter,  95  Ala.  156, 10  South.  341;  Denson  v.  Ham  (Tex. 
App.)  16  8.  W.  182;  Crosson  v.  Olson,  47  Minn.  27,  49  N.  W.  406;  Zelinsky 
V.  Price,  8  Wash.  256,  36  Pac.  28;  De  Yampert  v.  Johoson,  54  Ark.  165,  15 
&  W.  363;  Bittman  v.  Mize,  45  Kan.  450,  25  Pac.  875;  Rogers  v.  Marlboro 
Oo.,  32  S.  C.  555, 11  S.  B.  383;   Pierce  v.  Jackson,  65  N.  H.  121,  18  Atl.  319. 

••  Hawkins  v.  Taylor,  56  Ark.  45,  19  S.  W.  105;  Atkinson  v.  Heer,  44  Ark. 
174,  fonowed  in  WUson  v.  Young,  58  Ark.  503,  25  S.  W.  870. 

••  Blair  V.  Flack,  62  Hun  (N.  Y.)  509,  17  N.  Y.  Supp.  64. 

7*  Tomer  v.  Page,  111  N.  C.  291,  16  S.  E.  174;  Boyd  v.  Teague,  111  N.  C. 
246^  16  8.  B.  838;   Hood  v.  Blair,  95  AUi.  629, 10  South.  671. 

»i  Cramer  v.  Oppenstein,  16  Colo.  504,  27  Pac.  716;  Russell  v.  Grimes,  31 
Neb.  784,  48  N.  W.  905. 

KALS.  T0BTB--6 
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property/'  The  sheriff  is  liable  where  he  intentionally  takes  prop- 
erty not  coyered  by  his  writ  In  such  cases  he  is  a  trespaBser  ab 
initio,  and  is  liable  for  all  consequences  of  an  unlawful  entry  and 
seizure.^'  The  sheriff  is,  in  general,  liable  for  wrongful  seizure,^* 
and  may  be  jointly  liable  with  his  deputy,"  or  with  plaintiff  in  the 
action,"  For  reasons  of  public  policy,  the  sheriff  is  absolutely  lia^ 
ble  for  the  forthcoming  of  all  property  levied  on  by  him,  unless  de- 
prived of  it  by  the  act  of  God,  sudden  accident,  or  the  public  enemy. 
He  is  therefore  liable  if  it  is  stolen.^  ^  He  may,  however,  not  be 
liable  for  goods  destroj^ed  by  fireJ*  A  sheriff  is  liable  in  other  cases 
upon  similar  principles. 

Liability  of  Other  Offices, 

Registers  of  deeds,  abstract  clerks,'*  clerks  of  court,**  notaries  pub- 
lic,'* and  other  similar  officers  are  liable  for  negligence  or  willful- 
uess  in  the  performance  of  their  duties.®' 

7  2  Kriesel  v.  Eddy,  37  Neb.  G3,  55  N.  W.  224. 

7«  GrunbefR  v.  Grant,  3  Misc.  Rep.  230,  22  N.  Y.  Supp.  747.  Et  vide 
Williams  V.  Mercer,  139  Mass.  141,  29  N.  E.  540. 

74FraDClsco  v.  Aguirre,  94  Cal.  180,  29  Pac.  495;  McAUaster  t.  Bailey. 
127  N.  Y.  583,  28  N.  B.  591;  Rogers  v.  McDowell,  134  Pa.  St  424,  21  Atl. 
166;  Allen  v.  Kiiic,  81  Iowa,  658,  47  N.  W.  906;  Brown  t.  Mosher,  83  Me. 
Ill;  Taylor  v.  Moore,  63  Vt.  60,  21  Atl.  919;  Palmer  v.  McMaster,  10  Mont. 
:{90,  25  rac.  105(>;  Whitney  v.  Preston,  29  Neb.  243,  45  N.  W.  619;  Bouiware 
T.  Craddock,  30  Cal.  190. 

7  6  Frankhouser  v.  Cannon,  50  Kan.  621,  32  Pac.  379;  Luck  t.  Zapp,  1  Tex. 
Civ.  App.  528,  21  S.  W\  418;    State  v.  Dalton,  69  Miss.  611,  10  Soath.  578. 

7  9  Jones  V.  Lamon,  92  Ga.  529,  18  S.  E.  423. 

7  7  Hartlcib  v.  McLane*s  Adm'r,  44  Pa.  St.  510;  Bond  v.  Ward,  7  Mass. 
123. 

7  8  State  V.  Dalton,  69  Miss.  611,  10  Sonth.  578. 

79  Dundee  Mortgage  &  Trust  Inv.  Co.  v.  Hughes,  20  Fed.  30;  Houseman 
T.  Association,  81  Pa.  St.  250,  262;  Savings  Bank  v.  Ward,  100  U.  S.  195; 
Smith  V.  Holmes,  54  Mich.  104,  19  N.  W.  767;  McCaraher  y.  Com.,  5  Watts  ft 
S.  (Pa.)  21;  Morange  v.  Mix,  44  N.  Y.  315;  Chase  t.  Heaney,  70  IlL  268; 
Wacek  v.  Frink,  51  Minn.  282,  53  N.  W.  633;   MaUory  ▼.  Ferguson,  50  Kan. 

so  Thouron  v.  Railway  Co.,  90  Tenn.  609,  18  S.  W.  256;  Benjamin  t.  Shea, 

83  Iowa,  392,  49  N,  W.  989;  Tbncray  v.  Dodge  Co.,  33  Neb.  802,  51  N.  W.  235; 
People  v.  Bartels,  138  lU.  322,  27  N.  E.  1091;  MaxweU  t.  Pike,  2  Me.  8;  B^ 
senthal  y.  Davenport,  38  Minn.  543,  38  N.  W.  618. 

•1  See  note  81  on  following  page.        •>  See  note  82  on  following  page. 
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Unofutheriaed  Acta. 

Whenever  a  person  sued  sets  up  as  a  defense  that  he  was  an  officer 
of  the  government  acting  under  color  of  law,  he  must  show  that 
the  law  authorized  the  act  to  be  done,  and  that  he  acted  in  good 
faith.**  Where  his  authority  fails  his  protection  is  gone.  Thus, 
an  agent  of  the  United  States  in  the  service  of  the  coast  survey,  do- 
ing injury  to  land,  will  be  liable  in  an  action  of  tort  unless  such 
entiy  and  injury  were  reasonably  necessary  for  the  coast  sui'vey.** 
So  where  a  board  of  state  commissioners,  disregarding  the  require- 
ments of  the  city  charter  that  all  work  for  the  city  should  be  let  by 
contract,  undertook  to  repair  a  bridge  themselves,  they  were  held 
liable  for  an  injury  caused  to  a  person  by  the  negligence  of  employes 
engaged  in  doing  the  work,  although  the  city  was  not.**^  Even 
where  the  authority  of  the  officer  fails  because  the  law  under  which 
he  acted,  even  in  good  faith,  has  been  declared  unconstitutional,"*  he 
is  liable.  So,  also,  where  the  court  whose  direction  he  obeyed  had 
no  jurisdiction.*^  A  defective  writ  is  no  defense  to  an  officer  serving 
it,  or  an  arrest  under  it.** 

<585,  32  Pac.  410;  Sinclair  v.  Slawson,  44  Mich.  123,  6  N.  W.  207;  Lyman  v. 
Bdsertom  29  Vt.  305;  Chatham  v.  Bradford,  50  Ga.  327;  First  Nat.  Bank  v. 
Clements,  87  Iowa,  542,  54  N.  W.  197.  As  to  action  on  bond:  Joyner  v.  Rob- 
erts, 112  N.  G.  lU,  16  S.  E.  917. 

SI  Commercial  Bank  v.  Varnum,  49  N.  Y.  269;  First  Nat  Bank  v.  Fourth 
Nat  Bank,  77  N.  Y.  320;  AUen  v.  Merchants*  Bank,  22  Wend.  (N.  Y.)  215; 
Hatton  V.  Holmes,  97  Cal.  208,  31  Pac.  1131;  People  v.  BuUer,  74  Mich.  643, 
42  N.  W.  273;  Cnrtlss  v.  Colby,  39  Mich.  456.  Compare  with  Com.  v.  Haines, 
S7  Pa.  St  228;  State  v.  Meyer,  2  Mo.  App.  413;  Com.  v.  Haines,  97  Pa.  St. 
228;  Henderson  v.  Smith,  26  W.  Va.  829;  Scotten  v.  Fegan,  62  Iowa,  236,  17 
N.  W.  491;  Brigham  v.  Bussey,  26  La.  Ann.  676;  Fox  v.  ThibauU.  33  La. 
Ann.  33;   Schmitt  v.  Drouet  42  La.  Ann.  1064,  8  South.  396. 

•s  Blection  officers  held  absolutely  liable  for  refusing  to  receive  vote.  Lin- 
eolD  V.  Hapgood,  11  Mass.  350. 

•t  Tweed*s  Case.  16  Wall.  504. 

•«  Orr  V.  Qulmby,  54  N.  H.  590. 

••  Bobinson  v.  Rohr,  73  Wis.  486,  40  N.  W.  668;  Bailey  v.  Mayor,  etc.,  3 
Hill,  531;  Martin  v.  Mayor,  etc.,  1  Hill,  545;  Donovan  v.  McAlpUi,  85  N.  Y. 
185:   Fitxpatrick  v.  Slocum,  89  N.  Y.  358. 

••  Mech.  Pub.  Off.  p.  445,  |  662,  coUecting  cases. 

•T  Glaik  V.  Woods,  2  Ezch.  396. 

•s  Spaulding  v.  Overmire,  40  Neb.  21,  58  N.  W.  736;  post,  p.  248,  "False 
Imprtsonment."    But  a  constable  may  serve  a  writ  reguiar  on  its  face,  but 
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34.  A  public  officer  not  ministerial  is  not  responsible  for 
the  tortious  conduct  of  an  official  subordinate,  un- 
less in  some  way  personal  ta,vlt  is  attributed  to 
him,  as  where  he  has 

(a)  Been  g:uilty  of  negligence;  or 

(b)  Directed  or  x)articipated  in  the  wrong. 

86.  Ministerial  officers  are,  in  general,  liable  for  wrongs 
caused  by  deputies,  as  distinguished  from  private 
servants. 

Ifbnmtmsterial  Officers. 

The  exemption  of  a  public  nonministerial  officer  from  liability  Ux 
the  acts  of  his  subordinates  is  an  extension  and  application  of  the  prin- 
ciples governing  the  exemption  of  the  officers  themselves.    Where  the 
subordinates  perform  a  governmental  function,  they  are  not  lie  rep- 
resentatives of  their  superior  officer,  but  of  the  state.  The  exemption 
thus  rests  on  the  same  consideration  of  public  policy  which  exempts 
the  superior  officers  themselves.*'    The  postmaster  general,  his  dep- 
uties, local  postmast^s,  and  their  assistants  perform  public  func- 
tions, and,  while  their  wrongdoing  in  an  official  capacity  may  inflict 
damage  on  innocent  persons,  the  exemption  from  liability  of  the 
state  extends  to  them  all  alike.'^    The  same  exemption  from  liabil- 
ity for  the  negligence  of  subordinates  applies  to  public  trustees  and 
conmiissioners.*^    Where,  however,  the  officer  has  been  in  some  way 

Issued  on  a  void  Judgment  Cornell  t.  Barnes,  7  Hill  (N.  Y.)  35.  Gf. 
O'Shaugbnessy  v.  Baxter,  121  Mass.  515. 

••  City  of  Richmond  v.  Long,  17  Grat  (Va.)  375. 

90  Keenan  v.  Soutb worth,  110  Mass.  474;  Lane  v.  Cotton,  1  Ld.  Baym.  046; 
Whitfield  V.  Lord  Le  Despencer,  Cowp.  754;  Dunlop  ▼.  Munroe,  7  Cranch, 
242;  Bchroyer  v.  Lynch,  8  Watts  (Pa.)  463;  Bishop  v.  Williamson,  11  Me. 
495;  Bolan  v.  Williamson,  1  Brev.  (S.  C.)  181;  Wiggins  v.  Hathaway,  6  Barb. 
(N.  Y.)  632.  A  postmaster  may  be  liable  for  not  acting  judiciously  in  char- 
ging letter  postage  on  a  newspaper.  Teall  t.  Felton,  1  N.  Y.  637.  Contractora 
for  carrying  mail  are  not  liable  for  acts  of  sabordinates.  Sawyer  y.  Oorse, 
17  Grat.  (Va.)  230;  Foster  t.  Metts,  55  Miss.  77.  But  see,  contra,  ConweU  t. 
Voorhees,  13  Ohio,  523;   Hutchins  v.  Brackett,  22  N.  H.  252. 

•1  Holliday  v.  Parish  of  St  Leonard,  11  C.  B.  (N.  8.)  192;  Duncan  y.  Find- 
later,  6  Clark  &  F.  894;  Humphreys  v.  Mears,  1  Man.  &  R.  187;  Hall  y.  SmfUi, 
2  Bing.  156;   Harris  v.  Baker,  4  Maule  &  S.  27;   Sutton  y.  Clarke.  6  Ttaunt 
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goiltj  of  neg^ence,  as  in  the  employment  or  retention  of  unfit  or 
improper  persons/'  or  failure  in  his  duty  to  require  of  them  due  qual- 
ifications for  ofilcey  as  to  take  the  oath  prescribed  by  law,*'  or  to  ex- 
ecute a  proper  bond,*^  or  where  he  carelessly  conducts  the  business 
of  his  office,**  he  may  be  held  liable  as  for  his  own  wrong.*'  He  is 
also  liable  where  he  has  in  any  wise  participated  in  the  wrong. 
Where  a  public  officer  is  sued  for  the  tort  of  his  personal  employ^, 
he  may  be  held  liable  as  any  other  master.'^ 

Ministerial  Officers. 

AVhile  the  employ^  of  a  ministerial  officer  may  not  be  a  private 
servant,  there  is  no  more  reason  for  exempting  such  officer  for  the 
conduct  of  his  deputies  than  for  his  own  conduct.  Accordingly, 
wherever  recovery  could  be  had  against  the  executive  for  his  own 
act,  it  can  be  had  against  him  for  the  act  of  his  subordinate."  Thus, 
a  superintendent  of  repairs  on  the  canals  of  the  state,  though  an 
agent  of  the  state,  is  personally  liable  for  damages  sustained  by  an 
individual  through  the  negligence  of  workmen  engaged  in  making 
BQch  repairs.*'  A  constable  is  civilly  liable  for  the  trespass  of  his 
deputy  colore  officii.*  •'  So,  a  deputy  sheriff  is  acting  within  the 
scope  of  his  employment  in  engaging  a  keeper  to  aid  to  keep  safely 
properly  which  he  had  levied  on  under  warrants  of  attachment,  and 
the  sheriff  is  liable  for  his  acts.*^* 

29,  34;  Donovan  v.  McAlpin,  85  N.  Y.  185;  Walsh  y.  Trustees,  96  N.  T.  427; 
County  Gom^rs  v.  Duvall,  54  Md.  850. 

**  WtgginB  V.  Hathaway,  6  Barb.  032. 

**  Blahop  V.  VSruiiamson,  11  Me.  495;  Bolan  ▼.  WiUiamsoii,  1  Brev.  (S.  a) 
181;  Sawyer  v.  Corse,  17  Orat  (Va.)  230. 

•«  Wasson  t.  Mitchell,  18  Iowa,  153;   Hubbard  v.  Swltzer,  47  Iowa,  681. 

•i  Donlop  V.  Munroe,  7  Granch,  242;   Ford  v.  Parker,  4  Ohio  St  576. 

•<  BIy  V.  ParsoDS,  55  Conn.  83,  10  AtL  499. 

•7  WUson  V.  Peverly,  2  N.  H.  548;   Bly  v.  Parsons,  55  Conn.  83, 10  Ati.  499. 

••Uech.  Pub.  Off.  H  797-801;  Bassett  v.  Fish,  75  N.  Y.  308;  Cook  v. 
Palmer,  6  Barn.  &  C.  739;  Hazard  v.  Israel,  1  Bin.  (Pa.)  240;  Knowlton  v. 
Barttett,  1  Pick.  (Mass.)  271. 

••  Shepherd  v.  Lincoln,  17  Wend.  (N.  T.)  249. 

!••  FrizaeU  v.  Duffer,  58  Ark.  612,  25  S.  W.  1111. 

i«i  Foster  v.  Bhinehart  (aty  Ct  Brook.)  11  N.  Y.  Supp.  629. 
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PBIVATE  ACTS. 

36.  Where  there  is  no  excess  or  abuse  of  authority,  no 
action  lies  to  recover  damages  incident  to  an  act 
authorized 

(a)  By  statute,  or  municipal  ordinance 

(b)  By  common  law. 

8AME--EXEBCISE  OF  STATUTORY  BIGHTS. 

87.  No  action  lies  for  damages  incident  to  acts  authorissed 
by  statute. 

No  action  lies  for  damage  to  property  where  such  damage  is  ex- 
pressly authorized  by  statute,  or  is,  physically  speaking,  the  neces- 
sary consequence  of  what  is  authorized.  In  other  words,  for  dam- 
ages resulting  from  the  proper  execution  of  statutory  authority,  no 
action  lies.^**^  Thus,  the  legislature  may  grant  the  right  to  main- 
tain a  local  nuisance.  Damages  which  would  result  from  the  main- 
tenance of  such  nuisances  are  incident  to  the  authorized  act  and 
give  no  cause  of  action.^^'  The  annoyance  from  noise,  smoke,  and 
disturbances  necessarily  attending  the  operation  of  a  railroad,*^* 

102  Managers  of  MetropoUtan  Asylum  Dlst.  v.  HUl,  6  App.  Gas.  193;  Gas- 
light  &  Ck>ke  Co.  v.  Vestry  of  St.  Mary  Abbott's,  15  Q.  B.  Div.  1,  5;  J.  8. 
Keator  Lumber  Co.  v.  St.  Croix  Boom  Corp.,  72  Wis.  62,  38  N.  W.  529; 
Hamilton  v.  Railroad  Co.,  119  U.  S.  280,  7  Sup.  Ct.  206;  Beseman  ▼.  Pennsyl- 
vania R.  Co.,  50  N.  J.  Law,  235,  13  Atl.  164;  Durand  y.  Borough  of  Ansonla, 
57  Conn.  70,  17  Atl.  283;  Iron  Mountain  K  Co.  v.  Bingham,  87  Tenn.  522,  11 
S.  W.  705;  Bell  v.  Norfolk  S.  R.  Co.,  101  N.  C.  21,  7  S.  E.  467;  Jones  ▼. 
St.  Louis  R.  Co.,  84  Mo.  151;  Slatten  y.  Des  Moines  Valley  R.  Co.,  29  Iowa, 
148,  154;  Richardson  y.  Vermont  Cent  R.  Co.,  25  Vt.  465;*  Ellis  v.  Iowa  City, 
29  Iowa,  229;  Hatch  v.  Vermont  Cent.  R.  Co.,  25  Vt.  49;  Dodge  v.  Essex  Co. 
Com'rs,  3  Mete.  (Mass.)  380;   Rylands  y.  Fletcher,  L.  R.  3  H.  L.  330. 

108  A  charter  to  operate  a  fertilizing  company  is  a  sufficient  license  until 
reyoked.  Northwestern  Fertilizing  Co.  y.  Hyde  Park,  97  U.  S.  669.  One 
blasting  in  a  harbor,  in  performance  of  a  contract  with  the  United  States^  Is 
not  liable  for  damages  to  houses,  unless  he  is  negligent.  Benner  y.  Atlantic 
Dredging  Co.,  134  N.  Y.  156,  81  N.  E.  328. 

!•*  Post,  p.  439,  "Legalized  Nuisance";  Atchison  &  N.  R.  Co.  v.  Garside,  10 
Kan.  552-567. 


§  37)  PRIVATE  ACTS — STATUTORY   RIGHTS.  87 

and  its  interfereiiGe  with  property,**'  are  damnum  absque  injuria,  in 
tbe  absence  of  statutory  compensation,*^'  whereas  if  there  be  no 
statutory  authority  there  is  ordinary  liability.**^  And  on  the  other 
hand,  where  the  legislative  authority  binds  those  acting  under  it  to 
make  good  q)ecified  damage,  they  are  bound  to  make  it  good  under 
all  circumstances,  and  without  any  exceptions,  even  as  to  inevita- 
hie  accident,  just  as  if  they  had  entered  into  an  express  contract  of 
insurance  with  the  person  suffering  the  damage.**'  Municipal  cor- 
ptNrations  are  not  liable  to  landowners  for  consequential  damages 
arising  out  of  work  done  in  pursuance  of  legislative  authority,  unless 
dvU  responsibility,  is  created  by  statute  or  the  constitution.***  TSiey 
are  not  ordinarily  held  responsible  for  damages  resulting  from  estab- 
Uflhing  and  changing  the  grade  of  streets,  if  reasonable  care  is  ex- 
ercised in  performing  the  work.***  Municipal  license  may  be  a  de- 
fense for  damage  in  conduct  otherwise  actionable.  Abutting  own- 
ers using  streets  or  roads  in  accordance  with  muncipal  regulations 
are  not,  in  the  absence  of  negligence,  liable  for  injury  resulting  from 
such  use.***  The  necessary  physical  consequences  of  public  author- 
ity may  justify  a  trespass. 

!•*  If  an  engine,  carefully  handled,  frightens  horses,  the  charter  of  a  corpo- 
ration affoids  legal  Justification.  Rex  y.  Pease,  4  Bam.  &  Adol.  80;  Bese- 
V.  Pennsylvania  R.  Ck>.,  50  N.  J.  Law,  235,  13  Atl.  164;  Thompson  y.  Bail- 
Co.,  51  N.  J.  Law,  42,  15  Atl.  833.  Gf.  Baltimore  &  P.  B.  Co.  v.  Fifth 
Baptist  Church,  108  U.  S.  317,  328,  2  Sup.  Ct  719;  Id.,  137  U.  S.  568,  11  Sup. 
Ct  185. 

!••  Use  leading  case  on  this  subject  as  to  the  right  of  abutting  owners  to 
recover  compensation  is  Sperb  v.  Metropolitan  El.  Ry.  Co.,  137  N.  Y.  155,  32  N. 
H.  1060. 

i«T  Jones  V.  Railway  Co.,  L.  R.  3  Q.  B.  733. 

los  Rothes  V.  Waterworks  Com'rs  (1882)  7  App.  Cas.  694,  1  Bng.  Ruling 
Oaa.  351.  Of.  Dodge  v.  Essex  Co.  Com'ns,  3  Mete.  (Mass.)  380;  Brown  y. 
Railroad  Co.,  5  Gray  (Mass.)  35;  Sabin  v.  Railroad  Ck).,  25  Vt.  363;  White- 
tooQse  V.  Railroad  Co.,  52  Me.  208. 

!••  Northern  Transp.  CJo.  v.  City  of  Chicago,  99  U.  S.  635;  City  of  Vicksburg 
T.  Herman,  72  Miss.  211, 16  South.  434. 

iioRaddliTs  Ex'rs  v.  Brooklyn,  4  N.  Y.  195;  Cumberland  v.  Willison,  50 
lid.  138;  Henry  v.  Bridge  Co.,  8  Watts  &  S.  85;  Goyemor  of  British  Cast- 
Plate  Manufacturers  v.  Meredith,  4  Term  R.  794;  Sutton  v.  Clarke,  6  Taunt. 
20.     Bt  vide  DUL  Mnn.  Ck>rp.  |  990. 

Ill  Denby  V.  WiUer,  59  Wis.  240,  18  N.  W.  169.     The  license  may  be  implied. 
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Ahue  or  JExceas  of  AutKority, 

"The  rightful  and  bona  fide  exercise  of  a  lawful  power  or  authority 
cannot  afford  a  basis  for  an  action.  If  the  power  or  right  is  exer- 
cised carelessly,  negligently,  improperly,  and  maybe  maliciously,  the 
party  so  exercising  it  may  be  liable  to  respond  in  damages  for  any 
injury,  direct  or  consequential,  resulting  to  another  from  the  exerciBe 
of  the  right  or  power;  but  such  liability  can  only  arise  upon  and  for 
the  manner  of  doing  the  act,  and  not  for  the  act  itself."  ***  Where, 
however,  the  injury  complained  of  is  not  properly  the  necessary  re- 
sult of  the  authorized  act,  the  exemption  does  not  apply.**'  Thus, 
ordinarily  a  railroad  company  cannot  monopolize  a  street,  in  deroga- 
tion of  the  public  and  private  use  to  which  it  should  be  applied.**^ 
Statutory  authority  to  do  what  would  otherwise  be  an  actionaUe 
wrong  does  not  exempt  from  the  requirement  of  the  exercise  of 
care,  judgment,  and  caution.*  ^°  And,  generally,  negligence  and  ex- 
cess in  the  exercise  of  statutory  authority  attach  liability.*** 

Korte  v.  St  Paul  Trust  Co.,  54  Minn.  530,  56  N.  W.  246.  So  where  the  dam- 
age is  consequent  upon  the  doings  of  cattle  aUowed  to  run  at  large  by  ordi- 
Dance.     Fritz  y.  Railroad  Co.,  22  Minn.  404. 

ii>  Slatten  y.  Des  Moines  Val.  R.  Co.,  29  Iowa,  148;  Yaughan  y.  RaUwar 
Co.,  5  Hurl.  &  N.  679. 

11 B  Canal  Co.  y.  Lee,  22  N.  J.  Law,  243.  Cf.  PumpeUy  y.  Qreen  Bay  Go.. 
13  Wall.  166,  177,  178;  Northern  Transp.  Co.  y.  City  of  Chicago,  99  U.  S.  635- 
G42;  Baltimore  &  P.  R.  Co.  y.  Fifth  Baptist  Church,  106  U.  S.  817-331,  2 
Sup.  Ct.  719.     See,  also.  Id.,  137  U.  S.  568,  11  Sup.  Ct  185. 

114  Janesyille  y.  MUwaukee  &  M.  R.  Co.,  7  Wis.  484;  Baltimore  &  P.  R.  Oo. 
y.  First  Baptist  Church,  108  U.  S.  317,  2  Sup.  Ct  719. 

115  London  &  N.  W.  R.  Co.  y.  Bradley,  3  Macn.  &  G.  84L 

118  Boston  Belting  Co.  y.  Boston,  149  Mass.  44,  20  N.  E.  320;  City  of 
Bloomington  y.  Chicago  &  A.  R.  Co.,  134  Ul.  451.  26  N.  E,  366;  Rockwood 
T.  Wilson,  11  Cush.  221;  Burcky  y.  Town  of  Lake,  30  IlL  App.  23;  George- 
town, B.  &  L.  Ry.  Co.  y.  Doyle,  9  Colo.  549,  13  Pac.  699;  Brewer  y.  Bostoii, 
etc.,  R.  Co.,  113  Mass.  52;  Krug  y.  St.  Maiy's  Borough,  152  Pa.  St  30,  25 
AU.  161. 
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8AM£— tiXEBCISE  OF  COMMOK-LAW  BIGHTS. 

88.  No  action  lies  for  damages  Incident  to  acts  author- 
ized by  common  law.    These  may  be  classified  as 

(a)  Ck>mmon  rights. 

(b)  Disciplinary  powers. 

(c)  Bights  of  necessity. 

(d)  Bight  of  private  defense. 

Common,  Sights. 

If  a  man  be  injured  by  the  exercise  of  another's  ordinary  rights,  he 
has  no  action.  This  immnnity  in  the  exercise  of  common  rights  is 
a  restatement,  in  a  somewhat  different  form,  of  the  doctrine  em- 
lK)died  in  the  '^damnum  sine  injuria."  T^e  right  to  transact  lawful 
business  is  a  universal  one.  Damages  consequent  upon  competitioD 
are  not  actionable.  ^'To  attempt  to  limit  •  ♦  •  competitioii 
*  *  *  would  probably  be  as  hopeless  an  endeavor  as  the  experi- 
ment of  King  Canute.*'^" 

The  right  to  use  a  personal  or  local  name  is  a  common  right.    Ac- 
cordingly, a  person  cannot  acquire  a  right  to  the  exclusive  use  of  the 
word  "Columbia,"  as  a  trade-mark;^"  nor  the  words  **Liver  Medi 
cine."  "• 

Same —  Use  of  Property. 

^y  becoming  a  member  of  civilized  society,  I  am  compelled  to 
pve  up  many  of  my  natural  rights,  but  I  receive  more  than  a  com- 
pensation from  the  surrender  of  every  other  man  of  the  same  right, 
and  the  security,  advantage,  and  protection  which  the  law  gives  me. 
Bo,  too,  the  general  rules  that  I  may  have  the  exclusive  and  undis- 
turbed use  and  possession  of  my  real  estate,  and  that  I  must  so  use 
my  real  estate  as  not  to  injure  my  neighbor,  are  much  modified  by 
the  exigencies  of  the  social  state."  ^'®    A  blacksmith  may  operate  his 

til  Bowen,  L.  J.,  in  Mogul  Steamship  Co.  v.  McGregor,  23  Q.  B.  Div.  508, 
afirmlniT  [1892]  App.  Cas.  25.  And  see  22  Hen.  YI.  p.  14,  pi.  23,  A.  D.  1443; 
DdB  V.  Winfiree,  80  Tex.  402-405,  16  S.  W.  111. 

lit  Columbia  Bim  Co.  v.  Alcorn,  150  U.  S.  400,  14  Sup.  Ct.  151. 

11*  C.  F.  Simmons  Medicine  Co.  v.  Mansfield  Drug  Co.,  93  Tenn.  84,  23  S. 
W.  165. 

!>•  Eaxl,  J.,  in  Losee  v.  Buchanan,  51  N.  Y.  476,  484. 
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forge,^**  and  a  merchant  his  store,^^*  although  his  neighbor  thereby 
suffers  annoyance. 

IHadplmary  Powers. 

The  law  recognizes  disciplinary  powers  in  private  persons  and  as- 
sociationsy  and  damages  consequent  upon  their  reasonable  exercise 
cannot  be  recovered.  Persons  exercising  quasi  judicial  powers,  as 
the  officers  of  universities,  colleges,  clubs,  committees,  beneficial  as- 
sociations^ corporations,  and  the  like,  are  not  liable  for  removing  a 
man  from  office  or  membership,  or  otherwise  dealing  with  him  to 
his  disadvantage,  providing  (1)  they  act  in  good  faith;  (2)  give  bini 
fair  and  sufficient  notice  of  his  offense;  (3)  give  him  an  opportunity 
of  defending  himself;  (4)  observe  rules,  if  any,  laid  down  by  the 
statute,  or  the  particular  body  to  which  they  belong."'  If  these 
conditions  are  satisfied,  the  court  will  not  interfere,  even  if  it  thinks 
the  decision  wrong.***  The  statute  may  give  absolute  discretionary 
power."*  An  action  for  damages,  however,  may  be  sustained  for 
illegal  expulsion.  The  fact  that  after  expulsion  the  person  was  dis 
charged  from  the  service  in  which  he  was  employed  will  entitle  him 
to  damages.*** 

Private  persons  sometimes  possess  disciplinary  powers,  for  the 
reasonable  exercise  of  which  they  are  not  liable  in  tort  Thus,  the 
master  of  a  merchant  ship  may  use  summary  force  to  preserve  order 
and  discipline."^  Parents,  guardians,  teachers,  and,  generally,  per- 
sons in  loco  parentis,  may  justify  the  enforcement  of  discipline,  mod- 
erate correction,  detention,  and  the  like,  by  plea  of  authority.*** 

laiDoellner  v.  Tynan,  38  How.  Prac.  (N.  S.)  182;  Smith  v.  IngersoU-Ser- 
geant  Rock  DriU  Co.,  7  Misc.  Rep.  374,  27  N.  Y.  Supp.  907,  coUecting  cases. 

i>s  McGuire  v.  Bloomingdale,  8  Misc.  Rep.  478,  20  N.  Y.  Supp.  680. 

i«»  Frae.  Torts  (2d  Ed.)  13;  Loubat  v.  Leroy,  66  How.  Prac.  (N.  Y.)  138; 
Wachtel  v.  Noah  Widows  &  O.  B.  Soc,  84  N.  Y.  28;  Com.  v.  St.  Patrick  Ben. 
Soc.,  2  Bin.  (Pa.)  441. 

12*  Dawklns  v.  Antrobus,  17  Ch.  Div.  615. 

125  Hayman  v.  Governora  of  Rugby  School,  L.  R.  18  Eq.  28. 

i2«  People  V.  Musical  Mutual  Protective  Union,  118  N.  Y.  101,  23  N.  B.  129; 
Innes  v.  Wylie,  1  Car.  &  K.  257.  As  to  expulsion  from  cluhs,  see  Com.  y. 
Union  League  of  Philadelphia,  135  Pa.  St.  301,  19  Atl.  1030. 

i«T  Per  Lord  Stowell  in  The  Agincourt,  1  Hagg.  Adm.  271-274. 

i2i  Y.  B.  21  Edw.  IV.  fol.  0,  pi.  1. 
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Bights  of  Necessity. 

There  is  no  liability  for  acts  or  omissions  as  to  which  a  person  has 
DO  option.  ^TThe  rights  of  necessity  are  a  part  of  the  law."  **•  Ne- 
cessity may  justify  the  destruction  of  property  for  the  general  good. 
**Por  the  commonwealth,  a  man  shall  suffer  damage;  as,  for  sav- 
ing a  dty  or  town,  a  house  shall  be  plucked  down  if  the  next  one 
be  on  fire;  and  a  thing  for  the  commonwealth  any  man  may  do  with- 
out being  liable  to  an  action."  *'^  A  fortiori,  peril  to  human  life  may 
constitute  such  necessity  as  would  excuse  what  would  be  otherwise 
wrongdoing.  '*If,"  said  Lord  Blackburn,**^  "a  house  in  which  a  per- 
son ill  of  an  infectious  order  lay  bedridden  took  fire,  and  it  was 
necessary  to  choose  whether  the  sick  person  was  to  be  left  to  perish 
in  the  flames,  or  to  be  carried  out  through  the  crowd,  at  the  risk, 
or  even  at  the  certainty,  of  infecting  sq^le  of  them,  no  one  could 
sappose  that  those  who  carried  out  the  sick  person  could  be  punish- 
able; and  probably  a  much  less  degree  of  necessity  might  form  an 
ezGOse."  Similarly,  in  cases  of  negligence,  one  who  imperils  his 
personal  safety  in  the  discharge  of  a  duty  like  saving  human  life  is 
not  prevented,  because  of  such  conduct  as  constituting  contributory 
negligence,  from  recovering  damages  done  to  him.^'^  On  the  samo 
principle,  where  a  highway  becomes  obstructed  and  impassable  from 
temporary  causes,  as  a  snowdrift,  a  traveler  has  a  right  to  go,  extra 
viam,  upon  adjoining  lands,  without  being  guilty  of  trespass.^'' 

Bight  of  Private  Defense. 

No  action  lies  for  damages  done  in  consequence  of  the  exercise  of 
the  instinct  common  to  all  animate  things,  to  protect  themselves 

!>•  Respubllca  v.  Sparhawk,  1  Dall.  357-362;  Mouse's  Case,  12  Coke,  63; 
Burton  V.  McCleUan,  3  lU.  434;  American  Print  Works  v.  Lawrence,  23  N.  J. 
l^w,  001. 

>••  Case  of  King's  Prerogative,  12  Coke,  13;  McDonald  v.  City  of  Red  Wing, 
13  Minn.  ."IS  (GU.  25) ;  Bowdltcli  v.  Boston,  101  U.  S.  16;  MetaWc  Compression 
Casting  Co.  V.  Fltchburg  R.  Co.,  109  Mass.  277;  Hyde  Park  v.  Gay,  120  Mass. 
000;  Surocco  v.  Geai7»  3  Cal.  70;  American  Print  Worius  v.  Lawrence,  23  N.  J. 
Law,  590;  Anon.,  Y.  B.  21  Hen.  VII.,  fol.  27,  pi.  5r  Mouse's  Case,  12  Coke,  63. 

i«i  Metropolitan  Asylum  Dist  v.  Hm,  6  App.  Cas.  193-205. 

18S  Bckert  v.  Long  Island  R.  Co.,  43  N.  Y.  502;  Pennsylvania  Co.  v.  Roney, 
89  Ind.  453;  Clark  v.  Famous  Shoe  &  Clothing  Co.,  16  Mo.  App.  463. 

i««  Donahoe  v.  Wahash,  St.  L.  Sl  P.  Ry.  Co.,  83  Mo.  560;  Bullard  v.  Har- 
rlscm,  4  Maole  St,  8.  387-393;  Campbell  v.  Race,  7  Cush.  (Mass.)  406.  And  see 
Miehaelson  v.  Denison,  3  Day  (Conn.)  294. 
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and  their  own^  within  the  limits  of  such  jMriyate  defense  as  are  deter- 
mined by  law.^'*  If  a  person,  in  lawful  self-defense,  fires  a  pistol  at 
an  assailant,  and,  missing  him,  wounds  an  innocent  bystander,  he 
is  not  liable  for  the  injury,  if  guilty  of  no  negligence.^''  In  the 
same  way,  the  owner  has  the  right  to  do  anything  that  is  apparently 
and  reasonably  necessary  to  be  done  for  the  protection  of  his  prop- 
erty.**'  So,  where  the  law  provided  that  no  fur-bearing  animals 
should  be  killed  within  certain  periods,  and  within  such  period  a 
person  killed  a  mink  which  was  about  to  destroy  his  geese,  it  was 
held  that  such  law  did  not  interfere  with  the  constitutional  right  to 
defend  property,  and  could  not  prevent  the  killing  of  wild  animals, 
where  there  was  imminent  danger  that  they  would  destroy  private 
property.^'^  The  mere  fact  that  an  animal  is  committing  a  trespass 
does  not  justify  killing  or  wantonly  abusing  it.^** 

The  justification  of  damages  consequent  upon  the  exercise  of  the 
right  of  self-defense  depends  upon  the  consideration  whether  the  right 
was  exercised  In  a  reasonable  manner,  in  view  of  all  the  circumstan- 
ces of  the  case.^'*  Excessive  defense  of  the  person  may  become  an  as- 
sault and  battery.  So,  in  defense  of  property,  as  in  the  case  of  the 
defense  of  domestic  animals  from  the  attacks  of  other  animals,  the 
relative  value  of  the  animals  may  be  proper  for  the  jury  to  consider, 
in  arriving  at  a  conclusion  whether  the  defense  was  a  reasonable  one 
under  the  circumstances.*** 

1S4  One  may  resist  an  officer  seeking  to  arrest  hhn  under  a  void  writ  Oom. 
y.  Orotty,  10  AUen  (Mass.)  403. 

i»5  Morris  v.  Piatt,  32  CJomi.  75;  Paxton  v.  Boyer,  67  III  132;  Scott  v.  Shep- 
herd, 2  W.  Bl.  892. 

i»«  Walker  v.  Wetherbee,  65  N.  H.  656,  23  Atl.  621;  Com.  v.  Kennard,  8  Pick. 
(Mass.)  133  (resisting  officer). 

itT  Aldrlch  V.  Wright,  53  N.  H.  308.  And  see  Putnam  v.  Payne,  13  Johns. 
(N.  Y.)  312;  Rippy  v.  State,  2  Head  (Tenn.)  217;  State  v.  Bryson,  2  Wlnst 
Law  (N.  0.)  86. 

188  Johnson  t.  Patterson,  14  Conn.  1;  Ford  v.  Taggart,  4  Tex.  492;  Tynet  v. 
Cory,  5  Ind.  216;  Hobson  v.  Peny,  1  Hill  (S.  C.)  277;  Clark  ▼.  Keliher,  107 
Mass.  406;  Livermore  v.  Batchelder,  141  Mass.  179,  5  N.  B.  275. 

2  38  Spray  v.  Ammerman,  66  111.  309. 

liocooley,  Torts,  346;  Anderson  v.  Smith,  7  111.  App.  354;  Simmonds  v. 
Holmes,  61  Conn.  1,  23  AtL  702;  Parrott  v.  Hartsfleld,  4  Dev.  &  B.  (N.  C.)  110; 
Hinckley  v.  Emerson,  4  Ck)w.  (N.  Y.)  351;  Boecher  v.  Lutz,  13  Daly  (N.  Y.)  28; 
Dimning  v.  Bird,  24  111.  App.  270;  Lipe  v.  Blackwelder,  25  111.  App.  123.    See, 
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VABIATIOKS  BASED  OK  STATUS. 

39.  Under  this  head  will  be  considered  the  liability  of 

(a)  BTataral  persons,  including 

(1)  Insane  persons; 

(2)  Infiants; 

(3)  Drunkards; 

(4)  Ck>nvict8; 

(6)  Alien  enemies. 

(b)  Artificial  persons,  including 

(1)  Private  corporations; 

(2)  Municipal  and  quasi  municipal  corporations; 
(8)  Corporations  not  municipal  engaged  in  public 

works. 

SAME— IKSAKE  FEBSOKa 

40.  Generally,  an  insane  person  is  liable  for  his  torts,  to 

the  extent  of  compensation  for  the  actual  loss  sus- 
tained by  the  injured  party;  but  when  the  wrong 
involves  personal  capacity,  and  such  capacity  is 
impossible,  because  of  mental  derangement,  there 
can  be  no  recovery. 

JlmlAxte  Liability. 

The  view  of  the  Uiw  which  held  that  men  acted  at  their  peril,  and 
that  liability  for  tortious  conduct  was  absolute,  logically  recognized 
that  so  long  as  a  duty  was  violated,  and  harm  ensued,  it  was  imma- 
terial whether  the  damage  was  due  to  an  accident,  or  to  a  person 
incapable  of  reason.  Thus,  it  was  said  in  Weaver  v.  Ward:  ^**  **If 
a  Imiatic  hurt  a  man,  he  shall  be  answerable  in  trespass.''  It  was 
an  easy  step  from  this  to  the  general  position  that  an  insane  person 
is  miiversally  liable  for  torts.  The  reasoning  is  further  justified  by 
the  suggestion  that  such  a  ruling  accords  with  public  policy,  recog- 
nized and  enforced  by  the  law  to  promote  the  general  welfare,  and 

alio,  Llyermore  v.  Batchelder»  141  Mass.  179,  6  N.  E.  275;  Bowers  v.  Horen, 
98  Mich.  420,  63  N.  W.  53&. 
i«iHob.  134. 
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to  avoid  escape  from  liability  by  use  of  specious  pretense  of  mental 
incompetency,^*'  and  to  apply  the  rule  that,  where  one  of  two  inno- 
cent persons  must  bear  a  loss,  he  must  bear  it  whose  act  caused  it. 
It  is  manifest  that  this  reasoning  ignores  any  analysis  into  the  basis 
of  liability  in  tort.^*' 

An  insane  person  has  bt*en  held  liable  in  tort  for  causing  death 
to  another  b}"^  an  act  which  would  have  been  felonious,  except  for 
the  insanity.^**  An  action  of  false  imprisonment  has  been  sustain- 
ed  against  a  lunatic,  who,  in  his  capacity  as  justice  of  the  peace, 
caused  plaintiff  to  be  wrongfully  arrested.**'  Insanity  is  no  defense 
to  an  action  for  trespass  to  real  estate.*** 

Qualified  Liability. 

It  is  urged  with  great  force,  with  the  result  of  at  least  partial 
acceptance,  that  this  conception  is  too  radical.  The  early  cases  on 
accidental  trespass  have  not  been  universally  followed.  It  is  insist- 
ed that  they  were  unsound  in  reason,  and  that,  so  far  as  their 
actual  enunciation  of  the  law  is  concerned,  they  are  not  authority 
for  the  position  they  are  cited  to  sustain.**^ 

It  may,  perhaps,  clarify  the  condition  to  consider  the  liability  of 
a  lunatic  with  reference  to  the  various  ways  in  which  liability  for 
torts  may  attach.**®    With  respect  to  liability  for  personal  commis- 

1*3  Cooley,  Torts,  §  100. 

1*8  See  Busw.  Insan.  §  355;  Cooley,  Torts,  pp.  98,  100;  Reeve,  Dom.  Bel. 
p.  386,  cited  by  Earl,  J.,  in  Williams  v.  Hays,  143  N.  Y.  442,  38  N.  E.  449. 

1**  JeweU  V.  Colby,  (56  N.  H.  399,  24  Ati.  902;  Mclntyre  v.  Sholty,  121  lU. 
600,  13  N.  E.  239,  affirming  24  111.  App.  605.  Insanity  is  no  defense  to  assanlt. 
Taggard  v.  Innes,  12  U.  C.  C.  P.  77.  And  see  Ward  v.  Conatser,  4  Baxt. 
(Tenn.)  64. 

i*6Krom  T.  Schoonmaker,  3  Barb.  (N.  Y.)  647;  Cross  v.  Kent,  32  Md.  581; 
Ward  V.  Conatser,  supra;  Mclntyre  v.  Sholty,  121  111.  660.  13  N.  B.  239;  Jack- 
son y.  King,  15  Am.  Dec.  368,  note;  Gates  y.  Miles,  3  Conn.  64-70;  Amick  t. 
O'Hara,  6  Blackf.  (Ind.)  258,  259. 

i*«  Amiek  v.  O'Hara,  supra;  Weaver  y.  Ward,  Hob.  134;  Haycraft  v.  Creasy, 
2  East.  92. 

1*7  While  there  are  many  dicta  to  the  effect  in  England  (see  Bac.  Abr.  "Tres- 
pass," G;  Maxims  Reg.  7,  note;  2  RoUe,  Abr.  547;  "Weaver  v.  Ward,  Hob.  Iil4; 
Haycraft  v.  Creaqy,  2  East,  92-104),  it  is  said,  on  good  authority,  that  there  Is 
no  reported  Instance  of  an  action  for  tort  ever  having  been  brought  in  England 
against  a  lunatic.  Clerk  9l  L.  Torts,  33.  Queiy,  is  not  Cross  v.  Andrews,  2 
Cro.  GHz.  622,  such  a  case? 

!«•  Ante,  p.  35. 


§  40)  STATUS — IKSANE   PBBSONS.  95 

sion,  it  is  denied  that  an  insane  person  can  be  a  legal  cause^  and  in- 
sisted that  injuries  attributable  to  such  a  person  are  really  due  to 
inevitable  accident,  or  the  act  of  God,  for  which  no  action  lies. 
Therefore,  it  would  seem  that  an  irresponsible  defendant  cannot  be 
held  liable  for  negligent  personal  conduct.**' 

It  would  certainly  seem  reasonable  to  recognize  this  principle  in 
that  class  of  cases  in  which  the  mental  attitude  of  the  wrongdoer 
is  an  essential  ingredient.  Thus,  where  malice  is  a  necessary  ele- 
ment, an  idiot  can  be  guilty  of  the  malice  of  a  brute,  but  not  of  a 
sentient  creature.  Hence,  it  has  been  held  that  insanity  will  pre- 
clude responsibility  for  slander.  The  distinction  is  recognized  more 
flearly  by  text  writers  than  by  decisions.*'*^  It  is  insisted  with  good 
reason  that  limitation  of  responsibility  for  tort  based  on  insanity 
should  apply  only  to  persons  so  far  deranged  as  to  be  incapable  of 
committing  a  voluntary  act;  that  is,  the  derangement  must  extend  so 
far  as  to  make  intent  impossible.^  °* 

On  the  other  hand,  if  liability  attaches  because  of  relationship  or 
instrumentalities,  no  personal  fault  or  capacity  is  involved.  There 
woald  not  seem  to  be  any  reason  why  a  lunatic  should  not  be  held 
reeponsible  as  a  sane  man.  It  is  generally  recognized  that  a  lunatic 
is  liable  under  circumstances  which  would  attach  liability  to  a  per- 
wyn  compos  mentis  in  the  management  of  property.  Thus,  liability 
extends  to  injury  occasioned  by  defective  condition  of  a  building 
belonging  to  an  insane  person,  for  the  care  and  management  of 

whose  estate  a  guardian  has  been  appointed.* '^ 

!«•  Whart  Neg.  I  88;  Sedg.  Dam.  455;  16  Am.  &  Eng.  Enc.  Law,  tit.  "Negll- 
genre'*;  post,  p.  463,  "Negligence."  Contra  WUllams  v.  Hays  (1804)  143  N.  Y. 
442,  38  N.  E.  449. 

ift«  PoL  Torts,  I  46;  Cooley,  Torts,  i  103;  Bish.  Noncont  Law,  505;  Townsh. 
Sland.  4c  L.  I  248;  Gates  v.  Meredith,  7  Ind.  440;  Bryant  v.  Jackson,  6  Humph. 
100  (but  see  Ward  v.  Gonatser,  4  Bazt.  [Tenn.]  64);  Yeates  v.  Beed,  4  Blackf. 
4C3:   Homer  r.  MarshaU,  5  Munf.  (Va.)  466.    And  see  Dickinson  v.  Barber,  0 


isi  Pig.  Torts,  c.  7.  As  to  Krom  v.  Schoonmaker,  3  Barb.  647,  it  is  to  be 
'^pnaoinad  that  the  extent  of  the  insanity  was  not  great"  Clerk  &  L.  Toils, 
p.  34,  note  a.  The  defense  In  Cross  y.  Andrews,  2  Cro.  EUz.  622,  was  that  de- 
fendant was  sick  and  non  compos. 

Its  iCoiaiB  T.  DerUn,  132  Mass.  87;  Behrens  y.  McKemde,  23  Iowa,  333-^39. 
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SAME— INFANT& 

41.  InfiEuits  are  generally  liable  in  law  for  fheir  torts  in 

no  wise  connected  with  contract.  They  can  neither 
escape  liability  because  commanded  by  another  to 
do  wrong,  nor  create  liability  on  their  own  part  by 
authorizing  or  adopting  the  commission  of  the  tort 
of  another  person. 

42.  Tenderness  of  age,  in  proportion  as  it  affects  capacity 

to  act  intelligently,  may  be  material  to  their  lia- 
bility, when  intention  to  do  wrong,  or  want  of 
care,  is  an  essential  ingredient  of  the  ixvjury. 

Infa/ncy  OrdmarUy  no  Defense. 

The  law  with  respect  to  liability  of  infants  has  proceeded  rather 
on  the  theory  of  compensatiiig  the  person  injured  than  of  consistent- 
ly maintaining  any  logical  doctrine  as  to  the  mental  attitude  of  the 
wrongdoer,  and  of  basing  the  responsibility  on  the  wrongful  inten- 
tion or  inadvertence.  Thus,  an  infant  is  liable  in  trespass  for  break- 
ing down  and  destroying  shrubbery,*"*  or  in  assault***  A  minor 
is  liable  in  damages  for  seduction,***  even  under  promise  of  mar- 
riage, or  for  bastardy;***  also,  in  trover;**^  also,  liable  In  case, 
for  negligently  handling  a  gun,***  or  for  negligence  in  connectioii 
with  his  property  in  his  agent's  hands.*** 

i»«  Huchtlng  V.  Engel,  17  Wis.  230. 

ift«  Peterson  v.  Haffner,  59  Ind.  130;  CampbeU  v.  Stakes,  2  Wend.  137.  And 
see  Paul  v.  Hummel,  97  Am.  Dee.  381;  Conway  v.  Reed,  27  Am.  Rep.  354; 
Baker  v.  Lovett,  4  Am.  Dec.  88;  BuUock  v.  Babcock,  3  Wend.  391. 

166  Fry  V.  Leslie,  87  Ya.  269, 12  S.  E.  671;  Becker  v.  Mason,  93  Mich.  336,  53 
N.  W.  361;  Lee  v.  Hefley,  21  Ind.  98;  Hamilton  r.  Lomax,  26  Barb.  615. 

!»•  Chandler  t.  Com.,  4  Mete.  (Ky.)  66. 

1B7  Freeman  t.  Boland,  14  R.  I.  39;  Ray  y.  Tnbbs,  28  Am.  Rep.  519;  Towne 
y.  Wiley,  56  Am.  Dec.  85;  Vasse  v.  Smith,  6  Cranch,  226;  Oliver  r.  McQeUan, 
21  Ala.  675;  Peigne  v.  Sutclife,  17  Am.  Dec.  756;  Ashlock  r,  Vivell,  29  m. 
App.  388;  Liewis  v.  Littlefield,  15  Me.  233;  Homer  t.  Thwing,  3  Pick.  (Mass.) 
492. 

!»•  Conway  v.  Reed,  66  Mo.  346. 

110  Harding  t.  Lamed,  4  Allen,  426;  Harding  v.  Weld,  128  Mass.  587. 
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The  authority  of  parent  is  no  excuse  for  the  commission  of  a  tres- 
pus  by  a  child.^*^  Liability  of  a  jmrent  for  the  tort  of  a  child  is 
gOTemed  by  the  ordinary  principles  of  liability  of  a  principal  for  the 
acts  of  his  agent,  or  a  master  for  his  servant  It  does  not  arise  out 
of  a  mere  relation  of  parent  and  child.^*^  Infants  cannot  empower 
as  agent  or  attorney  to  act  for  them,  nor  affirm  what  another  may 
liaye  assumed  to  do  on  their  account.^  ^^  They  cannot  be  held  liable 
for  ^torts  by  prior  or  subsequent  assent,  but  only  for  their  own 
act" *" 

Tenderness  of  Age  as  a  Defense. 

In  certain  classes  of  cases,  however,  the  inability  of  very  young 
infants  to  be  intelligent  actors,  and  therefore  their  inability  to  ju- 
dicially cause  a  wrong,  has  been  recognized.  In  such  cases  the 
wrong  is  considered  due  to  unavoidable  accident.***  And  where 
malice  is  a  necessary  element  an  infant  may  or  may  not  be  liable, 
according  as  his  age  and  capacity  may  justify  imputing  malice  to 
him,  or  may  preclude  the  idea  of  his  indulging  it**^  However,  in- 
fants have  been  held  liable  for  frauds,***  deceit,**''  and  for  slander.*** 
£xtremely  young  children  cannot  be  guilty  of  contributory  negli- 

16» 


SCO  Humphiey  v.  Douglass,  10  Vt  71;  Scott  v.  Watson,  46  Me.  362;  Hnch- 
Iteg  T.  Engel,  17  Wis.  280;  School  Dist.  v.  Bragdon,  23  N.  H.  607;  Wilson  v. 
Garnurd,  69  IlL  61. 

lei  Tiirt  V.  Tlfft,  4  Denio  (N.  Y.)  176;  Smith  v.  Davenport,  45  Kan.  423,  25 
Pac  851;  Chandler  v.  Deaton,  37  Tex.  406;  WUson  v.  Garrard,  supra. 

i«s  Whitney  v.  Dutch.  14  Maaa  457;  Knox  v.  Flack,  22  Pa.  St.  337;  Bobbins 
▼.  Mount,  4  Bob.  (N.  T.)  553;  Armltage  v.  Widoe,  36  Mich.  124.  But  see  Sikes 
▼•  Johsaon,  16  Mass.  389. 

a«s  Go.  Lltt.  180b,  note;  Bomham  v.  Seavems,  101  Mass.  360;  Bobbins  v. 
Mount,  33  How.  Prac.  (N.  Y.)  24;  Cunningham  v.  BaUway  Co.,  77  lU.  178. 

2«4  BuUock  V.  Babcock,  8  Wend.  (N.  Y.)  391. 

!••  Cooley,  Torts;  Johnson  v.  Pye,  1  Sid.  258. 

i««  Barham  v.  TurbeviUe,  67  Am.  Dec.  782;  Wallace  v.  Morss,  5  Hill  (N.  Y.) 
.;  Badger  v.  Phinney,  15  Maas.  359;  Catts  v.  Phalen,  2  How.  (U.  S.)  376-382. 

J«T  Pitts  V.  HaU.  9  N.  H.  441;  Word  v.  Vance.  1  Nott  &  McC.  (S.  C.)  197. 

i«s  Defries  v.  Davis,  1  Bing.  ^.  a  692;  Hodsman  v.  Grissel,  Noy,  129. 

!••  See  post,  p.  463. 
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43.  InfantSf  not  being  liable  for  their  contracts,  cannot  be 
elected  into  responsibility  by  being  sued  ex  delicto 
on  a  cause  of  action  really  ex  contractu,  -where  the 
law  allows  choice  of  form  of  action.  The  test  of 
-whether  an  action  lies  against  an  infant,  under  such 
circumstances,  is  whether  the  infant  has  done  any- 
thing in  excess  of  mere  violation  of  a  contract,  and 
in  breach  of  duty  which  the  law  has  created  or  sup- 
erinduced upon  the  contract.  They  may,  however, 
in  some  cases,  be  sued  ex  contractu  for  cause  of 
action  ex  delicto. 

JUectian  of  Remedies — Tort  or  Contract. 

When  a  cause  of  action  against  an  infant  is  really  founded  upon 
contract,  the  plaintiff  cannot  avoid  the  defense  of  infancy  by  framing 
his  action  in  tort.  ^^Vhere  the  substantial  ground  of  action  rests 
on  promises,  the  plaintiff  cannot,  by  changing  his  form  of  action, 
render  a  person  liable  who  would  not  have  been  liable  on  his  prom- 
ise." "• 

Same — Bailment. 

If  an  infant  bailee  does  any  willful  or  positive  act,  amounting  to  an 
election  on  his  part  to  disaffirm  the  contract,  or  converts  the  prop- 
erty to  his  own  use,  or  if  he  wantonly  and  intentionally  commits  a 
trespass,  his  infancy  is  no  protection."^  Thus,  where  a  boy  hired 
a  horse  unfit,  and  agreed  not  to  be  used,  for  leaping,  and  allowed  his 
friend  to  jump  the  animal  to  its  death,  an  action  ex  delicto  was  sus- 
tained."^   In  Pennsylvania,  on  the  other  hand,  it  has  been  insisted 

170  Pig.  Torts,  43.  This  does  not  differ  materlaUy  from  the  test  proposed  by 
Mr.  WaUace  in  note  to  Vasse  v.  Smith,  6  Granch,  226,  or  by  B£r.  EweH  in  his 
note  to  Gilson  v.  Spear,  88  Yt.  311,  or  by  Mr.  Bigelow  on  Fraud,  216-218. 

iTi  Vasse  V.  Smith,  6  Cranch,  226;  Wheeler  &  Wilson  Manufg  Go.  v.  Jacobs 
<Gom.  PL)  21  N.  Y.  Supp.  1006;  Pelgne  v.  Sntdiffe,  4  McGord  (S.  G.)  3^; 
Moore  v.  Eastman,  1  Hun,  578;   Root  v.  Stevenson's  Adin'r,  24  Ind.  115. 

ITS  Burnard  v.  Haggis,  14  G.  B.  (N.  S.)  45.  See,  also,  Hall  v.  Gorcoran,  107 
Mass.  251;  Ray  v.  Tubbs,  28  Am.  Rep.  519;  Green  v.  Sperry,  16  Yt  390;  Rice 
V.  Boyer,  108  Ind.  472,  9  N.  E.  420;  Freeman  v.  Boland,  14  R.  I.  39;  Gamp- 
bell  V.  Stakes,  2  Wend.  (N.  T.)  137;  Woodman  v.  Hubbard,  25  N.  H.  73;  Fish 
V.  Ferris,  5  Duer  (N.  Y.)  49;  Homer  v.  Thwlng,  3  Pick.  (Mass.)  492;  Towne 
V.  Wiley.  23  Yt  855;  Moore  v.  Eastman,  1  Hun,  578. 
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that,  even  if  the  horse  were  killed,  the  infant  woald  not  be  liable.^^' 
In  a  leading  New  Hampshire  case  it  was  held  that  an  infant  eonld 
not  be  held  liable  for  failnre  to  drive  skillfully,  bnt  that  he  can  be 
held  if  he  kills  the  horse  by  positive  tortious  act.^^* 

Same — Fravd, 

As  to  liability  of  infants  for  fraud,  if  an  infant,  at  the  time  of 
obtaining  goods,  fraudulently  concealed  bis  minority,  the  vendor 
may  rescind  the  contract,  and  recover  the  goods  sold."*  But  if, 
before  the  discovery  of  the  fraud,  the  infant  sold  the  goods,  the 
vendor  is  without  remedy.  He  cannot  recover  the  goods,  for  they  are 
gone;  he  cannot  sue  in  deceit,  for  damages,  for  that  would  be,  in 
substance,  a  means  of  enforcing  the  contract  to  pay  the  price.^^'' 
That  an  infant  induced  a  contract  by  fraudulent  representation  as 
to  his  being  of  age,  or  as  to  other  matters,  does  not  deprive  him  of 
the  defense  of  his  infancy;  and  bringing  the  action  for  damages,  in 
deceit,  instead  of  on  the  contract,  does  not  enable  the  deceived  per- 
son to  succeed  in  his  litigation.^  ^^  But  the  opinions  are  not  unani- 
mous on  this  point.^'" 

Same — Mectian  to  Sue  in  As9umjmt 

An  infant  may,  however,  be  sued  ex  contractu,  in  assumpsit,  for 
a  cause  of  action  really  ex  delicto.    Thus,  if  he  convert  the  property 

iT»  Penrose  v.  Cuiren,  3  Rawle  (Pa.)  351;  Wilt  v.  Welsh,  6  Watts  (Pa.)  0. 

174  Eaton  V.  HUl,  90  N.  H.  235. 

iTi  Badger  v.  Phinney,  15  Mass.  359;  Mills  v.  Graham,  1  Bos.  &  P.  (N.  R.) 
140;  Nolan  v.  Jones,  53  Iowa,  387,  5  N.  W.  572;  Neff  v.  Landis,  110  Pa.  St. 
201,  1  AU.  177. 

i7«  Johnson  v.  Pye,  1  Sid.  258;  Price  y.  Hewett,  8  Exch.  146;  Mustard  v. 
WoblfoTd's  Heirs,  15  Qrat  (Va.)  320;   Manning  v.  Johnson,  26  Ala.  446. 

1T7  GUson  V.  Spear,  38  Vt  311;  Nash  y.  Jewett,  61  Vt  501,  18  Ati.  47; 
Rice  T.  Boyer,  108  Ind.  472,  9  N.  E.  420;  Shirk  v.  Shultz,  113  Ind.  571,  15  N. 
E.  12;  West  v.  Moore,  14  Vt.  447.  But  see,  on  the  other  hand.  Word  y.  Vance, 
1  Nott  &  McC.  (S.  C.)  197;  Fitts  v.  Hall,  9  N.  H.  441.  See,  generally,  Conrad 
T.  l4UDie,  26  Mhin.  389,  4  N.  W.  695;  Johnsop  v.  Pie»  1  Keb.  913;  Wieland 
Y.  KobldE,  110  111.  16;  Grove  v.  NeYttl,  1  Keb.  778;  Cannam  v.  Fanner,  3  Exch. 
696;  Price  v.  Hewett,  8  Exch.  146;  Sims  v.  EYerhardt,  102  U.  8.  300;  Whit- 
comb  V.  Joslyn,  61  Vt  79;  Bnrley  v.  Russell,  10  N.  H.  184;  Merriam  v.  Gun- 
ningham,  11  Gush.  (Mass.)  40. 

ITS  Harselm  v.  Cohen  (Teik  <3y.  App.)  25  S.  W.  977;  Burley  v.  Russell,  34 
Am.  Dec  146;  Rice  v.  Boyer  (Ind.  Sup.)  9  N.  B.  420;  Dillon  v.  Bumham, 
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of  another^  the  latter  can  recoyer  in  assampsit  This  serres  to  show 
that  the  action  of  assumpsit  still  retains  traces  of  the  ex  delicto 
character  of  its  origin.^^* 

SAME— DBUNKARDS. 

44.  Drunkards  are  liable  for  all  torts  coinmitted  by  them. 
Their  condition  may,  hcv^ever,  when  it  amounts  to 
insanity,  perhaps  operate  as  a  fiill  defense,  as  far 
as  insanity  is  a  defense  to  an  action  in  tort. 

While  the  acts  of  a  drunkard  are  often  involuntary,  his  condition 
is  generally  due  to  a  voluntary  act,  and  his  acts  become  voluntan* 
by  reflection.  "Drunkeiiness  is  no  excuse  to  a  crime.  It  cannot 
justify  a  tort.  The  making  a  beast  of  one's  self  may  be  likened  to 
the  keeping  of  a  beast;  and,  as  in  some  cases  the  scienter  is  pre- 
sumed, so  it  will  be  presumed  that  a  man  knows  that  if  he  gets 
drunk  he  will  be  likely  to  commit  acts  which  will  produce  injury 
to  other  people."^***  Therefore,  if  a  drunken  man  say  to  another, 
'^He  is  a  damned  thief;  he  stole  from  me,"  his  drunken  condition  Is 
no  defense.^  "^  So  a  drunkard  is  liable  for  damages  done  by  n^li- 
gent  driving.^ ®^  Perhaps  delirium  tremens  may  be  a  defense,  for  it 
is  a  species  of  insanity,  and,  like  other  insanity,  must  affect  respon- 
sibility for  acts,  criminally  and  civilly.*®* 

43  Kan.  77,  22  Pac.  1016.  And  see  Bradsliaw  v.  Van  Winkle,  133  Ind.  134, 
32  N.  B.  877;   Lacy  v.  Pixler,  120  Mo.  383,  25  S.  W.  206. 

iT»  Shaw  V.  Coffin,  68  Me.  254;  ElweU  v.  Martin,  32  Vt.  217;  Manger  t. 
Hess,  28  Barb.  (N.  Y.)  75. 

180  Pig.  Torts.  S§  216,  217;  McKee  v.  Ingalls,  5  lU.  30;  Alger  v.  Lowell,  3 
Allen  (Mass.)  402;  Welty  v.  Indianapolis  &  Y.  R.  Co.,  106  Ind.  55,  4  N.  E. 
410;  Hubbard  v.  Town  of  Mason  City,  60  Iowa,  400.  14  N.  W.  772;  IlUnois 
Cent  R.  Co.  v.  Cragin,  71  lU.  177;  Cramer  v.  Burlington,  42  Iowa,  315;  Honk 
V,  Town  of  New  Utrecht,  104  N.  Y.  552,  11  N.  B.  268. 

i«i  Reed  v.  Harper,  25  Iowa.  87. 

183  Cassady  v.  Magher.  85  Ind.  228.  Compare  Engleken  v.  Hilger.  43  Iowa, 
563;   Kearney  v.  Fitzgerald,  Id.  580. 

i8»  Maconnebey  v.  State,  5  Ohio  St.  77;  O'Brien  v.  People,  *B  Barb.  (N.  Y.> 
275. 
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46.  In  England,  neither  a  convict  not  lawfully  at  large, 
nor  an  alien  enemy,  can  sue  in  tort.  The  rale  ia 
otherwise  in  America,  as  to  a  convict,  and  perhaps, 
also,  to  an  alien  enemy. 

The  English  rule  that  a  cenvict  cannot  recover  in  tort  is  the  re- 
sult of  the  common-law  doctrine,  that  a  convict  is  civiliter  mortnus, 
enforced  by  statote.^*^  The  position  of  an  alien  enemy  and  a  con- 
vict, Mr.  Pollock  thinks,  must  be  the  same.^*^ 

In  America  the  right  of  a  confined  convict  to  sue  for  tort  has  been 
recognized  and  enforced.***  In  McVeigh  v.  United  States,*** — ^a 
proceeding  against  a  resident  within  the  Confederate  lines,  and  a 
rebel,  for  the  forfeiture  of  lands, — Mr.  Justice  Swayne  Qays,  as  to 
the  claim  that  an  alien  enemy  could  have  no  locus  standi  in  the 
forum:  '^f  assailed  there,  he  could  defend  there.  The  liability  and 
the  right  are  inseparable.  A  different  result  would  be  a  blot  on  our 
jurisprudence." 

SAME— PRIVATE  GOBPOBATIONS. 

46.  Private  corporatlona  are  liable  for  their  torts  com- 
mitted under  each  circumatances  aa  would  attach 
liability  to  natural  persona.  That  the  conduct  com- 
plained of  necesBarily  iuTolved  malice  or  waa  be- 
yond the  scope  of  corporate  authority,  constltutee 
no  defense  to  their  .liability.^^ 

184  Pol.  Torts,  c.  3,  citing  33  &  34  Vict  c.  23,  H  8,  30. 

185  Pol.  Torts,  c.  3,  note  c. 

ISC  Da4e  Coal  Go.  v.  Haslctt,  83  Ga.  549,  10  S.  E.  435;  WlUingham  t.  King, 
23  Fla.  478,  2  South.  851;  Cannon  r.  Windsor,  1  Houst  (Del.)  143. 

1S7  11  Wall.  259.  And  generally,  as  to  legal  status  of  a  public  enemy,  see 
McMair  y.  Toler,  21  Minn.  175;  Miller  r.  U.  S.,  11  Wall.  268;  Dean  y.  Nelson, 
10  Wall.  158;  lAsere  y.  Rochereau,  17  Wall.  437;  UniYersity  y.  Finch,  18 
WalL  106;   Windsor  y.  McVeigh,  93  U.  S.  274. 

!••  Fitzgerald  y.  Fitzgerald  &  Mallory  Const.  Co.,  41  Neb.  374,  59  N.  W.  838. 
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.    ''Corporations  are  clearly  liable  for  torts  not  necessarily  involving 
..  -.'Xfeerional  fanlt,***  and  for  negligence.* ••    In  cases,  however,  in  which 
.^  '••/•/•'the  mental  attitude  of  the  wrongdoer  is  peculiarly  involved,  as  in 
•.•*•'       fraud***  or  malicious  wrongs,***  it  has  been  contended  that,  inas- 
much  as  a  corporation  had  no  soul,  it  could  not  be  held  liable    But 
it  is  now  definitely  settled  that  a  corporation  can  be  guilty  of  malice, 
in  a  legal  sense.***    Thus,  it  may  be  held  liable  for  malidous  prose- 
cution,*** or  for  libel.***    And,  as  to  fraud,  a  corporation  will  be 
held  liable  where  an  individual  would.*** 
A  corporation  can  act  only  by  agents  or  servants.    For  all  torts 

i8»  Yarborough  y.  Bank  of  England,  16  Bast.  6;  Maund  v.  Monmouthslili* 
Canal  Co.,  4  Man.  &  O.  452. 

i»o  Kansas  City,  M.  &.  B.  R.  Co.  v.  Sanders,  98  Ala.  293,  13  South.  67; 
Railway  Co.  v.  Ryan,  56  Ark.  245,  19  S.  W.  830. 

!•!  Western  Bank  of  Scotland  t.  Addie,  L.  B.  1  H.  L.  Sc.  145. 

!•»  Abrath  t.  North  Eastern  Ry.  Co.,  11  Q.  B.  Div.  440;  Stevens  v.  Rail- 
way Co.,  10  Exch.  351;  Henderson  v.  Midland  Ry.  Co.,  20  Wkly.  Rep.  23; 
ChUds  V.  Bank,  17  Mo.  213;   Owsley  v.  Railway  Co.,  37  Ala.  560. 

i»8  Wachsmuth  v.  Merchants*  Nat.  Bank,  96  Mich.  426,  56  N.  W.  9;  Lothrop 
V.  Adams,  133  Mass.  471-481;  Salt  Lake  City  v.  HolUster,  118  U.  S.  256-262, 
6  Sup.  Ct  1055;  Reed  v.  Home  Sav.  Bank,  130  Mass.  443-445;  Kmlevitz 
V.  Eastern  R.  Co.,  140  Mass.  573,  5  N.  E.  500. 

!•«  Abrath  y.  North  Eastern  Ry.  Co.,  11  Q.  B.  Div.  440;  Ramsden  v.  Boston 
&  A.  R.  Co..  104  Mass.  117;  Frost  y.  Domestic  Sewing  Mach.  Co.,  133  Mass. 
563;  Jackson  y.  Second  Ave.  R.  Co.,  47  N.  Y.  274;  Pennsylyanla  R.  Co.  t. 
Vandiver,  42  Pa.  St.  365;  Chicago  &  N.  W.  R.  Co.  y.  Williams,  55  lU.  185: 
St  Louis,  A.  &  C.  R.  Co.  y.  Dalby,  19  111.  352;  Philadelphia  &  R.  R.  Go.  v. 
Derby,  14  How.  468;  Lynch  y.  Metropolitan  El.  Ry.  Co.,  90  N.  X.  77;  Vance 
y.  Erie  R.  Co.,  32  N.  J.  Law,  334;    Carter  y.  Howe  Mach.  Co.,  51  Md.  290. 

lOB  Rex  y.  Watson,  2  Term  R.  199;  Aldrich  y.  Press  Printing  Co.,  9  Minn. 
133  (Gil.  123);  Fogg  y.  Boston  &  L.  R.  Corp.,  148  Mass.  513,  20  N.  E.  109; 
Samuels  y.  Eyening  Mail  Ass*n,  75  N.  Y.  604;  Maynard  y.  Fireman's  Ins.  Co., 
34  Cal.  48,  47  Cal.  207;  Boogher  y.  Life  Ass*n,  75  Mo.  319;  Detroit  DaUy 
Post  Co.  y.  McArthur,  16  Mich.  447;  Lawless  y.  Anglo  Egyptian  Cotton  &  Otl 
Co.,  L.  R.  4  Q.  B.  262;   Carter  y.  Howe  Mach.  Co.,  51  Md.  290. 

!»•  Mackay  y.  Commercial  Bank,  L.  R.  5  P.  C.  394;  Brie  City  Iron  Works 
y.  Barber,  106  Pa.  St.  125;  Cragie  y.  Hadley,  99  N.  Y.  131,  IN.  B.  537; 
New  York  &  N.  H.  R.  Co.  v.  Schuyler,  34  N.  Y.  30;  Butler  y.  Watkins,  13 
Wall.  456;  Candy  y.  Globe  Rubber  Co.,  37  N.  J.  Eq.  175;  Fogg  y.  GritBn,  2 
AUen,  1;  Western  Bank  of  Scotland  y.  Addle,  L.  R.  1  H.  L.  Sc.  145-157; 
Fishkill  Say.  Inst.  y.  National  Bank,  80  N.  Y.  102. 
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vbich  can  be  committed  by  a  seryant  or  agent,  it  is  clearly  responsi- 
ble.**^ It  cannot  be  held  liable  for  tortious  acts  which  can  be  per- 
formed only  by  wrongdoer  directly.  Thus,  one  cannot  commit 
slander  by  deputy;  hence  a  corporation  cannot  commit  slander.*** 
Bot  it  is  not  entirely  accurate  to  limit  liability  of  a  corporation  ex- 
clusiyely  to  torts  which  can  be  committed  by  an  agent  Liability 
may  be  attached  to  them  because  of  injury  resulting  from  use  or  cus- 
tody of  an  animate  instrumentality,  as,  for  example,  a  dog;  ***  or  an 
inanimate  instrumentality,  as  a  torpedo.^^®  And  a  corporation  may 
be  liable  without  reference  to  the  conduct  of  its  agents  or  seryants, 
as  where  it  wholly  neglects  or  omits  to  perform  any  corporate 
duty.*** 

UUra   Vires. 

It  has  been  held  that  a  corporation  is  not  liable  for  torts  when  the 
act  complained  of  is  not  within  the  corporate  authority.^**  But  the 
tetter  opinion  would  seem  to  be  that  a  corporation  is  liable  for  all 
torts  committed  by  it,  although  beyond  its  chartered  powers,  im- 
plied, express,  or  incidental,  if  liability,  under  the  circumstances, 
would  haye  attached  to  a  private  individual.  Thus,  if  a  national 
bank,  without  authority  from  its  charter,  take  special  deposits,  with 
the  knowledge  of  its  directors,  it  is  liable  for  the  loss  of  such  deposits 
through  its  gross  carelessness.*** 

i»T  FlshkUl  Sav.  Inst  y.  National  Bank,  80  N.  Y.  16^;  Baltimore  &  P.  R. 
Ob.  y.  Fifth  Baptist  Church,  106  U.  S.  317,  2  Sup.  Gt  719;  Kansas  City,  M.  & 
B.  B.  Co.  y.  Sanders,  96  Ala.  293, 13  South.  57-64. 

!••  Townsh.  Sland.  &  L.  fi  265.  Sed  Tide  Gilbert  v.  Crystal  Fountain  Lodge, 
80  Ga.  284,  4  S.  B.  905. 

!••  Stiles  y.  Cardiff  Steam  Nay.  Co.,  33  Law  J.  Q.  B.  310. 

too  Pittsburgh,  C.  &  St  L.  Ry.  Co.  y.  Shields,  47  Ohio,  387,  24  N.  E.  658. 

1 01  Riddle  y.  Proprietors  of  LocIlb  &  Canals,  7  Mass.  169;  Weld  y.  Pro- 
prleCors  of  Side  Booms,  6  Greenl.  (Me.)  93;  Pamaby  y.  Canal  Co.,  11  Add.  & 
a.  223;  Donahoe  y.  Wabash,  St  L.  &  P.  Ry.  Co.,  83  Mo.  560;  Brie  City  Pass. 
Ry.  Co.  y.  Schuster,  113  Pa.  St  412,  6  Atl.  269. 

SOS  Green  y.  Omnibus  Co.,  7  C.  B.  290,  301  (Erie,  C.  J.);  Cleric  &  L.  Torts, 
4ft;  Wedder  y.  First  Nat  Bank,  42  Md.  581.  But  see  Isaacs  y.  Third  Aye. 
R.  Co.,  47  N.  Y.  122. 

SOS  National  Bank  y.  Graham,  100  U.  S.  699;  Merchants'  Bank  y.  State 
Bank,  10  WalL  OOi;  New  York  &  N.  H.  R.  Co.  y.  Schuyler.  34  N.  Y.  80; 
Central  Railroad  &  Banking  Co.  y.  Smith,  76  Ala.  572;  Alexander  y.  Relfe,  74 
Mo.  496. 
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Scope  of  AgeTvts*  or  Servants^  Autfuyrity. 

It  is  constantly  said  that  a  corporation  is  liable  for  the  condact 
of  its  agents  or  servants  only  when  such  conduct  is  anthoris&ed  ex- 
pressly, impliedly,  or  by  ratification,  or  when  such  condact  is  within 
the  scope  of  such  agents'  or  servants'  employment.*®*  There  woald 
seem  to  be  no  difference  between  the  principle  which  governs  the  lia- 
bility of  a  corporation  as  a  principal  or  master  from  those  which  con- 
trol the  liability  of  a  natural  person  as  principal  and  master.^®^ 

Corporators,  by  their  acts,  may  make  the  corporation  liable,  on  es- 
sentially the  same  principles  as  would  any  ordinary  agent  Un- 
like cases  of  agency,  the  liability  is  not  cumulative,  but  is  alterna- 
tive. Either  the  corporation  is  liable,  or  the  corporators, — not 
both.*®* 

204  Nims  T.  Mt.  Hermon  Boys'  School,  160  Mass.  177,  85  N.  B.  776. 

JO 6  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Prentice,  147  U.  S.  101.  13  Sup.  Ct  261; 
Ang.  &  A.  Corp.  §  311;  Central  Ry.  Co.  v.  Brewer,  78  Md.  394,  28  AtL  615; 
Salt  Lake  City  v.  HoUlster,  118  U.  S.  25&-261,  6  Sup.  Ct  1055;  Denver  & 
R.  G.  Ry.  Co.  T.  Harris,  122  U.  S.  597-608,  7  Sup.  Ct  1286;  Hamilton  v.  Rail- 
way Co.,  53  N.  Y.  25;  Jeffersonville  Ry.  Co.  t.  Rogers,  38  Ind.  116;  AUen 
T.  Railway  Co.,  L.  R.  6  Q.  B.  65;  Ooddard  v.  Railway,  57  Me.  202;  Sherley  y. 
Billings,  8  Bush,  147;  Bryant  y.  Rich,  106  Mass.  180;  post,  p.  138.  Where 
an  agent,'  authorized  to  issue  stock  when  signed  by  the  president,  forges  the 
name  of  the  latter,  and  issues  the  stock,  the  corporation  is  liable.  Fifth  Aye. 
Bank  y.  Forty-Second  St  &  G.  St  F.  R.  Co..  137  N.  Y.  231,  33  N.  B.  378; 
Nevada  Bank  v.  Portland  Nat.  Bank,  59  Fed.  338.  Where  an  agent,  l^  mis- 
representation, induces  a  stockholder  to  exchange  stock  for  trust  certificates, 
the  agent  is  liable  personally,  and  not  the  corporation.  Manhattan  Life  Ins. 
Go.  y.  Forty-Second  St  &  G.  St  F.  R.  Co.,  64  Hun,  635,  19  N.  Y.  Supp.  90; 
Tyler  y.  Savage,  143  U.  S.  7^-99,  12  Sup.  Ct  340;  Aetna  Life  Ins.  Co.  v.  Paul, 
37  111.  App.  439. 

200  Harman  v.  Tappenden,  1  East,  555;  Mill  v.  Hawker,  L.  R.  9  Exch.  309; 
King  V.  Watson,  2  Term  R.  199;  Houlds worth  v.  City  of  Glasgow  Bank,  5 
App.  Cas.  317.  As  to  liability  of  promoters  to  stockholders,  Yale  Gas  Stove 
Co.  v.  Wilcox,  64  Conn.  101,  29  Atl.  303. 
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SAME— ICUNICIFAIi  AND  QUASI  MUNICIPAL  COBPOBA- 

TION8. 

47.  Municipal  corporations  are  sometinies,  but  not  ordi- 

narily, liable  for  their  torts.  Their  liability  de- 
pends largely  upon  construction  of  the  legislation 
creating  them.  In  general,  they  are  not  liable 
for 

(a)  Ctonduct  in  performance  of  goTemmental,  as  distin- 

gnished  from  merely  corporate,  functions; 

(b)  Unauthorized  conduct  of  officers  and  agents; 

(c)  Authorized  acts. 

48.  Involuntary  quasi  municipal  corporations  are  subject 

to  even  a  less  extended  liability  for  civil  wrongs. 

Acts  in  Performance  of  Governmental  Functions. 

A  municipal  corporation  owes  a  two-fold  duty, — one  political, 
ai^inging  from  its  sovereignty;  the  other  private,  arising  from  its  ex- 
iBteBce  as  a  legal  person.  For  conduct  of  its  officers  or  agents  in  its 
former  capacity,  it  is  not  liable;  for  their  conduct  in  the  latter,  it 
is.  Ab  to  what  are  public  and  governmental  duties,  and  what  are 
private  or  corporate  duties,  the  courts  are  not  in  harmony,  and 
their  decisions  do  not  furnish  any  definite  line  of  cleavage.  It  is 
important,  in  every  case,  to  determine  the  liability  by  a  true  inter- 
pretation of  the  statutes  under  which  the  corporation  is  created. 
Indeedy  it  may  occur  that  the  liability  of  a  municipality  depends  ex- 
clusively on  the  statute.*®^ 

At  one  extreme,  the  exemption  of  municipal  corporations  from  lia- 
bility for  torts  is  clear.  Thus,  they  are  not  liable  for  damages  con- 
sequent upon  conduct  of  fire,*®*  police,^®'  health,*^*^  or  public  park 

SOT  2  DUl.  Man.  Ck>rp.  |  d48;  Reed  v.  City  of  Madison,  83  Wis.  171,  53  N.  W. 
547;  KoUock  v.  City  of  Madison,  84  Wis.  458,  54  N.  W.  725;  Roberts  v.  City 
of  Detroit,  102  Mich.  04,  60  N.  W.  450.  And,  generaUy,  see  Bacon  y.  City  of 
Boston,  154  Mass.  100,  28  N.  E.  9. 

«••  Lawson  v.  City  of  Seattle,  6  Wash.  184,  33  Pac.  347;   Wild  v.  Mayor,  etc.. 


*••  See  note  209  on  following  page.  sio  See  note  210  on  foMowing  page. 
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departments,  or  for  the  exercise  or  nonexercise  of  a  discretionary, 
legislative,  or  judicial  power,  as  distinguished  from  a  ministerial 
power.  ^" 

At  the  other  extreme,  municipalities  are  generally  held  liable  for 
negligence,**^  in  construction,  maintenance,  or  use  of  their  streets,*" 
sidewalks,***  sewers,***  and  levees.***  They  are  answerable  in  dam- 
ages for  trespass  on  private  property.**^  While  a  city  is  not  ordi- 
narily liable  for  failure  to  exercise  its  corporate  power  to  abate  a 
nuisance  of  some  third  party  doing  damage,***  it  is  responsible  for 
wrongful  exercise  of  power  to  abate  a  nuisance,**'  and  for  maintain- 
ing a  nuisance,  of  its  own.**® 

of  City  of  Paterson,  47  N.  J.  Law,  40G,  1  Atl.  490;  Dodge  v.  Granger,  17  B.  I. 
664,  24  Atl.  100;   Grube  v.  City  of  St.  Paul,  34  Minn.  402,  26  N.  W.  228. 

«09  BUlott  V.  Philadelphia,  75  Pa.  St.  347;  Calwell  v.  Boone,  51  Iowa,  687, 
2  N.  W.  614;  OdeU  v.  Schroeder,  58  lU.  357;  Bowditch  v.  Mayor,  etc.,  of  Bos- 
ton, 101  U.  S.  16;  City  of  WUmington  v.  Vandegrift  (Del.  Brr.  &  App.)  29 
Atl.  1047;  Van  Hoosear  v.  Town  of  Wilton,  62  Conn.  lOG,  25  Atl.  467.  There 
Is  no  liability  on  the  part  of  a  municipality  for  damages  done  by  mobs. 
Western  CoUege  v.  Cleveland,  12  Ohio  St.  375.  Cf.  Darlington  v.  Mayor,  31 
N.  Y.  164;   Lowell  v.  Wyman,  12  Cush.  (Mass.)  273;    In  re  Hall,  5  Pa.  St.  2(M. 

210  Forbes  v.  Board  of  Health,  28  Fla.  26,  9  South.  862. 

211  Lincoln  v.  City  of  Boston,  148  Mass.  578.  580,  20  N.  B.  329;  HIU  v.  City 
of  Charlotte,  72  N.  C.  55.  And,  generally,  see  City  of  Pontlac  v.  Carter,  32 
Mich.  164;  Griffin  v.  Mayor,  9  N.  Y.  456;  Dewey  v.  Detroit,  15  Mich.  307; 
Grant  v.  Erie,  69  Pa.  St.  420. 

212  Duthle  V,  Town  of  Washburn,  87  Wis.  231,  58  N.  W.  380. 

218  City  of  Amerlcus  v.  Chapman,  94  Ga.  711,  20  S.  B.  3;  Ledgerwood  v. 
City  of  Webster  (Iowa)  61  N.  W.  1089.  But  see  City  of  Detroit  v.  Blackeby, 
21  Mich.  84;  Detroit  v.  Osborne,  135  U.  S.  492,  10  Sup.  Ct  1012;  Boberte 
v.  City  of  Detroit,  102  Mich.  64.  60  N.  W.  450;  Hennessey  v.  City  of  New  Bed- 
ford, 153  Mass.  266,  26  N.  E.  999.  And,  generally,  see  Biellng  v.  City  of  Brook- 
lyn, 120  N.  y.  98,  24  N.  B.  389;  Gerdes  v.  Foundry  Co.  (Mo.  Sup.)  27  S.  W.  615; 
Cleveland  v.  King,  132  U.  S.  295, 10  Sup.  Ct.  90. 

214  Reed  V.  City  of  Madison,  83  Wis.  171,  53  N.  W.  547;  Weare  v.  Fitehl)ars. 
110  Mass.  334;  Saulsbury  v.  VUlage  of  Ithaca,  94  N.  Y.  27;  Graham  v.  Caty  of 
Albert  Lea,  48  Minn.  201,  50  N.  W.  1108. 

215  Stoddard  y.  Village  of  Saratoga  Springs,  127  N.  Y.  261,  27  N.  E.  1080; 
New  York  Cent.  &  H.  R.  R.  CJo.  v.  City  of  Rochester,  127  N.  Y.  591,  28  N.  E. 
416;  Tate  v.  City  of  St.  Paul,  56  Minn.  527,  58  N.  W.  158. 

216  Barden  v.  aty  of  Portage,  79  Wis.  126,  48  N.  W.  210. 

217  Ashley  v.  Port  Huron.  35  Mich.  296.  Cf.  Montgomery  v.  Gilmer,  38  Ala. 
116,  with  Wilson  v.  City  of  New  York,  1  Denlo  (N.  Y.)  595. 

218  Davis  V.  Montgomery,  51  Ala.  139. 

2i»  Yates  V.  Milwaukee,  10  Wall.  497;  Everett  v.  CJouncll  Bluffs,  46  Iowa,  66w 
But  see  City  of  Orlando  v.  Pragg,  31  Fla.  Ill,  12  South.  368. 

220  Haag  V.  Board  of  County  Com'rs,  60  Ind.  511;  Miles  v.  City  of  W<»ce8ter, 
154  Mass.  613,  28  N.  E.  076;  Punipelly  v.  Canal  Co.,  13  WaU.  166-181;  Harper 
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Between  these  extremes,  the  line  of  distinction  is  often  obscure. 
Thos,  as  to  corporate  property,  the  mnnicipality  is  not  liable  for 
damages  arising  from  its  nse,  management,  or  condition,  when  the 
purpose  of  such  property  is  purely  pnblic.  A  child  injured  by  an 
unsafe  staircase  in  a  public  school  cannot  recover  against  the  city.^^^ 
Where,  however,  corporate  property  is  not  used  for  public,  but  for 
corporate,  benefit,  the  city  is  liable  for  injury  resulting.  Thus,  the 
city  council  of  Augusta,  as  owner  and  keeper  of  a  toll  bridge  over 
the  Savannah  river,  was  held  liable  for  negligence  in  not  keeping 
the  abutments  on  the  South  Carolina  side  in  safe  condition.  The 
corporation  had  gone  into  the  state  of  South  Carolina  to  engage  in 
private  business,  and  to  enjoy  the  profits  thereof.^^^ 

Same — Oondu/st  Ultra  Vires. 

Municipal  corporations  can  be  held  liable  for  only  such  tortious 
conduct  as  occurs  in  the  exercise  of  some  power  conferred  on  them 
by  law,  or  the  exercise  of  some  duty  imposed  on  them  by  law. 
If  conduct  be  unauthorized  by  charter  or  statute,  it  cannot  be  the 
basis  of  a  suit  for  damages  against  them.  Thus,  cutting  a  ditch 
outside  of  the  city  limits  is  an  act  ultra  vires,  for  which  the  city  is 
not  liable  to  the  owner  of  the  lot  damaged.^*'  A  municipality  can- 
not commit  libel.- ^* 

JJnoLuthorized  Acts  of  Agents  and  Officers. 

A  municipal  corporation  is  not  liable  for  the  acts  of  its  agents  or 
officers,  not  previously  authorized  or  subsequently  ratified  by  it, 

V.  Milwaukee,  30  Wis.  3G5;  St  Peter  v.  Denison,  58  N.  Y.  416-421;  Mayor  & 
City  GouncU  of  Cmnberland  t.  Willlson,  .50  Md.  138;  Barthold  v.  Philadelphia, 
)04  Fa.  St  100,  26  All.  304. 

SSI  Hin  V.  Boston,  122  Mass.  344;  Howard  v.  City  of  Worcester,  153  Mass. 
426,  27  N.  B.  11;  Snider  v.  City  of  St  Paul.  51  Minn.  466.  53  N.  W.  763.  But 
compare  Barron  v.  City  of  Detroit,  94  Mich.  001,  54  N.  W.  273;  Barthold  v. 
PhUadelphla,  154  Pa.  St  109.  26  Atl.  304. 

222  City  Council  v.  Hudson,  88  Ga.  599.  15  S.  E.  678;  Doherty  v.  Inhabitants 
of  Bralntree,  148  Mass.  495,  20  N.  E.  106.  Similarly,  a  city  is  liable  where  It 
operates  waterworks  as  a  private  corporation  might.  City  of  Philadelphia  v. 
QUmartin,  71  Pa.  St  140;  Smith  v.  Philadelphia,  81  Pa.  St.  38. 

223  Loyd  V.  City  of  Columbus.  90  Ga.  20.  15  S.  E.  818;  City  of  Orlando  v. 
Pragg,  31  Fla.  Ill,  12  South.  368;  Mayor  of  aty  of  Albany  v.  Ounliff,  2  N.  Y. 
165;  Browning  v.  Owen  Co.,  44  Ind.  11-13;  Haag  v.  Board  of  Com'rs,  60  Ind. 
5U;  City  of  Pekih  v.  Newell,  26  lU.  320;  Stoddard  v.  Village  of  Saratoga 
Springs,  127  N.  Y.  261-267,  27  N.  B.  1030;  Smith  v.  City  of  Rochester,  76  N.  Y. 
506;  Morrison  v.  Lawrence,  98  Mass.  219. 

224  Howland  v.  Inhabitants  of  Maynard,  159  Mass.  434,  34  N.  E.  515. 
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nor  done  in  good  faith  in  puranance  of  their  general  authority  to 
act  for  the  city  in  the  matter  to  which  they  relate.*^*  Thus  a  city 
is  not  li^^ble  for  the  act  of  a  tax  collector  in  bringing  a  malicious 
suit  against  a  person,  unless  it  has  authorized  or  ratified  such  suit*** 
Tlie  ability  of  a  municipal  corporation  to  attach  liability  by  ratifica- 
tion has  been  denied.**^  The  liability  of  a  municipal  corporation  for 
the  acts  of  an  independent  contractor  or  his  servants  is  governed  by 
essentially  the  same  principles  as  apply  in  the  case  of  private  indi- 
viduals.*** 

Dwmage  InGiderU  to  Avihorized  Act. 

A  municipal  corporation,  on  the  same  principles  which  exempt 
other  corporations  or  private  individuals,  is  not  liable  for  damagie 
incident  to  authorized  act.*** 
Irvoohmtary  Quasi  Municipal  Corpcrdtiorui. 

Involuntary  quasi  municipal  corporations,  such  as  counties,*** 
townships,  school  districts,**^  and  the  New  England  towns,***  as  to 

S2fi  Kreger  v.  Township  of  Bismarck,  59  Minn.  3,  GO  N.  W.  675.  See  Ehrgott 
V.  Mayor,  96  N.  Y.  264. 

a««  Horton  t.  NeweU,  17  R.  I.  571,  23  Atl.  910;  New  York  &  B.  SawnOU  & 
Lumber  Co.  v.  City  of  Brooklyn,  71  N.  Y.  580;  Ham  v.  Mayor,  etc.,  70  N.  Y. 
459;  f'isher  v.  Boston,  104  Mass.  87;  Alcorn  v.  Philadelphia,  44  Pa.  St.  348; 
ReiUy  v.  Philadelphia,  GO  Pa.  St.  467;  SeweU  v.  City  of  St.  Paul,  20  Minn.  611 
(Gil.  459);  Chicago  v.  Joney,  60  111.  383. 

2  27  MltcheU  v.  Rockland,  52  Me.  118-125.  Cf.  Ross  v.  Madison,  1  Ind.  281; 
Thayer  v.  Boston,  19  Pick.  (Mass.)  511. 

228  2  Thomp.  Neg.  740;  Goetz  v.  Borough  of  Butler  (Pa.  Sup.)  3  AtL  768; 
Borough  of  Susquehanna  Depot  v.  Simmons,  112  Pa.  St  384,  5  Atl.  434;  Shute 
V.  Princeton  Tp.,  58  Minn.  337,  59  N.  W.  1050;  First  Presbyterian  (Congregation 
of  Easton  ▼.  Smith,  163  Pa.  St.  561,  30  AtL  279;  Smith  y.  Board  of  Coimty 
Com'rs,  46  Fed.  340. 

239  Ante,  p.  86. 

230  In  the  absence  of  statutory  provisions,  a  county  is  not  liable  for  damages 
resulting  from  the  failure  of  its  officers  to  maintain  its  bridges.  Pundman  v.  St 
Charles  Co.,  110  Mo.  594,  19  S.  W.  733.  Cf.  Field  v.  Albemarle  Co.  (Va.)  20  8. 
E.  954;  Heigel  v.  Wichita  Co.,  84  Tex.  394,  19  S.  W.  562.  Cf.  Mc<}ormlck  v. 
Washhigton  Tp.,  112  Pa.  St.  185,  4  Atl.  164;  Yordy  v.  MarshaU  Co.,  80  Iowa, 
405,  45  N.  W.  1042;  Krug  v.  Borough  of  St  Mary's,  152  Pa.  St  30,  25  Aa 
161,  162;  People  v.  Board  of  Sup'rs,  142  N.  Y.  271,  36  N.  E.  1062. 

2§i  Finch  V.  Board  of  Education,  30  Ohio  St.  37;  Eastman*  T.  Meredith,  36  N. 
H.  284;  KIncaid  v.  Hardin  Co.,  53  Iowa,  430,  5  N.  W.  589;  Bank  v.  Bralnerd 
School  Dist.,  49  Minn.  106,  51  N.  W.  814. 

232  Wakefield  v.  Newport,  62  N.  H.  024,  collecting  cases. 
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Habflity  tar  torts,  are  distingoished  from  Yoliintary  chartered  mu- 
nicipal corporations  proper,  such  as  cities  or  incorporated  villages, 
in  being  subjected  to  a  much  less  extended  responsibility.  They 
are  political  divisions  created  for  t^onvenience,  without  the  actual, 
immediate  consent  of  the  inhabitants  of  the  territory  InTolyed.'^' 

On  the  other  hand,  municipal  corporations,  properly  speaking,  are 
voluntary  associations,  to  which  there  has  been  an  actual,  free  con- 
sent on  the  part  of  the  inhabitants.  Moreover,  the  increased  power 
of  a  municipal  corporation  proper  naturally  brings,  at  the  same  time, 
increased  benefit  and  increased  liability.  And  there  is  the  addi- 
tional argument  from  inconvenience, — ^that  any  other  rule  would 
bankrupt,  for  example,  many  sparsely-settled  portions  of  the  West''* 
The  validity  of  the  distinction  has  been  denied*'*^ 

8AMS— COBPOBATION8,  NOT  MUNICIPAL,  ENGAGED  IN 

PUBLIC  WOBE. 

48.  Where  a  corporation,  not  municipal  or  quasi  munici- 
pal, is  engaged  in  public  work, 

(a)  liiability  is  determined  by  the  rules  appljring  to  pri- 

vate corporations,  whenever  such  works  are  oper- 
ated for  profit;  and 

(b)  Its  exemption  is  limited  by  rules  as  to  municipal 

corporations,  -when  it  is  a  public  charity. 

PtMic  Worh  Engaged  in  for  Profit. 

The  authorities  are  generally  agreed  that  a  private  corporation 
owning  pnblic  works,  and  operating  them  for  profit,  is  liable  in  tort, 
as  any  other  private  corporation,  for  breach  of  corporate  duty. 

>••  RuBsell  V.  Inhabitants  of  Devon  Co.,  2  Term  R.  667.  For  a  full  dlscuB- 
■ion  of  the  question,  see  opinion  of  Mr.  Justice  Gray,  in  Hill  v.  Boston,  122  Mass. 

«»*  Bailey  v.  Lawrence  Co.,  5  S.  D.  383,  59  N.  W.  219;  HoUenbeck  v.  Wiane- 
bago  Co.,  95  in.  148. 

«»»  BaUey  v.  Lawrence  Co.,  5  S.  D.  393,  59  N.  W.  219;  Young  v.  City  Counctt 
of  Charleston,  20  S.  C.  119;  Detroit  v.  Putnam,  45  Mich.  263,  7  N.  W.  815; 
French  v.  City  of  Boston,  129  Mass.  592;  Wilson  v.  Jefferson  Co.,  13  Iowa,  181; 
CommlsBioners  of  Baltimore  Co.  v.  Baker,  44  Md.  1;  House  v.  Board,  60  Ind. 
580;  Rapho  Tp.  v.  Moore,  68  Pa.  St  404;  Shadier  v.  Blahr  Co.,  136  Pa.  St  488, 
20  Aa  539. 
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Thus,  in  Parnaby  v.  Lancaster  Canal  Oo.,"«  Tindall,  C.  J,,  held  that 
the  duty  of  taking  such  care  of  a  canal  that  all  who  properly  use 
it  may  navigate  without  danger  to  their  lives  or  property  is,  by  law, 
'imposed  upon  the  company,  and  that  they  are  responsible  for  the 
breach  of  it,  upon  a  similar  principle  to  that  which  makes  a  shop 
keeper  who  invites  the  public  to  his  shop  liable  for  neglect  in  leav- 
ing a  trapdoor  open,  without  any  protection,  by  which  his  customers 
suffer  injury."  ''The  general  rule,''  says  Mr.  Thompson,*'^  "is  that 
when  a  corporation  is  clothed  by  charter,  by  the  act  of  legislature, 
or  by  prescription  which  presumes  a  charter,  with  power  to  con- 
struct or  improve  turnpikes,  plank  roads,  bridges,  ferries,  railways, 
telegmphs,  canals,  docks,  wharves,*"  waterworks^  gasworks,***  to 
improve  navigable  streams,  or  to  do  other  like  work  of  a  public 
nature,  and  to  take  toll  therefor,  it  is  bound  to  proceed  in  the  con- 
struction and  maintenance  of  such  works  with  due  regard  to  the 
safety  of  others,  and  to  keep  them  in  repair,  and  is  liable  in  a  civil 
action  to  an  individual  who  has  sustained  damages  in  consequence 
of  a  failure  of  duty  in  either  of  these  particulars." 

Public  Charity, 

Following  Holliday  v.*  St.  Leonard,***  it  was  held  in  Massachu- 
setts**^ that  a  corporation  established  for  the  maintenance  of  a 
public  charity  is  not  liable  for  injury  caused  by  its  servants,  if  it 
exercises  due  care  in  their  selection.  In  a  later  decision**'  the 
responsibility  of  public  charity  is  determined  upon  a  more  logical 
principle, — ^that  where  the  charity  is  performing  a  purely  public  duty, 
without  profit,  it  is  "no  more  liable  for  the  negligence  of  officers  and 
agents  than  the  city  would  be."    The  reason  for  this  better  opinion 

"« 11  Adol.  &  E.  223,  3  Nev.  &  P.  523.  3  Perry  &  D.  162;  Mersey  Docks  & 
Harbour  Board  v.  Gibbs,  L.  R.  1  H.  L.  93. 

3  37  Thomp.  Neg.  p.  555.  citing  cases.  Although  the  duty  to  not  especially  en- 
joined by  statute,  Kreider  v.  Lancaster.  E.  &  M.  Turnpike  Co.,  162  Pa.  637,  29 
Atl.  721. 

238  WendeU  y.  Baxter,  12  Gray  (Mass.)  494. 

s«»  See  Hague  v.  Wheeler,  157  Pa.  St.  824,  27  Atl.  714. 

»40  11  c.  B.  (N.  S.)  192. 

s«i  McDonald  v.  Massachusetts  General  Hospital,  120  Mass.  482.  Of.  Haas 
y.  Missionaiy  Soc.  (1803)  6  Misc.  Rep.  281,  26  N.  Y.  Supp.  868. 

s«2  Benton  y.  Boston  City  Hospital,  140  Mass.  13,  1  N.  E.  836. 
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is  stated  in  Fire  InB.  Patrol  v.  Boyd,**»  by  Mr.  Justice  Paxson,  "that, 
when  a  public  corporation  has  no  property  or  funds  but  what  have 
been  contributed  for  a  special  charitable  purpose,  it  would  be  against 
all  law  and  all  equity  to  apply  the  trust  funds  thus  contributed  to 
compensate  injuries  inflicted  by  the  negligence  of  its  agents  and  serv- 
ants."   This  is  the  generally  recognized  rule.*** 

VABIATIONS  BASED  ON  CONDUCT  OF  PLAINTIFF. 

50.  Plaintiff  may  deprive  himself  of  the  right  to  relief 

(a)  By  his  own  wrongdoing; 

(b)  By  his  consent. 

SAME— WBONGDOING  BY  PLAINTIFF. 

51.  The  law  will  not  interfere  to  do  Justice  between,  nor 

lend  its  aid  to,  those  that  have  violated  it.  But,  in 
order  that  plaintiff's  wrongdoing  shall  bar  his  right 
to  recover  damages  suffered  at  the  hands  of  an- 
other, it  must  have  been  the  legal  cause  of  such 
damages. 

52.  While  the  mere  ftust  that  a  person  or  his  property  are 

involved  in  wrongdoing  does  not  create  the  duty 
on  the  part  of  another  of  exercising  diligence  to 
avoid  doing  harm,  it  does  not  Justify  the  latter 
in 

(a)  ICalicious  or  wanton  maltreatment,  or  in 

(b)  Failing  to  take  proper  care  to  avoid  harm  after  the 

latter  has,  or  ought  to  have,  knowledge  of  impend- 
ing and  avertible  danger. 

>«*  lao  Pm.  St  624,  15  AO.  653;  Boyd  y.  Insurance  Patrol,  113  Pa.  St.  2G9, 
6  AtL  536. 

>««  SiNXMit  V.  Directors,  145  Pa.  St.  506,  23  Aa  880;  Van  Tassell  y.  Hospital, 
60  Hnn,  585^  15  N.  Y.  Sopp.  620;  Laubhelm  y.  Steam  Ship  Go.,  107  N.  Y.  22», 
13  N.  EL  781;  Mazmlllan  v.  Mayor,  62  N.  Y.  160;  Richardson  y.  Goal  Co.,  6 
WaalL  62,  32  Pac.  1012;  Williamson  t.  Industrial  School,  96  Ky.  251,  24  S.  W. 
1065;  Mqrtau^h  r,  8t  Louis,  44  Mo.  470.  But  see  GlaYin  y.  Hospital,  12  R.  I. 
411.    Aa  to  what  is  a  public  charity,  see  Fire  Ins.  Patrol  y.  Boyd,  supra;  Phil- 
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It  is  often  said  that  a  man  cannot  sue  for  any  injury  suffered  by 
him  at  a  time  when  he  is  himself  a  wrongdoer.  But  the  statement 
is  too  broad.  There  is  no  such  general  rule  of  law.  The  true  prin- 
ciple seems  to  be  that  the  plaintiff  is  disabled  from  recoTering  only 
when  his  wrongdoing  is  the  legal  cause  of  his  damage.  It  is  not 
sufficient  for  the  defendant  to  show  merely  that  at  the  time  the  plain- 
tiff was  violating  the  law.  Mere  violation  of  the  law,  or  wrong- 
doing in  some  particular,  does  not  make  the  offender  an  outlaw.'*' 
Thus,  because  one  may  have  been  riding  a  horse  faster  than  an  or- 
dinance allowed,  or  because  a  boatman  in  a  shell,  or  a  student  after 
a  football  game,  may  have  been  so  insufficiently  clad  as  to  be 
guilty  of  indecent  exposure,  third  persons  are  not  justified  in.  ston- 
ing him,  as  a  violator  of  the  law,  nor  would  his  wrong  prevent  his 
recovery  from  them.**'  The  fact  that  a  person  was  drunk  at  the 
time  of  his  injury  will  not  prevent  his  recovery,  unless  his  condition 
is  connected  as  the  cause  of  his  suffering.**^  Contributory  negli- 
gence on  the  part  of  the  plaintiff  will  bar  his  recovery  of  damages 
only  when  it  is  the  legal  cause  of  the  harm.***  But  wherever  one 
has  violated  the  law,  and  such  violation  contributes  directly  or  ap- 
proximately to  his  alleged  injury,  he  has  never  been  permitted  to 
recover  for  it.***    Such  an  unlawful  act  is  not  merely  evidence  of 

adelphla  v.  Masonic  Home,  180  Pa.  St  572,  28  AU.  954;  Episcopal  Academy  v. 
PhUadelphia,  150  Pa.  St  565,  25  Atl.  55;  Northampton  Go.  v.  Lafayette  College. 
128  Pa.  St  132,  18  Atl.  516;  Jackson  v.  Phillips,  14  AUen  (Mass.)  539;  Gooch 
v.  Association,  109  Mass.  558. 

a*«  Norris  v.  Litchfield,  35  N.  H.  271;  Turner  v.  Railroad  Co.,  63  N.  O.  522- 
526. 

24e  Maguire  t.  Middlesex  Ry.  Co.,  115  Mass.  239;  Averitt  v.  Chadwick,  153 
Mass.  171,  26  N.  E.  441. 

2*T  Ward  V.  Chicago,  St  P.,  M.  &  O.  Ry.  Co..  85  Wis.  601,  55  N.  W.  771; 
Wmiams  V.  Edmunds,  75  Mich.  92,  42  N.  W.  534.  So  one  may  not  wiUfuUy 
nm  another  down,  though  he  be  trotting  for  money  contrary  to  statute.  Welch 
V.  Wesson,  6  Gray,  505;  Norris  v.  Litchfield,  35  N.  H.  271*     • 

»*8Post,  p.  489,  "Contributory  Negligence";  Chicago,  M.  &  St  P.  Ry.  Co.  v. 
Ross,  112  U.  S.  377,  5  Sup.  Ct.  184. 

t4»  «it  Tsrill  defeat  an  action  for  tort  if  the  injured  party,  in  making  his  case, 
must  show  that  he  was  at  the  time  of  the  injury  vlolatlog  a  positive  statute, 
or  committing  malum  in  se,  provided  such  violation  of  law  or  crime  contritrated 
to  the  injury."  Taft  C.  J.,  in  Louisville  &  N.  R.  Co.  v.  Bast  Tennessee,  V.  ft  G. 
Ry.  Co.,  9  C.  C.  A.  314,  GO  Fed.  993-998. 
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contributory  negligence,  bnt  is  a  eondasive  bar  to  recovery.  A 
plaintiff's  violation  of  law,  therefore,  should  not  be  discussed  in  con- 
nection with  the  exercise  of  due  care,  but  treated  from  the  point  of 
view  of  connection  as  cause. 

^t  is  a  rule  not  confined  to  actions  on  contracts  that  'the  plaintiff 
cannot  recover  where,  in  order  to  maintain  his  supposed  claim,  he 
■inst  set  up  an  illegal  agreement  to  which  he  himself  has  been  a 
party*;  *"•  but  its  application  to  actions  of  tort  is  not  frequent  or 
narmal."  ^'^  If  one  cannot  make  out  his  case  without  showing  part 
taken  by  him  in  an  unlawful  civil  transaction,  he  is  denied  judicial 
redress.  One  wrongdoer  can  have  no  right  against  another.'"' 
nius,  a  fraudulent  transaction,  in  which  both  parties  have  knowing- 
ly participated,  will  not  support  a  judgment  for  the  plaintiff,  nor  a 
judgment  for  affirmative  relief  for  the  defendant.*'*  The  law  will 
ndther  apportion  damages  nor  reimburse  those  who  willfully  join 
in  wrongdoing.'*^ 

As  to  how  far  what  Mr.  Bishop  felicitously  calls  "collateral  wicked- 
Bess^  will  prevent  one  who  travels  on  Sunday,  not  for  "works  of  ne- 
ecflsity  or  charity,"  from  recovering  for  wrong  done  him,  is  much  in 
duEipnte  On  the  one  hand,  it  is  held  that  the  law  wUl  not  l^id  its 
assistance  to  one  violating  it,  that  failure  to  comply  with  statutory 
requirements  is  a  species  of  negligence,  and  that,  therefore,  the  law 
wiU  deny  redress  to  any  one  engaged  in  such  violation.'**    On  the 

SM  icaol,  J.,  In  Pivaz  v.  NicboUs,  2  a  B.  601,  512.  See  Kitchen  v.  Oreena- 
iMmm,  61  Mo.  110. 

tn  PoL  Torts,  p.  11& 

s»s  No  action  lies  for  pirating  a  libelously  immoral  book.  Stockdale  v.  On- 
wliyn,  5  Bam.  &  a  173,  2  Car.  &  P.  163;  Turiey  v.  Tucker,  6  Mo.  583;  Btepb- 
Cffson  V.  LitUe,  10  Mich.  434;  Winship  v.  Neale,  10  Gray,  382;  Ridgelj  v. 
Bond,  17  Md.  14;  Hoid  v.  Fleming,  34  Yt  169;  Mnggridge  v.  Bveleth,  9 
Hetc  (Mass.)  233;  Ransom  v.  State,  22  €k>nn.  153;  Putnam  v.  Wyley,  8  Johns. 
CN.  Y.)  337. 

tM  Bochtella  v.  Stepanek,  53  Kan.  373,  36  Pac.  749.  Bt  vide  Peacock  v. 
Teny,  0  6a.  137.  And,  generally,  see  Northwestern  Mat.  Life  Ins.  Go.  t. 
BOlott,  5  Fed.  225;  Thomas  v.  Brady,  10  Pa.  St.  164. 

<•«  LyndhUTBt,  G.  B.,  in  Golbnm  v.  Patmore,  1  Gromp.,  M.  &  B.  73,  83. 

>••  Bncher  v.  Fitchbnrg  R.  Go.,  131  Mass.  156;  Davis  v.  Somenrille,  128 
Maas.  594;  Bosworth  v.  Swansey,  10  Mete.  (Mass.)  363;  Jones  v.  Andover, 
10  AUen,  18;  McGrath  v.  Merwin,  112  Mass.  467;  Ck>nnolly  t.  Boston,  117 
64;  Smith  v.  Boston  &  M.  R.  Ck>.,  120  Mass.  490;  Day  v.  Highland  St  Ry. 
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Other  hand,  it  is  arged,  with  apparent  weight  of  reason  and  au- 
thority,  that  the  wrong  of  a  railroad,  in  not  famishing  safe  machin- 
ery,  proper  servants,  and  the  like,  or  the  wrong  of  a  municipality, 
in  neglecting  to  repair  its  streets,  being  disconnected  from  the  wrongs 
of  the  person  who  may  elect  to  travel  on  Sunday,  is  the  juridical 
cause  of  the  injury,  and  that  denial  of  the  right  to  recover  would  en 
courage  negligence  and  multiply  accidents;  **•  that  mere  proximity 
in  time  is  no  part  of  tlio  definition  of  "proximate  cause'';  and  that 
the  wrong  is  to  the  state,  without  breach  of  any  duty  to  the  injured 
plaintiff."^ 

WairUon  Injury. 

The  mere  fact  that  a  person  has  violated  the  law  may  not  prevent 
him  from  recovering  for  a  subsequent  wrong  done  him,?'*  but  he  does 
not  stand  on  the  same  footing  as  an  innocent  person.  Thus,  no  dntv 
of  diligence  is  owed  to  a  trespasser,  intruder,  mere  volunteer,  or  bare* 
licensee.  Such  a  person  cannot  recover  under  circumstances  whicii 
would  entitle  a  person  lawfully  in  the  same  position  to  maintain  an 
action  for  damages  suffered.'^*'*  Therefore,  if  a  trespassing  person, 
of  full  age,  a  child,**®  or  an  animal  runs  into  a  barrier,  excavation* 

Co.,  135  Mass.  113.  The  Massachusetts  rule  was  ohan^ered  by  St.  1884,  c.  37. 
Cf.  reasoning  of  Massachusetts  oases  with  that  found  In  Olesen  v.  City  o* 
I^lattsmouth,  35  Neb.  153,  52  N.  W.  848:  Cratty  v.  City  of  Bangor,  57  Me.  423; 
Johnson  v.  Town  of  Irasburgh,  47  Vt.  28. 

2  5«  Sutton  V.  Town  of  Wiiuwatosa,  29  Wis.  21;  Mc Arthur  v.  Green  Bay  & 
Mississippi  Canal  Co.,  34  Wis.  139;  Platz  v.  Cohoes,  80  N.  Y.  219;  Schmid  v. 
Humphrey,  48  Iowa,  652. 

i67  Sutton  V.  Town  of  Wauwatosa,  supra.  Et  vide  Carroll  v.  Staten  Island 
R.  Co.,  58  N.  Y.  126;  Platz  v.  Cohoes,  89  N.  Y.  219;  Johnson  v.  Migsoorl  Pac, 
ny.  Co.,  18  Neb.  690,  26  N.  W.  347.  On  the  same  principle,  it  Is  no  defense 
to  an  action  for  negligent  shooting  that  at  the  time  of  the  Injury  plaintiff 
and  defendant  were  unlawfully  engaged  in  shooting  on  the  Sabbath.  Gross 
T.  Miller  (Iowa)  61  N.  W.  385. 

2»8  Ogden  V.  Clay  comb,  52  111.  365. 

259  Nave  V.  Flack,  90  Ind.  205;  Philadelphia  &  R.  R.  Co.  v.  Hnnunell,  44 
Pa.  St  375  (cf.  Brown  v.  Hannibal  &  St.  J.  R.  Co.,  50  Mo.  461);  Boaenbaum 
T.  St.  Paul  &  D.  R.  Co.,  38  Minn.  173,  36  N.  W.  447;  Tonawanda  R.  Co.  v. 
Munger,  49  Am.  Dec.  239;  McVeety  v.  St  Paul,  M.  &  M.  Ry.  Co.,  45  Minn. 
268,  47  N.  W.  809;  Klrtley  v.  Railway  Co.,  65  Fed.  386;  Lary  v.  Cleveland, 
C,  C.  &  I.  R.  Co.,  78  Ind.  323. 

a«o  Rodgers  v.  Lees,  140  Pa.  St.  475,  21  Atl.  399;  Mitchell  v.  New  York,  L.  E. 
&  W.  R.  Co.,  146  U.  S.  513,  13  Sup.  Ct  250;  post,  p.  467,  "Negligence." 
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or  other  source  of  danger,  there  is  no  actionable  wrong.    The  owner 
of  the  premises  is  not  bound  to  provide  safeguards.'*^ 

Merely  that  a  man  is  a  trespasser  does  not  justify  another  in  reck* 
\ess\y  or  wantonly  doing  damage  to  him.***  Therefore,  if  a  claim- 
ant of  real  estate,  out  of  possession,  resorts  to  force  and  violence 
amounting  to  a  breach  of  peace,  to  obtain  possession  from  another 
claimant,  in  peaceable  possession,  and  personal  injury  arises  there- 
upon to  the  latter,  the  former  is  liable  in  damages  for  the  injury, 
without  regard  to  the  legal  title,  or  right  of  possession.**'  In  a  sim- 
ilar manner,  a  trespasser  may  recover  for  damages  done  him  by  a 
^ring  gun.*** 

NegUgent  Injury. 

Knowledge  of  peril  to  a  wrongdoer  may  require  the  exercise  on  the 
fiart  of  the  defendant  of  diligence  to  avoid  harm.  Thus,  in  what  is 
called  an  extreme  case,**^  a  man  so  drunk  as  to  be  helpless,  mentally 
and  physically,  was  put  off  a  railroad  train  by  a  conductor,  who 
knew  his  condition.  The  passenger  was  severely  frozen,  and  the  com- 
pany was  held  liable.***  With  respect  even  to  a  trespasser,  for  ex- 
ample, on  a  railroad  track,  the  company  is  bound  to  exercise  proper 
care  to  warn  and  to  avoid  striking  such  a  person  after  its  servants 
on  the  engine  know  the  dangerous  situation,  although  the  company 

««i  Sweeny  v.  Old  Ck)lony  &  N.  R.  Co.,  10  Allen,  368;  Maynard  v.  Boston 
A  M.  R.  Co.,  115  Mass.  458;  Trask  t.  ShotweU,  41  Minn.  66,  42  N.  W.  099; 
Blatt  V.  McBarron,  161  Mass.  21,  36  N.  E.  468;  Mergenthaler  y.  Klrby,  79 
Md.  182,  28  AU.  1065;  Tonawanda  R.  Go.  v.  Munger,  5  Denio  (N.  Y.)  255; 
Knight  y.  Abert,  6  Pa.  St.  472.  But  see  Barnes  v.  Ward,  9  C.  B.  392-420. 
Oompare  Howland  v.  Vincent,  10  Mete.  (Mass.)  371,  with  Birge  v.  Gardner,  10 
Conn.  507. 

t«s  Planz  V.  Boston  &  A.  R.  Ck).,  157  Mass.  377,  32  N.  E.  350;  PhllUps  v. 
WUpere,  2  Lans.  (N.  Y.)  388. 

«•«  Denver  &  R.  G.  Ry.  Co.  v.  Harris,  122  U.  S.  597,  7  Sup.  Ct.  1286.  ap- 
IifOTed  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Prentice,  147  U.  S.  101-107,  13  Sup. 
Ct.  2G1;   Ogden  v.  CUiycomb,  52  IlL  365;   Trogden  v.  Henn,  85  111.  237. 

3S4  Bird  V.  HolbroolL,  4  Ring.  628;  Hooker  v.  Miller,  37  Iowa,  613.  And  see 
Aldrich  V.  Wright,  53  N.  H.  398;  Churchill  v.  Hulbert,  110  Mass.  42;  May- 
nard T.  Railroad  Co.,  115  Mass.  458. 

34 8  Indianapolis,  P.  &  C.  R.  Co.  v.  PItzer,  109  Ind.  179-185,  6  N.  E.  310,  and 
10  N.  B.  70.     And  see  Lary  ▼.  Cleveland,  C,  C.  &  I.  R.  Co.,  78  Ind.  323. 

3t«  Lontoville,  C.  &  L.  R.  Co.  v.  Sullivan,  81  Ky.  624;  Atchison,  T.  &  S.  F. 
K.  Co.  V,  Weber,  33  Kan.  543,  6  Pac.  877. 
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is  not  boond  to  keep  a  lookout  for  the  benefit  of  trespassers.**^  And 
if  the  jury  should  find  that  after  the  discovery  of  such  position  the 
company,  or  its  servant,  could  have  avoided  the  damage  complained 
of,  but  negligently  failed  to  do  so,  the  trespasser  may  maintain  his 
action  for  consequent  damages.^**  On  the  same  principle,  the  mere 
fact  that  property  was  used  for  gambling  purposes  only  is  no  de- 
fense to  an  action  for  a  negligent  injury  to  it*** 


SAME— CONSENT. 

63.  No  action  can  be  maintained  for  damages  restiltinflr 
from  conduct  suffered  by  consent.  But  this  exemp- 
tion is  limited 

(a)  To  cases  involving   consent  as  distingnished  from 

mere  kno\^ledge,  and  the  exercise  of  option  as  dis- 
tinguished from  compulsion;  and 

(b)  To  cases  coming  within  the  limits  fixed  by  the  per- 

son assenting  and  permitted  by  law. 

After  a  tort  has  been  committed,  the  sufferer  may  waive  it;  may 
accept  something  in  satisfaction  of  it,  and  then  release  it.  (Consent 
after  the  wrong  may  bar  action.  On  the  same  principle,  before  the 
damage  is  done  the  person  who  endures  the  harm  may,  by  his  con- 
sent, put  himself  in  such  a  position  that  he  cannot  complain.  Hans 
suffered  by  consent  is  not,  in  general,  the  basis  of  a  civil  action. 
This  is  the  meaning  of  the  maxim,  ''Tolenti  non  fit  injuria.*'  The 
English  phrase  is,  "Leave  and  license."  Accordingly,  if  one  person 
procure  another  to  publish  defamatory  matter  concerning  him,  he 

S6T  Scheffler  y.  MinneapoUs  &  St  L.  By.  Co.,  32  Minn.  518,  21  N.  W.  711; 
Planz  Y.  Boston  &  A.  B.  Co.,  157  Mass.  377,  32  N.  B.  356;  Brown  ▼.  Lynn,  31 
Pa.  St  510;  IsbeU  v.  New  York  &  N.  H.  B.  Co.,  27  Ck)nn.  393,  and  cases 
cited;  Baltimore  Traction  Go.  y.  WaUace,  77  Md.  435,  26  Atl.  518;  LouisYUle 
&  N.  B.  Co.  Y.  KeUem's  Adm'x  (Ky.)  21  S.  W.  230;  Curry  v.  Chicago  &  N. 
W.  B.  Co.,  43  Wis.  665;  Hepfel  y.  St  Paul,  M.  &  M.  By.  Co.,  49  Minn.  263. 
51  N.  W.  1049;  Haden  v.  Sioux  City  &  P.  B.  Co,  (Iowa)  60  N.  W.  537.  So  as 
to  cattle  running  at  large.  Johnson  y.  Minneapolis  &  St.  L.  By.  Co.,  43  Minn. 
207,  45  N.  W.  152.     But  see  Cincinnati  &  Z.  B.  Co.  v.  Smith,  22  Ohio  St  227. 

a««  Wallace  y.  City  &  Suburban  By.  Co.,  26  Or.  174,  37  Pac.  477. 

««»  Gulf,  C.  &  S.  P.  By.  Co.  y.  Johnson  (Tex.  CIy.  App.)  25  S.  W.  1015. 
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cannot  afterwards  sue  therefor.*^*  So,  where  a  person  under  lavrfnl 
arrest,  at  his  own  request,  is  confined  in  a  jail  other  than  that  speci- 
fied by  law,  he  cannot  recover  for  false  imprisonment.-^^ 

Consent  to  commit  what  would  otherwise  be  trespass  carries  with 
it  exemption  from  the  necessary  results  of  what  was  consented  to.'^^^ 
Where  one  impliedly  or  expressly  invites  or  permits  another  to  come 
upon  his  premises,  or  to  use  his  premises  in  a  way  otherwise  wrong- 
ful, he  cannot  complain  of  such  conduct  as  a  trespass.*^*  On  the 
same  principle,  risk  may  be  assumed.  The  consent  thus  involved 
may  bar  right  of  action.  A  man  who  unnecessarily  goes,  or  sends 
his  dog,  where  he  is  advised  there  are  dangers,  like  a  spring  gun,  does 
so  at  his  peril.*^* 

SMJwLedgs  atid  Option. 

Mere  knowledge  is  not  consent.  If  one  both  know  of  a  danger  or 
of  a  wrong,  and  then  willingly,  without  duress,  consent  to  it,  he 
cannot  be  heard  to  claim  damans  consequent  upon  this  conduct; 
but  if  he  merely  had  knowledge,  without  either  appreciation  of  risk, 
or  opportunity  to  exercise  an  option,  the  maxim  cannot  be  applied  to 
him.  There  is  no  actual  breach  of  a  duty  if  the  person  injured,  know- 
ing and  appreciating  the  danger,  voluntarily  elects  to  encounter  it. 
Tbere  may,  however,  be  knowledge  of  risk  without  appreciation  of 
danger.*^'  Where  the  injured  party  can  take  his  option  to  do  or 
not  to  do  a  given  thing,  and  is  not  subject  to  physical  constraint,  he 
hmm  been  held  to  do  it  voluntarily.^^'  But  one  who,  in  an  exigency,  de- 

*f  Howland  v.  Mannfacturliig  Co.,  15G  Mass.  543,  570,  571,  31  N.  E.  656. 

tTi  EUia  V.  Clereland,  54  Vt.  437. 

S7S  Thus  consent  to  use  land  for  right  of  way  carries  with  it  consent  to  drain 
or  overflow  land  in  the  proper  use  of  the  right  of  way.  Updegrove  t.  Penn- 
eylvanJa  S.  V.  R.  Co.,  132  Pa.  St.  540,  19  Atl.  283.  But  not  to  be  negligent  in 
constmction  or  maintenance  of  right  of  way.  McMInn  v.  Pittsburgh,  M.  &  Y. 
R.  Co.,  147  Pa,  St.  5.  23  Atl.  325. 

sTs  Sweetser  v.  Boston  &  M.  R.  Co.,  G6  Me.  583;  ChurcliiU  v.  Baomann,  101 
OaL  3G9,  36  Pac.  d3,  and  38  Pac.  43;    Searing  v.  Saratoga,  39  Hun,  307. 

ST4  jordin  v.  Crump,  8  Mees.  &  W.  781;  Galbraith  v.  Fleming,  60  Mich. 
4€3»  27  N.  W.  581;  Champer  v.  State,  14  Ohio  St.  437;  State  v.  Beck,  1  Hill 
(8.  C.)  363;  Illinois  Cent  By.  Co.  v.  AUen,  39  111.  205;  V^alker  v.  Fitts,  24 
191;   Com.  v.  Parker,  9  Mete.  (Mass.)  263. 

2TS  Thomas  v.  Quartermaine,  IS  Q.  B.  Dlv.  685;   post,  p.  516. 

S7«  liord  Bramwell,  in  Membery  v.  Great  Western  Ry.  Co.,  14  App.  Cas.  179. 
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termines  to  take  a  risk  is  not  held  so  strictly.*^^  Consent  to  a  wrong, 
induced  by  fraud,  duress,  or  conspiracy,  is  no  answer  to  an  action 
upon  the  wrong  by  the  party  so  consenting  against  the  party  so  pro- 
curing the  assent.^^* 

Consent  Limited  hy  Parties. 

Where  one  person  has  consented  to  conduct  on  the  part  of  an- 
other, which  but  for  such  consent  would  be  a  tort,  the  conduct  must 
fall  within  the  limit  of  such  consent,  or  liability  will  attach.  Here 
is  applied  the  general  principle  that,  the  authority  ceaning,  the  ex- 
emption from  liability  ceases.*^*  Thus,  participants  in  a  violent 
game  have  assumed  the  risk  ordinarily  incident  to  their  sport,  but 
such  ordinary  risk  does  not  include  wrongful  and  intentional  inflic- 
tions of  injury.*®®  Being  a  mere  onlooker,  moreover,  does  not  make 
one  a  participant.  Accordingly,  the  unwilling  victim  of  a  coll€^» 
rush  line  can  recover  for  assault.**^    Consent  to  the  performancje 

• 

of  a  surgical  operation  for  the  cure  or  extirpation  of  diseaiie  will, 
in  the  law,  justify  the  use  of  force;  but  such  consent  does  not  pre- 
vent suit  by  the  patient  for  intentional  violence  or  negligence  on  the 
part  of  the  physician  to  his  patient.*®*  Consent  is  suflScient,  how- 
ever reluctantly  it  may  be  given.*®* 

Consent  lAmiUd  by  Law. 

The  exemption  based  on  consent  is  not  only  thus  limited  by  the 
parties  themselves,  but,  notwithstanding  the  actual  consent  to  a 

nissentiiif;  opinion  in  Eckert  v.  Long  Island  Ry.  Co.,  43  N.  Y.  502-606.  A 
voluntary  spectator  at  a  display  of  fireworks  (consents  to  it,  and  cannot  recover 
for  injuries  caused  by  an  explosion.  8canlon  v.  Wedger,  156  Mass.  462,  31 
N.  E.  642. 

277  Fitzgerald  v.  Connecticut  River  Paper  Co.,  155  Mass.  155,  20  N.  E.  464: 
O'Maley  t.  Gaslight  Co.,  158  Mass.  135.  32  N.  E.  1119. 

27  8  Johnson  v.  Gird  wood,  7  Misc.  Rep.  651,  28  N.  Y.  Supp.  151. 

279  Consent  to  operate  a  threshing  machine  with  a  damper  down  does  not 
prevent  recovery  for  damage  caused  by  operating  with  the  damper  open  in 
a  high  wind.    Garrison  v.  Graybill,  52  Mo.  App.  580. 

280  Fitzgerald  v.  Cavin.  110  Mass.  153. 

2«i  Markley  v.  Whitman.  05  Mich.  236.  54  N.  W.  763. 

282  Consent  that  a  physician  should  conduct  an  autopsy  at  a  tomb  is  not  a 
license  to  remove  any  part  of  the  remains,— for  example,  the  skull.  Palmer  v. 
Broder,  78  Wis.  483.  47  N.  W.  744. 

«•»  Latter  t.  BraddeU,  50  Law  J.  Q.  B.  448. 
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wTonft  the  law  may  still  allow  recovery  by  the  injured  one.  There 
are  limits  to  lawful  consent  The  law  does  not  recognize  consent 
to  conduct  unlawful,  or  forUdden  by  positive  law,  or  for  doing  that 
to  which  a  penalty  is  attached  and  announced.  Principals  in  a  prize 
fight  may  sue  each  other  for  damages  done  in  the  battle.***  Consent 
does  not  justify  assault.***  Consent  to  the  exercise  of  physical  force 
will  not  justify  causing,  or  endeavoring  to  cause,  appreciable  bodily 
harm  for  the  mere  pleasure  of  the  parties. 

But  where  'the  wrong  complained  of  is  not  forbidden  by  law, 
though  it  may  be  by  morals,  such  as  the  seduction  or  debauching  of  a 
man's  wife  or  daughter,  slander,  libel,  or  trespass  on  his  real  estate 
or  to  his  personal  property,  agreement,  consent  or  license  is  a  good 
defense.''  **•  Seduction,  however,  is  as  much  forbidden  by  positive 
law  as  is  assault.  Perhaps  the  true  distinction  is  that  a  man  cannot 
consent  to  do  anything  which  is  a  breach  of  public  duty.  An  assault 
is  a  breach  of  the  peace.  Seduction,  however,  while  it  may  be  pun- 
ished as  a  crime,  involves  personal,  rather  tlian  public,  duty.  There- 
fore, neither  the  husband  nor  the  father,  nor  the  woman  herself,  who 
expressly  or  impliedly  consents  to  that  wrong,  may  recover  for  se-  ^ 
duction.**^  It  is  otherwise,  however,  where  the  father  and  husband 
are  innocent.*** 

st«  Boulter  v.  Clark,  Bull.  N.  P.  16  (per  Parker.  C.  B.);  White  v.  Barnes, 
112  N.  C.  323,  16  S.  E.  922;  Dole  y.  Erskine,  35  N.  H.  503;  Grotton  v.  QUd- 
den,  84  Me.  589,  24  Atl.  1008;  Shay  y.  Thompson,  59  Wis.  540,  18  N.  W.  473; 
Adams  V.  Waggoner,  33  Ind.  531;  Logan  y.  Austin,  1  Stew.  (Ala)  476;  Bell  v. 
ilaoaley,  3  Jones  (N.  C.)  131;  Eyans  y.  Waite,  83  Wis.  280.  53  N.  W.  445;  Jones 
y.  Gale,  22  Mo.  App.  637;  Smith  v.  Simon,  69  Mich.  481,  37  N.  W.  518.  But  a 
yoimitaiT  fighter  cannot  recover  unless  defendant  beat  him  unreasonaUy 
or  eaueMivriy.  Galbraith  y.  Fleming.  60  Mich.  403,  27  N.  W.  581.  'The  su- 
IttMie  coort  of  Louisiana  has  thrown  its  protection  about  the  great  Ne^ 
Oitauis  Industry  of  prize  fighting."  7  Green  Bag,  98,  commenting  on  State  y. 
Olympic  Club,  46  La.  Ann.  935,  15  South.  190. 

sti  Willey  V.  Carpenter,  64  Vt.  212,  23  Atl.  630;  Christopherson  v.  Bare,  11 
Q.  B.  473. 

s««  Adams  v.  Waggoner,  33  Ind.  531;  Com.  v.  CoUberg,  119  Mass.  350;  Mc- 
Cue  V.  Klein,  60  Tex.  168;   Shay  y.  Thompson,  59  Wis.  540,  18  N.  W.  473. 

%%t  Barholt  v.  Wright,  45  Ohio  St.  177,  12  N.  E.  185;   4  Am.  St  B^  535, 

■ 

note,  quoting  Ckwley,  l\)rt8,  i  163;   Hamilton  v.  Lomax,  26  Barb.  615. 

*•«  Felt  V.  Amidon,  43  Wis.  467;  Lunt  y.  Philbrick,  59  N.  H.  59;  Pence  v. 
Do^er,  7  Bush  (Ky.)  133;  Hudkins  v.  Hasklns,  22  W.  Va.  645;  Bennett  v. 
.Alleott,  2  Term  R.  166. 
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IN  GENEBAI.. 

64.  liability  for  torts  committed  by  or  with  others  is  de- 
pendent on  either 

(a)  Concert  in  action,  in  which  case  the  parties  are  joint 

tort  feasors;  or 

(b)  Belationship. 


CONCERT  IN  ACTION-^OINT  TORT  FEASORS. 

66.  Where  two  or  more  persons  participate  in  concerted 
action  to  commit  a  common  tort,  they  are  called 
''Joint  tort  feasors." 
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There  are  several  classes  of  cases  wherein  joint  responsibility 
arises.  In  one  class,  the  responsibility  arises  from  relationship;  as 
where  a  husband  and  wife  are  held  jointly  liable  for  the  wife's  torts, 
or  as  where  the  master  is  held  liable  for  the  acts  of  his  servant,  the 
principal  for  his  agent,  the  employer  for  his  employ^,  and  the  part- 
ner for  his  copartner.  In  another  class,  two  or  more  persons  may  be 
held  liable  because  of  personal  participation,  by  consent  to,  or  actual 
commission  of,  the  wrong  complained  of;  as  where  several  persons 
execute  a  conspiracy  to  assault,  steal  from,  or  defraud  another. 
8uch  persons  are  commonly  called  "joint  tort  feasors."  These  two 
classes  often  overlap.  Husband  and  wife,^  master  and  servant,^ 
and  partners  may  actually  join  in  wrongdoing.  Then  the  liability 
in  because  of  personal  commission  or  consent  (or  command),  not  be- 
cause of  relationship. 

By  way  of  distinction,  joint  tort  feasors  are  held  responsible,  not 
because  of  any  relationship  existing  between  them,  but  because  of 
concerted  action  towards  a  common  end. 

Thus,  where  one  of  a  firm,  in  the  name  of  the  others,  wrongfully 
ejected  a  tenant,  they  being  only  sureties  for  the  payment  of  his 
rent,  but  the  act  being  clearly  not  in  the  ordinary  course  of  business, 
the  one  partner  had  no  power  to  bind  the  firm  or  involve  the  others 
in  the  mischief.  The  question,  therefore,  had  to  be  determined,  did 
all  or  any  of  the  partners  fall  within  the  above  definition  by  con- 
Kcnting  to  the  act?  for  the  firm  was  not  liable,  but  only  those  mem- 
bers who  had  consented  to  the  act.' 

All  persons  who  aid,  counsel,  direct,  or  join  in  committing  a  tort 
are  joint  tort  feasors.*  The  liability  of  a  joint  tort  feasor  may  at- 
tach by  direct  participation.    Thus,  w^here  one  person  carries  away 

1  Post,  p.  125,  "Husband  and  Wife." 

»A«  to  master  and  servant,  see  Wright  v.  WUcox,  19  Wend.  343;  Blake  v. 
FoTls^  5  N.  Y.  48;  post,  p.  138,  "Master  and  Servant." 

•  Petrie  T.  lAmont,  Gar.  &  M.  d3.  And  see  Moreton  y.  Hardem,  4  Bam.  & 
a  223;  Gnind  v.  Van  Vleck,  69  111.  479. 

*  Tlndel,  C.  J.,  in  Petrie  v.  Lament,  Car.  &  M.  93-96;  Hyde  v.  Cooper,  26  Vt. 
562.  Traffic  association:  Wisconsin  Cent.  11.  Co.  v.  Ross,  142  lU.  9,  31  N.  E. 
412.  As  to  Judge  and  officer  of  court,  attorney  of  record,  and  execution  cred- 
itor, see  Baker  t.  Secor,  51  Hun,  643.  4  N.  Y.  Supp.  303;  ZeUer  ▼.  Martin,  84 
Wis.  4,  54  N,  W,  330.  Sheriff  and  attacliing  creditor:  Harris  v.  Tenney,  85 
Tex.  254,  20  S.  W.  82;  Blakely  v.  Smith  (Ky.)  26  S.  W.  584.    Joint  trespassers: 
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a  package  of  goods,  while  another  is  putting  up  a  different  package, 
which  both  take  off  together,  they  are  jointly  liable.'  Or  the  liabil- 
ity may  arise  out  of  counsel,  direction,  or  command  by  one  to  an- 
other to  commit  a  tort. 

Mere  presence  at  the  commission  of  a  wrong,  as  an  assault,  does 
not  attach  liability  as  principal ;  *  but  encouraging,  inciting,  and 
even  presence  without  disapproval,  in  connection  with  other  circum- 
stances, may  have  that  effect.^  It  is  in  this  sense  that  those  con- 
spirators who  do  not  actually  commit  a  wrong  are  tort  feasors.* 
The  liability  of  joint  tort  feasors  may  arise  out  of  ratification  of  an 
action  done  for  a  party's  benefit  although  without  his  authority.* 

Nor  is  mere  similarity  of  design  or  conduct  on  the  part  of  inde 
pendent  actors  sufficient  to  constitute  such  actors  joint  tort  fea- 
sors.^® If  a  wrong  be  jointly,  done, — that  is,  in  concert, — ^the  de- 
fendants are  joint  tort  feasors;  if  it  be  severally  done, — that  is,  in 
dependently,  though  for  a  similar  purpose  and  at  the  same  time, — 
without  any  concert  of  action,  they  are  several  tort  feasors.**  An 
action  will  not  lie  against  two  persons  jointly  for  slander.  The 
words  of  one  are  not  the  words  of  another,  and  the  injury  resulted 
from  words  only."  So,  where  a  libel  has  been  successively  repeated 
by  several  persons,  an  action  will  lie  against  each  of  those  who  cir- 

■ 

Whitney  v.  Bax^kuB,  149  .Pa.  St.  29,  24  Atl.  51;  Wilbur  v.  Turner,  39  lU.  App. 
526. 

5  Harris  v.  Rosenberg,  43  Ck)nn.  227;  Colegrove  v.  Railroad  Co.,  0  Duer,  382. 

«  Hilmes  v.  Stroebel.  59  Wis.  74,  17  N.  W.  539. 

t  Willi  V.  Lucas,  110  Mo.  219,  19  S.  W.  726. 

8  Post,  p.  364,  *'Consplrator8'*;  Cheney  v.  Powell,  88  Ga.  629,  15  S.  E.  750. 

»  See  ante,  p.  40. 

10  Clark  &  L.  Torts,  43,  comparing  Hume  v.  Oldacre,  1  Starkle,  351,  with 
Paget  V.  Birkbeck,  3  Fost.  &  F.  683. 

11  WiUiams  v.  Sheldon,  10  Wend.  654;  MiUer  y.  Highland  Ditch  Co.,  87  Cal. 
430,  25  Pac.  550;  Harley  v.  MerriU  Brick  Co..  83  Iowa.  73,  48  N.  W.  1000: 
Gallagher  y.  Kemmerer,  144  Pa.  St  509,  22  Atl.  970;  Little  Schuylkltt  Net. 
R.  &  C.  Co.  V.  Richard's  Adm'r,  57  Pa.  St  142;  Chipman  y.  Palmer,  77  N.  Y. 
51;  Slater  r.  Mercereau,  64  N.  Y.  138.  But,  to  constitute  defendants  joint  tort 
feasors,  there  must  be  community  of  wrong,— <M>ncert  of  action.  Bennett  y. 
Fifleld,  13  R.  I.  139.  Of.  Chipman  y.  Palmer,  77  N.  Y.  51,  with  Simmons  y. 
Byerson,  124  N.  Y.  319,  26  N.  E.  911;  Dooley  y.  Seyenteen  Thonsand  Vfye 
Hundred  Head  of  Sheep  (Cal.)  35  Pac.  1011. 

12  Patten  v.  Gumey,  17  Mass.  182-186. 
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Ciliated  it  They  are  several,  not  joint,  tort  feasors.^*  None  the  less, 
cwdinarily,  both  parties  guilty  of  concurrent  negligence  may  be  sued 
jointly^  though  thqr  had  no  common  purpose  and  though  there  was 
no  concert  in  action.* 

SAME— LIABILITY  OF  JOINT  TOHT  FEASOBS. 

66.  Each,  any,  or  all  joint  tort  feasors  are  responsible  in 
compensatory  damages  for  joint  wrongs  without 
regard  to  degree  of  culpability  or  extent  of  partici- 
IMition. 

The  person  injured  by  joint  tort  feasors  may  sue  and  recover 
against  all,  any  number,  or  only  one  of  them.f  The  liability  is  joint 
and  several.^*  Indeed,  he  may  bring  different  forms  of  action 
against  different  participants — trespass  against  one,  trover  against 
another,  and  so  on.*'  The  law  does  not  recognize  degrees  of  culpa- 
bOity  between  wrongdoers,  and  will  not  apportion  compensatory 
damages  between  them.  They  are  alike  guilty  and  alike  responsi- 
ble.* •  But  while  the  sufferer  may  proceed  separately  against  ail  tort 
feasors  who  injured  him,  or  against  them  all  jointly,  he  must  elect  to 

i»  Martin  v.  Kennedy,  2  Bos.  &  P.  C»;  Nlcoll  v.  Glennie,  1  Maule  &  S.  588- 
502. 

•  Flaherty  v.  Minneapolis  &  St  L.  Ry.  Ck).,  39  Minn.  328,  40  N.  W.  160.  As 
In  a  raUroad  coUislon:  Golegrove  y.  Railroad  Co.,  20  N.  Y.  402.  And  see 
Slater  ▼.  Mersereau,  64  N.  Y.  138. 

t  Merryweather  v.  NIxan,  8  Term  R.  ISO;  Chaflfee  v.  U.  S.,  18  WaU.  516; 
Wisconsin  Gent.  R.  Co.  v.  Ross,  142  lU.  9,  31  N.  E.  412;  Slater  v.  Merserean, 
6#  N.  y.  138;  Bryant  y.  Carpet  Co.,  131  Mass.  491 ;  North  Pennsylvania  R.  Co. 
T.  Mahoney,  57  Pa.  St.  187. 

»*  MltcheU  V.  Tarbntt,  5  Term  R.  049,  cited  In  McAvoy  v.  Wright,  137  Mass. 
207.  Cf.  Stone  y.  Dickinson,  5  Allen,  29  (as  in  nuisance);  Irvine  v.  Wood,  51 
N.  Y.  22(;  Slater  v.  Mersereau,  64  N.  Y.  138;  Klauder  v.  McGrath.  35  Pa. 
8t  128;  Consolidated  Ice  Mach.  Go.  v.  Keifer,  134  lU.  481,  25  N.  £.  799. 

»»  Lovejoy  v.  Murray,  3  Wall.  1;  Greed  v.  Hartmaim,  29  N.  Y.  591;  Peoria 
y.  Simpson,  110  111.  294;   State  v.  Babcock,  42  Wis.  138. 

»•  Warren  y.  Westnip.  44  Minn.  237,  46  N.  W.  347;  Keegan  v.  Hayden,  14 
R.  L  175;  Post  v.  Stockwell,  34  Hun,  373;  Huddleston  v.  West  Bellevue,  111 
Fa.  St  110,  2  Atl.  200;  Price  v.  Harris,  10  Bing.  331,  25  E.  G.  L.  159;  Albright 
V.  McTighe,  49  Fed.  817;  HIU  y.  Goodchlld  (1771)  5  Burrows,  2790;  Halsey  v. 
Woodruff,  9  Pick.  555. 
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pursue  one  course  or  the  other;  and,  having  made  his  election,  he  is 
bound  by  it.  If  he  sues  all  jointly  and  has  judgment,  he  cannot  aft- 
erwards sue  them  separately;  or  if  he  sues  separately  and  has  judg- 
ment, he  cannot  afterwards  sue  them  in  a  joint  action.  The  prior 
judgment  against  one  is  an  election  as  to  that  one  to  pursue  his  sev- 
eral remedy;  but  it  Is  ordinarily,  in  America,  no  bar  to  the  suit  for 
the  same  wrong  against  any  one  or  more  of  the  other  wrongdoers.*^ 

SAME  —  CONTHIBUTION  BETWEEN  JOIHT  TOBT  FEASOB8. 

67.  There  can  be  no  contribution  between  joint  tort  feasors 
except  when  they  neither  knew  nor  are  presumed 
to  have  known  that  a  legal  wrong  was  being 
done. 

In  cases  where  the  wrongdoers  actually  intend  to  do  an  unlawful 
act,  or  where  they  are  presumed  to  know  that  they  were  doing  an 
unlawful  act,  there  is  neither  indemnity  nor  contribution  between 
them.     Thus,  if  the  owner  of  premises  leave  a  hatchway  on  the 
street  open  and  unguarded,  and  is  compelled  to  pay  damages  to  a 
traveler  injured  thereby,  he  cannot  recover  indemnity  of  another 
person  who  may  have  interfered  with  the  hatchway  so  as  to  make 
it  more  dangerous.*'    Where,  however,  joint  tort  feasors  in  com- 
mitting the  tort  do  what  is  apparently  lawful,  in  the  belief  that  they 
are  pursuing  a  lawful  course,  and  the  wrong  inflicted  upon  another 
arises  out  of  this  conduct  by  construction  or  inference  of  the  law,  and 
is  not  the  foreseen  result  of  a  wrongful  act,  the  law  will  allow  contri- 
bution between  them.    In  m<any  instances  several  parties  may  be 
liable  in  law  to  the  person  injured,  while  as  between  themselves  some 
of  them  are  not  wrongdoers  at  all;  and  the  equity  of  the  guiltless  to 
require  the  actual  wrongdoer  to  respond  for  all  damages,  and  the 
equally  innocent  to  contribute  his  portion,  is  complete.**    Indeed, 

IT  The  Atlas,  93  U.  S,  302. 

i«  Churcblll  Y.  Holt,  131  Mass.  07.    Cf.  Id.,  127  Mass.  1G5. 

i»  Carpenter,  J.,  in  Nashua  Iron  &  Steel  CJo.  v.  Worcester  &  N.  R.  CJo.,  62  N. 
H.  159;  Avery  v.  Halsey,  14  Pick.  174;  Gray  v.  Boston  Gaslight  Co.,  114  MaM. 
149;  GhurchiU  t.  Holt,  127  Mass.  165,  131  Mass.  67;  Armstrong  Go.  r.  Glarioo 
Co.,  66  Pa.  St.  218. 
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tlie  rule  as  to  no  contribution  has  so  many  exceptions  that  it  can 
hardlj  with  propriety  be  called  a  general  rale.*^ 

RELATIONSHIP. 

68.  Liability  by  reason  of  relatioiisliip  will  be  considered 

under  the  following  heads: 

(a)  Husband  and  wife. 

(b)  Landlord  and  tenant. 

(c)  Independent  contractor. 

(d)  Master  and  servant. 

(e)  Partners. 

SAME -HUSBAND  AND  WIFE. 

69.  The  common-law  limitarion  as  to  the  status  of  mar^ 

lied  women  led  to  two  principal  consequences,  so 
far  as  the  law  of  torts  is  concerned: 

(a)  Inability  of  wife  to  sUe  or  be  sued  in  tort,  and  to 

the  sole  responsibility  of  her  husband  for  torts 
committed  by  her  before  or  after  marriage,  in  an 
action  in  which  she  was  Joined  with  him  as  a  party 
defendant,  ordinarily,  but  not  invariably,  and  to 
his  sole  right  to  recover  for  any  tort  committed 
against  her. 

(b)  The  use  of  coverture  as  a  defense  to  a  cause  of  ac- 

tion really  based  on  contract,  but  attempted  to  be 
enforced  through  the  form  of  an  action  ex  delicto 
to  avoid  her  exemption  from  liability  for  her  con- 
tract. 

UahQity  at  Common  Law  for  Torts  of  Wife. 

At  common  law  the  personality  of  a  married  woman  was  merged 
in  that  of  her  hosband.  Man  and  wife  were  one,  and  the  man  was 
that  one.  Therefore,  even  after  a  divorce,  she  conld  not  sne  him 
for  a  tort  committed  against  her,  e.  g.  for  assault  and  battery.'^ 

>•  Balky  y.  Bnasliig,  28  €k>iin.  465;  NaBhna  Iron  &  Steel  Go.  t.  Worcester  & 
N.  R.  Co.,  02  N.  H.  159. 
SI  Abbott  y.  Abbott,  67  Me.  304;  PhiUSps  v.  Bamet,  1  Q.  B.  DIt.  436. 
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All  her  property  became  his, — so  did  her  debts.  Her  husband  was 
held  responsible  for  her  torts  whether  committed  before  or  after 
marriage.^ ^  Indeed,  he  might  even  have  been  arrested  for  his 
wife's  tort."^  It  was  impossible  for  the  wife  during  coverture  to  be 
either  sole  plaintiff  or  sole  defendant  in  actions  ex  delicto,  and  by 
reason  of  this  rule  the  husband  was  joined  for  conformity.  It  would 
seem  there  was  doubt  whether  he  was  joined  because  he  was  liable, 
or  whether  this  joinder  made  him  liable  to  pay  damages  and  cost 
of  suit.  But  in  either  case  it  did  not  make  him  a  tort  feasor,  either 
sole  or  joint,  nor  give  any  cause  of  action  against  him  alone.  If 
the  wife  died,  the  action  abated;  and,  if  the  action  was  brought  after 
sentence  of  divorce  was  pronounced,  the  husband  could  not  have 
been  joined.**  If  the  husband  died,  the  wife  could  then  be  sued  as 
feme  sole.  The  husband,  however,  was  liable  for  property  con- 
verted by  her  alone,  because  the  converted  property  necessarily  be- 
came his,  and  the  conversion  was  deemed  to  be  for  his  use,  and  he 
could  have  been  sued  alone.  Indeed,  it  appears  that,  even  if  the 
conversion  had  been  the  result  of  the  joint  act  of  both,  he  could  havt' 
been  sued  alone.*'  When  torts  were  committed  by  her  in  the  pres- 
ence  of  her  husband,  he  was  conclusively  presumed  to  have  coerced 
her,  and  was  solely  liable  for  consequent  damages. 

Same — Coverture  as  a  Defense  to  Actions  in  Form  ex  Ddicto. 

A  married  woman  was  by  common  law  incapable  of  binding  her- 
self by  contract,  and  therefore,  like  an  infant,  could  not  be  made 
liable  for  a  wrong  in  an  action  of  deceit  or  the  like  when  this  woald 
have  in  substance  amounted  to  making  her  liable  on  contract     For 

a  a  Generally,  as  to  liability  of  husband  for  torts  of  wife  during  coverturr, 
see  Baker  v.  Young,  44  111.  42-^7;  Wright  v.  Kerr,  Add.  (Pa.)  13;  Dailey  v. 
Houston.  58  Mo.  361;  Carleton  v.  Haywood,  40  N.  H.  314;  Jackson  ▼.  Kirby, 
37  Vt.  448;  BrazU  v.  Moran.  8  Minn.  236  (Gil.  205). 

2  3  Solomon  v.  Waas.  2  Hilt.  (N.  Y.)  179. 

2«  Capel  V.  Powen,  17  C.  B.  (N.  S.)  743;  Head  v.  Briscoe,  5  Car.  &  P.  484; 
Phillips  V.  Barnet,  1  Q.  B.  Div.  436;  Wright  v.  I^nard,  11  C.  B.  (N.  S.)  258- 
266;  Cassin  v.  Delany,  38  N.  Y.  178;  Baker  v.  Braslln,  16  R.  I.  635,  18  Atl. 
1039. 

«»2  Cord,  Mar.  Worn.  §  1147.  But  soe  Draper  v.  Fulkes,  Yelv.  1G6;  Key- 
worth  v.  Hill,  3  Bam.  &  Aid.  685;  Heckle  v.  Lurvey,  101  Mass.  344;  Kowing 
V.  Manly,  49  N.  Y.  192,  198,  199. 
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example,  an  action  could  not  have  been  maintained  against  a  hus- 
band and  wife  for  her  false  and  fraudulent  representation  that  she 
was  a  widow  at  the  time  she  executed  a  bond  and  mortgage,  in  ex- 
change for  which  another  gave  up  to  her  promissory  notes  to  a  great 
amount  against  third  persons.'* 

60.  Modem  statutory  provisions,  as  they  have  extended 
the  powers  and  rights  of  married  women,  have  in 
creased  her  duties  and  liabilities.  Their  tendency 
is 

(a)  As  to  torts  committed  by  her,  to  attach  to  her  lia- 

bility jointly  with  her  husband,  or  to  the  exclusion 
of  her  husband's  responsibility  by  virtue  of  rela- 
tionship alone,  leaving  cases  where  the  husband 
and  the  wife  are  joint  tort  feasors,  or  principal  and 
agent,  to  ordinary  rules: 

(b)  As  to  torts  committed  against  her  person  and  prop- 

erty, to  entitle  her  to  recover  damages  in  her  own 
right,  subject  to  her  hiusband's  right  to  recover  for 
damages  done  him  through  wrongs  to  her. 

(c)  As  between  husband  and  v^ife,  to  deny  the  right  to 

sue  in  tort. 

General  Effect  of  American  Stntvles — Torts  Qyinmitted  by  Wife. 

In  the  United  8tates,  the  common-law  disabilities  of  a  married 
woman,  and  liability  of  her  husband  for  her  torts,  remain,  except 
as  modified  by  statute."  Bights,  duties,  and  liabilities  vary  as  legis- 
lation varies.  No  universal  statement,  therefore,  can  be  made  as 
to  the  general  law.  But  in  many,  and  perhaps  most,  states,  the 
courts  have  been  exceedingly  conservative  in  adopting  startling  in- 
novations in  the  common-law  doctrine  of  liability  of  the  husband  for 
the  acts  of  the  wife,  and  require  that  the  intention  to  make  such 
changes  be  clearly  and  unambiguously  expressed.  The  tendency 
of  statutes,  as  stated  in  the  black-letter  text,  will  be  found  in  differ- 

«•  Keen  v.  Coleman,  39  Pa.  St.  299;   Woodward  t.  Barnes,  46  Vt.  332;  Trust 
Co.  V.  Sedgwick,  07  U.  S.  304;  Kowlng  v.  Manly,  49  N.  Y.  192. 
IT  Dean  v.  MetropoUtan  EL  Ry.  Co.,  119  N.  Y.  540.  23  N.  E.  1054. 
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ent  stages  of  deyelopment  in  the  statutes  of  the  various  states.  'Die 
general  rule  seems  to  be  that,  while  the  wife's  separate  estate  is 
liable  for  her  torts,  her  husband's  joint  responsibility  remains.'*" 
On  the  other  hand,  the  more  advanced  stage  of  opinion  and  legis- 
lation is  that,  as  the  presumed  and  actual  control  of  the  wife's  per- 
son and  property  by  her  husband  has  been  removed,  her  responsi- 
bility for  her  torts  and  her  right  to  recover  for  torts  committed 
against  her  should  be  recognized,  and  her  husband's  corresponding 
liabilities  and  rights  to  recover  should  disappear.  Thus,  since  the 
wife's  brains  and  tongue  are  her  own  property,  there  is  no  reason 
why  she  should  not  be  solely  liable  for  slander.** 

The  presumption  of  coercion  may  now  be  rebutted,  and  each  of  the 
two  may  be  deemed  the  wrongdoer,  the  same  as  if  unmarried,  and 
the  husband  is  liable  alone  only  when  the  wife  acted  solely  under  his 
coercion  in  fact."®  When  the  act  is  joint  the  liability  is  joint.  The 
husband  and  wife  may  be  joint  tort  feasors  in  assault'^  If  a  hus- 
band advise  or  direct  a  wrong,  as  an  entry  on  another's  premises  by 
his  wife,  he  is  liable.** 

Bince  property  converted  by  the  wife  does  not  become  a  part  of 
the  husband's  estate,  but  remains  her  own  as  though  she  was  a  feme 
sole,  there  is  no  reason  why  she  should  not  be  charged  for  con- 
version to  her  own  use,  if  her  husband  has  no  connection  with  the  con- 

«•  Stelnhauser  v.  Spraul,  114  Mo.  551,  21  S.  W.  515,  859;  Choen  t.  Porter, 
m  Ind.  194-199;  McRlfresh  v.  KirkendaU,  86  Iowa,  224-227;  Enders  ▼.  Beck. 
18  Iowa,  86,  87;  Baum  ▼.  MuUen,  47  N.  Y.  577,  578;  Mangam  ▼.  Peck,  111  N. 
Y.  401,  18  N.  E.  617;  Fitzgerald  v.  Quann,  109  N.  Y.  441,  17  N.  B.  354. 

2»  Martin  v.  Robson,  65  111.  125;  NorriB  ▼.  Ck^rkUl,  32  Kan.  409,  4  Pac.  882. 
And  see  Dobbin  v.  Cordlner,  41  Minn.  165,  167,  42  N.  W.  870;  Ricd  v.  MueUer, 
41  Mich.  214,  2  N.  W.  23;  Vocbt  v.  Kuklence,  119  Pa.  St  365,  13  Ati.  199;  Ful- 
1am  V.  Rose,  160  Pa.  St  47,  28  Atl.  497.  But  see,  contra,  McElfresh  v.  Kirken- 
daU, 36  Iowa,  224;  Lnse  ▼.  Oaks,  Id.  562;  Fitzgerald  v.  Quann,  109  N.  Y.  441, 
17  N.  B.  354. 

so  See  Bethel  ▼.  Otis  (Iowa)  61  N.  W.  200;  Byford  v.  Glrton,  90  Iowa,  661, 
67  N.  W.  588;  Brazil  v.  Moran,  8  Minn.  236  (GU.  205);  Quick  y.  MlUer,  103  Pa. 
St  67;  Ball  v.  Bennett,  21  Ind.  427;  Baker  v.  Young,  44  lU.  42;  Kosmlnaky 
T.  Goldberg,  44  Ark.  401;  MOler  v.  Sweltzer,  22  Mich.  391;  Gassin  v.  Delan^; 
38  N.  Y.  178;  MarshaU  v.  Cakes,  51  Me.  308;  Garleton  v.  Haywood,  49  N.  H. 
814;  Simmons  v.  Brown,  5  R.  I.  299. 

»i  Hayden  v.  Woods,  16  Neb.  306,  20  N.  W.  346. 

•2  Bauerscbmitz  t.  Bailey,  29  111.  App.  295. 
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duct  constituting  the  conyersion.''  In  dealing  with  her  own  prop- 
erty she  is  liable  in  tort  separate  from  her  husband,  even  if  her  hus- 
band be  liable  for  her  personal  tort** 

Where  the  wife  does  an  act  not  under  her  husband's  coercion,  but 
both  of  them  act  on  their  own  accord,  they  may  be  sued  jointly;  as 
where  they  voluntarily  join  in  conversion,*"  or  assault  and  battery/* 
The  husband  may  be  liable  for  the  acts  of  his  wife  as  his  agent. 
Thus,  on  a  sale  of  business,  where  the  wife  represented  the  daily  re- 
ceipts as  greatly  in  excess  of  what  they  really  were,  her  husband, 
as  principal,  was  held  personally  liable.*^  The  wife  may  be  held 
liable  for  the  acts  of  her  husband  as  her  agent.  Thus,  she  can  be 
held  liable  for  the  fraud  of  her  husband  dealing  as  her  agent  with 
Buch  property.*  • 

Same — Torts  Committed  against  the  Wife. 

A  wife  may  now  generally  recover  for  her  own  use  damages  suf- 
fered from  a  personal  tort  committed  against  her.  The  right  of  the 
wife  to  sue  for  tort  to  her  separate  or  community  property  is  gen- 
erally recognized.  This  entire  subject  will  be  subsequently  consid- 
ered at  some  length. 

Torts  as  iehoeen  nuAand  and  "Wife. 

The  policy  of  the  law  does  not  incline  to  admit  that  a  husband  and 
wife  can  commit  torts  against  each  other.** 

••Hagebush  y.  Bagland,  78  HI.  40;  Carreau  v.  Chapotel,  45  La.  Ann.  860, 
13  SouUu  250. 

M  Yanneman  y.  Powers,  56  N.  Y.  30-42;  QnUty  y.  Pattie,  135  N.  Y.  201,  82 
N.  B.  47.    Compare  Flesh  y.  Lindsay,  115  Mo.  1,  21   8.  V(r.  007. 

tiEstfll  y.  Fort,  2  Dana  (Ky.)  237;  Peak  y.  Lemon,  1  Lang.  295.  And  see 
make  y.  Blackley,  109  N.  C.  257, 13  8.  B.  786;  Wirt  y.  Dinan,  44  Mo.  App.  583. 

s«  Boadcap  y.  SIpe,  6  Grat  213;   Griffin  y.  Reynolds,  17  How.  609. 

•'  Taylor  y.  Green,  8  Car.  &  P.  316. 

••Ferguson  y.  Brooks,  67  Me.  251;  Bo  we  y.  Smith,  45  N.  Y.  230;  Baum  y. 
Midlen.  47  N.  Y.  577;  Knappen  y.  Freeman,  47  Minn.  491,  50  N.  W.  533. 

»•  Post,  p.  274. 

BALK,  TORTS— 9 
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SAME— LANDLOBD  AND  TENANT. 

61.  I^rimia  fade,  the  oocupant,  and  not  the  ov^ner  or  land- 
lord, is  liable  to  third  i>er8on8  for  injuries  caused 
by  the  failure  to  keep  the  premises  in  repair.  The 
liability  may,  however,  be  extended  to  the  land- 
lord or  owner 

(a)  When  he  contracts  to  repair. 

(b)  Where  he  knowingly  demises  the  premises  in  a  ruin- 

ous condition,  or  in  a  state  of  nuisance. 

(c)  Where  he  authorizes  a  wrongr-^ 

The  general  rule  as  to  the  liability,  as  between  landlord  and  ten- 
ant, for  injuries  caused  by  the  defective  condition  of  the  premises, 
is  "that  the  tenant  and  not  the  landlord  is  liable  to  third  persons 
for  any  accident  or  injury  occasioned  to  them  by  the  premises  being 
in  a  dangerous  condition."  ** 

Contract  to  Repair. 

If,  however,  the  landlord  lets  the  premises  with  a  covenant  to  re- 
pair, even  if  the  tenant  is  to  pay  for  them,  the  landlord  is  liable. 
Under  such  circumstances,  workmen  negligently  left  the  entrance 

*o  Adams  v.  Fletcher,  17  R.  I.  137.  20  Ati.  263;  Hart  v.  Cole,  156  Mass.  475, 
31  N.  E;.  644;  Caldwell  v.  Slade.  150  Mass.  84,  30  N.  E.  87;  Franke  v.  City  of 
St.  Louis,  110  Mo.  516,  19  S.  W.  938;  cases  collected  In  Peil  v.  Relnhart,  12 
Lawy.  Rep.  Ann.  843  (127  N.  Y.  381,  27  N.  E.  1077);  Curtis  v.  Kiley,  153  Mass. 
123,  26  N.  B.  421. 

41  Underh.  Torts,  'p.  129,  rule  22.  Thus,  In  Cheetham  v.  Haropson,  4  Term 
R.  318,  it  was  held  that  an  action  on  the  case,  for  not  repairing  fences,  to  the 
injury  of  plaintiff,  can  only  be  maintained  against  occupier,  and  not  against 
the  owner  of  the  fee,  who  is  not  in  possession.  Ahem  v.  Steele,  115  N.  Y.  203, 
22  N.  E.  193  (collecting  authorities);  Sterger  v.  Van  Siclden,  132  N.  Y.  499, 
30  N.  E.  987.  lessor  of  railroad  is  not  liable  for  torts  of  lessee.  Miller  t. 
Railroad  Co.,  125  N.  Y.  118,  26  N.  E.  35.  Landlord  not  liable  for  damage 
caused  by  want  of  ordinary  repairs  to  privy  vaults.  Pope  v.  Boyle,  98  Mo.  527, 
11  S.  W.  1010.  See,  geueraUy,  Caldwell  v.  Slade,  156  Mass.  84,  30  N.  E.  87. 
Cf.  Dalay  v.  Savage,  145  Mass.  38,  12  N.  E.  841;  cases  collected  in  Peil  v. 
Relnhart,  12  Lawy.  Rep.  Ann.  843  (127  N.  Y.  381,  27  N.  E.  1077);  Bartlett  y. 
Boston  Gaslight  Co.,  122  Mass.  209;    Fisher  v.  Thirkell.  21  Mich.  1. 
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to  the  cellar  in  the  public  hall  uncovered  during  the  night,  and  the 
plaintiff  fell  into  it  and  was  injured.  The  landlord  was  held  lia- 
ble.** On  the  other  hand,  if  tenant  covenants  to  keep  the  prem- 
ises in  repair,  the  landlord  cannot  be  said  to  authorize  the  continu- 
ance of  a  nuisance;  and  not  he,  but  the  tenant,  will  be  liable.*' 
Letimg  Premises  in  Ruinous  C&ndition  or  State  of  Nuisance — Authorizing 

Wrcnffs. 

Moreover,  if  the  landlord  knowingly  let  the  property  in  a  condi- 
tion of  nuisance,  he  (and  the  tenant  also)  may  be  liable  to  third  per- 
sons.** He  is  said  to  have  authorized  the  continuance  of  the  wrong 
only  if  he  had  notice  of  ruinous  condition,*"*  and  not  then  if  the 
tenant  is  bound  to  repair.**  But  where  property  is  demised  and  at 
the  time  of  the  demise  is  not  a  nuisance,  but  becomes  so  only  by  the 
act  of  the  tenant  while  in  his  possession,  and  the  injury  happens 
during  such  possession,  the  owner  is  not  liable.*'  But  where  the 
o^rner  leases  premises  which  are  in  a  condition  of  nuisance,  or  must 

«a  Jjeslie  v.  Pounds,  4  Taunt.  649;  Nelson  v.  Liverpool  Brewery  Co.,  2  C. 
P.  D!v.  311.  Cf.  Pretty  v.  Blckmore,  L».  R.  8  C.  P.  401,  with  GwinneU  v. 
Earner,  L.  R.  10  C.  P.  658.  But  reservation  of  right  to  enter  premises  to  re- 
pair the  same  does  not  attach  liability  to  landlord.  Clifford  v.  Atlantic  Mills. 
146  Mass.  47,  15  N.  E.  84.  See  TlmUn  v.  Standard  Oil  Co..  126  N.  Y.  514,  27 
N.  E.  786.  distinguishing  Sterger  v.  Van  Siclen,  55  Hun,  605,  7  N.  Y.  Supp.  805; 
Id.,  132  N.  Y.  499,  30  N.  E.  987. 

«s  Post,  note  46.  If  the  landlord  undertakes  to  transmit  power  to  adjacent 
buildings,  he  is  liable  for  Injury  to  an  employ^  of  one  of  the  tenants  by  negli- 
gence in  not  keeping  pulleys  and  shafts  in  safe  condition,  though  the  lease  re- 
quired  tenant  to  keep  shaft  in  repair.  Poor  v.  Sears,  154  Mass.  539,  28  N.  E. 
1(WK>;  Pretty  v.  Bickmore,  L».  R.  8  C.  P.  401. 

««  Joyce  V.  Martin,  15  R.  I.  558,  10  Atl.  620.  Both  may  be  liable  for  negli- 
gence.-^the  landlord  for  negligence  in  construction;  the  tenant,  for  negligence 
In  use  of  such  premises.  Eakln  v.  Brown,  1  E.  D.  Smith,  36;  McDonough  v. 
Oilman,  3  Allen  (Mass.)  261;  Todd  v.  Flight,  9  C.  B.  (N.  S.)  377;  Gandy  v. 
Jnbber,  5  Best  &  8.  485,  9  Best  &  S.  15;  Rich  v.  Basterfield,  4  C.  B.  783;  Rus- 
8eU  ▼.  Shenton,  3  Q.  B.  449;  O'Connor  v.  Andrews,  81  Tex.  28,  16  S.  W.  628. 

♦a  Welfare  v.  London  &  B.  Ry.  Co..  L.  R.  4  Q.  B.  693;  Southcote  v.  Stanley, 
1  Hurl.  &'  N.  247;  Slight  v.  Gntslaff,  35  Wis.  675.  But  such  knowledge  may 
be  constructive.  Timlin  v.  Standard  OU  Co.,  126  N.  Y.  514,  27  N.  E.  786;  Dick- 
son ▼.  Chicago,  R.  I.  &  P.  R.  Co.,  71  Mo.  575. 

4«  Pretty  ▼.  Blckmore,  L.  R.  8  C.  P.  401;  Gwinnell  v.  Earner,  L.  R.  10  C. 
P.  658.    But  see  Ingwersen  v.  Rankin,  47  N.  J.  Law.  18. 

*T  Owings  V.  Jones,  9  Md.  108;  Rich  v.  Basterfield,  4  C.  B.  783. 
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in  the  nature  of  things  become  so  by  their  user,  and  receives  rent, 
he  is  liable  for  the  injury  resulting  from  such  nuisance.^*  Thus,  if 
landlord  let  premises  with  a  stack  of  chimneys  in  a  ruinous  and 
fallen  state,  he  is  liable  for  damages;  *•  but  if  he  builds  a  chimney 
which  by  the  act  of  the  tenant  becomes  a  nuisance,  the  tenant  is 
liable,  and  not  the  landlord.*®  But  where  the  demise  was  of  a  lime 
kiln  and  quarry,  the  landlord  was  held  liable  for  the  nuisance  resulting 
from  smoke  from  the  kiln,  as  being  the  necessary  consequence  of  an 
act  he  authorized.*^  A  fortiori,  if  the  lessor  of  premises  licenses 
the  lessee  to  perform  acts  which  amount  to  a  nuisance,  the  lessor  is 
liable." 

Liability  of  Landlord  to  Tenant. 

An  implied  grant  of  whatever  is  necessary  or  beneficial  to  the 
thing  granted  has  been  recognized.  Therefore  a  tenant  may  sue  his 
landlord  for  granting  to  a  third  person  permission  to  construct  a 
chimney  obstructing  such  tenant's  window."  The  law  does  not, 
however,  imply  a  warranty  on  the  part  of  the  landlord  that  the 
premises  are  fit  for  occupation  or  for  the  tenant's  purposes.*^  There- 
fore, in  the  absence  of  fraud  or  misrepresentation,  a  landlord  is  not 
responsible  for  injuries  happening  to  his  tenant  by  reason  of  a  snow- 
slide  or  avalanche.** 

*•  RosweU  V.  Prior,  12  Mod.  635;  Godley  v.  Hagerty,  20  Pa.  St.  387;  Cod- 
greve  v.  Smith,  18  N.  Y.  79;  CUfford  v.  Dam,  81  N.  Y.  52.  Cf.  Fisher  v.  TUr- 
kell,  21  Mich.  1-20;  Joyce  v.  Martin,  15  R.  I.  558,  10  AtL  620. 

*•  Todd  V.  Plight,  9  d  B.  (N.  S.)  377. 

fto  Rich  y.  Basterfield,  4  C.  B.  783. 

■1  Harris  v.  James,  45  Law  J.  Q.  B.  545. 

B2  White  V.  Jameson,  L.  R.  18  Eq.  803.  And  see  Lufkln  v.  Zane,  157  Mass. 
117,  31  N.  B.  757. 

(^8  Case  V.  Minot,  158  Mass.  577,  33  N.  E.  700. 

B4  Buckley  v.  Cunningham,  103  Ala.  449,  15  South.  826;  Baker  v.  Holtpnf' 
fell,  4  Taunt.  45;  Dutton  v.  Gerrish,  9  Cusb.  (Mass.)  89;  Bowe  v.  Hanking, 
135  Mass.  880;  Naumberg  y.  Young,  44  N.  J.  Law,  341-^45. 

•»  Doyle  V.  RaUway  Co.,  147  U.  S.  413,  13  Sup.  Ct  333;  Booth  v.  Menial, 
155  Mass.  521.  30  N.  E.  85.  A  landlord  Is  not  liable  for  a  failure  to  disclose 
the  existence  of  a  defective  drain,  discovered  by  him  during  a  tenancy  at  will, 
during  which  the  tenant  contracted  typhoid  fever  and  died.  Bertie  v.  B*lagg, 
161  Mass.  504,  37  N.  E.  572. 
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8AMB— INDEPENDENT  CONTBACTOB. 

02.  An  i2idei>6xid6nt  contractor  is  one  who  undertakes  to 
produce  a  given  result  without  being  in  any  way 
controlled  as  to  the  method  by  which  he  attains 
that  result.  He  is  distinguished  from  a  servant, 
ip^ho,  on  the  other  hand,  is  under  the  orders  and 
control  of  his  master  in  respect  to  the  means  and 
methods  used  to  attain  the  end  for  which  he  is 
employed. 

It  is  of  great  importance  to  determine  whether  in  a  particular  case 
there  exists  the  relationship  of  master  and  servant  (in  its  broadest 
^eose),  or  of  employer  and  independent  contractor.  And  so  far  us 
the  defendant  is  concerned,  the  question  may  involve  his  entire  r(^ 
tiponsibility  for  damages.  If  he  can  show  that  the  harm  was  doni' 
by  an  independent  contractor,  in  many,  perhaps  in  most,  cases  he  can 
escape  liability.** 

Ordinarily  it  is  regarded  that  the  test  of  the  relationship  is  "whetli- 
w  the  defendant  retained  the  power  of  controlling  the  work."  •**  For 
example,  a  person  boys  standing  timber,  and  a  third  person  contracts 
to  cnt  it  into  lumber  at  an  agreed  price  per  thousand  feet,  assuminp: 

M  Singer  Mannfg  Co.  v.  Rahn,  132  U.  S.  518,  10  Sup.  Ct.  175;  Waters  v. 
Ptoneer  Fuel  Co..  52  Minn.  474,  55  N.  W.  52;  Sproul  v.  Hemmlngway,  14  Pick. 
1;  Lawrence  v.  Shipman,  39  Conn.  586;  Crenshaw  v.  UUman,  113  Mo.  633,  20 
S.  W.  1077;  Cuff  v.  Railroad  Co.,  35  N.  J.  Law,  17;  Brannock  v.  Elmore,  114 
Mo.  55,  21  S.  W.  451;  Hawver  v.  Whalen,  49  Ohio  St.  69.  29  N.  E.  1049; 
Chariebols  v.  Gogebic  &  M.  R.  Co.,  91  Mich.  59.  51  N.  W.  812;  Welsh  v.  Parrlflli, 
148  Pa.  St.  599.  24  Ati.  86;  Haley  v.  Jump  River  Lumber  Co.,  81  Wis.  412,  51 
N.  W.  321,  956;  Piette  v.  Bavarian  Brewing  Co.,  91  Micli.  605,  52  N.  W.  152. 
S«  dissenting  opinion  (Dwight,  C.)  in  McCafferty  v.  RaUway  Co.,  61  N.  Y. 
17a  As  to  relation  of  a  tenant,  as  an  independent  contractor,  to  his  landlord, 
Tide  Roswell  v.  Prior,  12  Mod.  635;  Cbeetliam  v.  Hampson,  4  Term  R.  318; 
Mahon  v.  Burns,  9  Misc.  Rep.  223,  29  N.  Y.  Supp.  682;  Curtis  v.  Klley,  153 
MaoL  123,  26  N.  E.  421. 

M  Fulton  Co.  St  R.  Co.  v.  McConneU,  87  Ga.  756,  13  S.  E.  828;  New  Or- 
leans, M.  ft  C.  R.  Co.  ▼.  Banning.  15  Wall.  649-657;  Painter  v.  Mayor,  etc., 
4i  Pa.  8t  213;   Singtt  Manurg  Co.  ▼.  Rahn,  132  U.  S.  518,  10  Sup.  Ct.  175. 
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entire  control  of  the  work  and  hiring  and  paying  his  men.    Under 
such  circumstances,  the  purchaser  of  the  timber  is  not  liable  for  in 
juries  to  adjoining  land  resulting  from  the  negligence  of  such  third 
person  or  his  employes  in  the  performance  of  the  contract.** 

But  this  standard' of  control  is  not  absolute  or  inflexible.    Certain 
control  on  the  part  of  the  employer  may  be  retained,  and  the  con 
tractor  be  an  independent  contractor  and  not  a  servant    The  mei*- 
fact  that  the  architect  of  the  owner  directs  certain  things  to  be  done 
by  the  contractor  where  he  does  not  exercise  control  over  him  in  his 
manner  of  doing  the  work  or  his  choice  of  workmen,  dot^s  not  maki^ 
the  contractor  a  servant  of  the  owner.*®     Again,  the  right  of  a 
railway  company  to  inspect,  and  in  a  considerable  measure  to  regu- 
late, by  its  engineer  or  other  proper  oflBcer,  the  construction  of  way, 
by  a  contractor,  who  nevertheless  is  independent,  is  generally  recog- 
nized.*^    The  cases  are,  however,  by  no  means  agreed  as  to  what 
reservation  of  control  in  the  contract  is  consistent  with  the  relation 
ship   of  employer  and   independent   contractor.     The   payment   of 
wages,  the  power  to  dismiss,  select,  or  compel  obedience  of  the  serv- 
ant, to  terminate,  control,  or  to  give  directions  as  to  the  result  of  the 
work,  afford  a  test  (but  not  a  conclusive  or  unfailing  test)  of  whether 
the  servant  is  the  servant  of  the  employer  or  the  independent  con- 
tractor.**    Payment  by  the  job  instead  of  by  the  day  does  not  make 
an  employ^  an  independent  contractor.*' 

fi»  Knowlton  v.  Hoit  (N.  H.)  30  Atl.  34G.  A  tug  owner  is  an  independent  con- 
tractor, as  to  vessels  in  tow.  McLoughlin  v.  New  York  Lighterage  Transp. 
Co.  (Com.  PL)  27  N.  Y.  Supp.  248. 

•0  Morgan  v.  Smith,  159  Mass.  570,  35  N.  E.  101;  Linnefaan  v.  RolUns,  137 
Mass.  123. 

•  1  Casement  v.  Brown,  148  U.  S.  615,  13  Sup.  Ct.  672;  Kiedel  v.  Moi-an,  Fit»- 
slmons  &  Co.,  103  Mich.  262,  61  N.  W.  509. 

•2  Qnarman  v.  Burnett,  6  Mees.  &  W.  409;  Reedie  v.  London  &  N.  W.  Ry. 
Co.,  4  Exch.  244;  Larson  v.  MetropoUtan  St.  Ry.  Co.,  110  Mo.  234.  19  S.  W. 
416;  Brackett  v.  Lubke,  4  Allen  (Mass.)  138;  Forsyth  v.  Hooper,  11  Allen 
(Mass.)  419. 

••  Geer  v.  Darrow,  61  Conn.  220,  23  Atl.  1087. 
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83.  A  person  employinsr  an  Independent  oontraotor  is  not 
generally  responsible  for  the  latter's  wrongftil  acts, 
or  those  of  a  subcontractor  or  servant  of  either, 
except  when 

(a)  He  is  negligent  in  the  selection  of  the  contractor. 

(b)  He  personally  interferes  with,  or  undertakes  to  do, 

or  has  accented,  the  contractor's  work. 

(c)  The  thing  contracted  to  be  done  is  tortious. 

(d)  There  has  been  a  fJBdlure  to  conform  to  a  standard 

of  duty  which  is  required  of  the  employer  abso- 
lutely. 

As  a  general  rule,  the  contractor,  and  not  the  employer  of  the  con 
tractor,  is  liable  for  the  tort  of  the  contractor  and  of  the  contractor'H 
serrants.*^  Thns,  the  owner  of  lands  who  employs  a  carpenter  for 
a  specific  price  to  alter  and  repair  a  building  thereon,  and  to  f  lumisli 
all  the  materials  for  this  purpose,  is  not  liable  for  damages  resultinin: 
to  a  third  person  from  boards  deposited  in  the  highway  in  front  of 
the  land  by  a  servant  in  the  employ  of  the  carpenter.*"  This  merelv 
pertains  to  the  mode  of  doinc  the  work.** 

Negligence  in  Sdection — Interference  vrUh^  or  Acceptance  of  Work. 
If  the  employer  is  negligent  in  the  selection  of  his  independent 
ocmtractor,  or  otherwise,  this  may  be  actionable  fault.*'    Interfer- 
ence by  the  employer  with  the  contractor's  work  attaches  liability 

•«  City  &  Suburban  Ry.  Ck>.  t.  Moores,  80  Md.  d48,  .90  Atl.  643;  Riedel  y. 
M«ran,  FitBBimons  &  Ck>.,  103  Mich.  202,  61  N.  W.  500.  Where  contract  Is 
compulsoiy,  see  Milligao  y.  Wedge,  12  Adol.  &  B.  737;  Case  of  The  Maria,  1 
W.  Rob.  Adm.  05. 

«f  Hlllard  y.  Richardson,  3  Oray,  349.  Cf.  Robbins  y.  Chicago  City,  4  Wall. 
657,  with  Water  Co.  y.  War»-  16  WaU.  566.  And  see  Hexamer  y.  Webb,  101 
N.  Y.  377,  4  N.  E.  755;  Reagan  y.  Casey,  160  Mass.  374,  36  N.  E.  58. 

««  Scammon  y.  City  of  Chicago,  25  111.  424;  Wabash,  St  L.  ft  P.  Ry.  Co.  y. 
Fanrer,  111  Ind.  195,  12  N.  E.  296.  Cf.  Slcelton  y.  Fenton  Electric  Light  ^ 
Power  Co.,  100  Mich.  87,  58  N.  W.  609. 

•T  Berg  y.  Parsons,  84  Hun,  60,  81  N.  T.  Supp.  1091;  NorwaUc  Gaslight  Co. 
y.  Borough  of  Norwalk,  63  Conn.  495,  28  Atl.  32.  And  see  Ardesco  Oil  Co.  y. 
Gllson,  63  Pa.  St  146;  Sturges  y.  Society,  130  Mass.  414.  Cf.  Engel  v.  Eureka 
Club,  137  N.  Y.  100,  82  N.  E.  1052. 
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to  him.  Thas,  where  a  contractor  employed  to  make  a  drain  ieft 
a  heap  of  gravel  by  the  roadside,  the  employer  paid  a  navvy  to  cart 
it  away.  This  was  not  properly  done,  and  a  third  person  was  con- 
sequently upset  as  he  was  driving  home.  The  employer  was  held 
liable.*®  The  effect  is  the  same  if  the  tort  arises  after  an  inde- 
pendent contractor  has  finished  his  work  and  his  employer  has  ac- 
cepted it.  Thus,  where  an  independent  contractor  had  dug  holes 
and  they  had  been  accepted,  the  employer  was  liable  for  injuries 
consequent  on  their  being  left  unguarded."* 

LiabUofty  where  Thing  Oorvt/raoted  to  he  Done  is  Tortious. 

When  the  thing  contracted  to  be  done  is  necessarily  tortious  or  un- 
lawful, merely  doing  it  by  another  person  under  any  form  of  contract 
will  not  exonerate  the  employer.^  •  The  doctrine  of  respondeat  su- 
perior applies.*^* 

Liability  for  Breach  of  Absolute  Duly, 

Where  a  person  is  bound  to  perform  an  act  as  a  duty,  or  is  held 
to  a  certain  standard  of  conduct,  he  intrusts  the  p^ormance  of  that 
act  to  another  at  his  peril.  The  law  recognizes  that  one  who  has  a 
duty  to  perform  cannot  shift  the  duty  on  the  shoulders  of  another, 
and  is  liable  for  its  nonperformance  although  the  fault  be  directly 
attributable  to  an  independent  contractor.  Blasting  with  dynamite, 
for  example,  would  seem  to  be  so  intrinsically  dangerous  that  .In 
many  cases  the  employer  cannot  excuse  himself  by  showing  a  con- 
tract with  another  to  do  the  work."'* 

And,  generally,  the  performance  of  no  duty  owed  to  the  public  or 
to  private  individuals  can  be  delegated  so  as  to  escape  liability.''* 
Statutory  obligations  cannot  be  escaped  by  delegation  of  duties  to  a 

••  Burgess  v.  Gray,  1  Man.,  6.  &  S.  578. 

«9  Donovan  v.  Oakland  &  B.  Rapid  Transit  Co.,  102  Gal.  245.  36  Pac.  516. 

7  0  Ellis  V.  Sheffield  Gas  Consumers'  Co.,  23  Law  J.  Q.  B.  42;  Creed  v.  Hart- 
mann,  29  N.  Y.  591.  And,  generally,  see  Blessington  t.  Boston,  153  Mass.  409, 
26  N.  E.  1113;  Curtis  v.  Kiley,  153  Mass.  123,  26  N.  E.  421;  Babbage  ▼. 
Powers,  130  N.  Y.  281,  29  N.  E.  132.  Cf.  Brown  v.  McLeish,  71  Iowa,  381, 
32  N.  W.  385;   McCarthey  v.  City  of  Syracuse,  46  N.  Y.  194r-199. 

71  Williams  y.  Fresno  Canal  &  Irr.  Co.,  96  Cal.  14,  30  Pac.  961;  Crenshaw 
V.  UUman,  113  Mo.  633,  20  S.  W.  1077. 

72  Norwalk  Gaslight  Co.  v.  Borough  of  Norwalk,  63  Conn.  495,  28  AtL  32. 
7»  Carrico  v.  West  Virginia  R.  Co.,  39  W.  Va.  86,  19  S.  B.  571;  Spenos  t. 
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contractor.**  "Where  certain  powers  and  privileges  have  been  spe- 
cifically conferred  by  the  public  upon  an  individual  or  corporation, 
for  private  emolument,  in  consideration  of  which  certain  duties  siflect- 
ing  public  health  or  safety  of  public  travel  have  been  expressly  as- 
sumed, the  individual  in  receipt  of  the  emoluments  cannot  be  re- 
lieved of  responsibility  by  committing  the  performance  of  thos^  acts 
to  another.  In  such  cases  liability  cannot  be  evaded  by  showing 
that  the  injury  resulted  from  the  fault  or  negligence  of  a  third  person 
employed  to  perform  those  duties."  *"  Where  a  building  is  being 
constructed  on  a  city  lot,  and  the  excavation  in  the  sidewalk  is  not 
protected  as  required  by  ordinance,  the  owner  of  the  lot  is  liable  to 
p&BouB  injured  by  falling  therein,  though  the  work  is  being  done  by 
an  independent  contractor.'^* 

XiabUity  for  Acts  of  Subcontractors. 

The  rule  as  to  contractors  is  extended  to  subcontractors.'*  The 
inquiry  in  both  cases  is  whether  the  relationship  of  master  and  serv- 
ant exists  between  the  original  contractors  and  the  subcontractors. 

Schultz,  103  Cal.  208,  37  Pac.  220;  Hawver  v.  Whalen.  40  Ohio  St.  09,  29  N. 
B.  1049;  Lebanon  Light,  Heat  &  Power  Co.  t.  Leap,  139  Ind.  443,  39  N.  E.  57. 

74  Hole  V.  Sittingbonme  &  S.  R.  Co.,  f>  Hurl,  &  N.  488;  Ketcham  v.  New- 
man. 141  N.  Y.  206.  36  N.  E.  197. 

7&Mr.  Justice  Claik,  in  Lancaster  Ave.  Imp.  Co.  v.  Hhoads,  116  Pa.  St. 
377,  9  Atl.  852.  In  return  for  powers  and  franchise  granted,  a  corporation 
Is  under  obligation  to  perform  certain  duties  to  the  public.  A  railroad 
lessor  is  therefore  liable  for  its  lessee^s  negllgeuco.  Abbott  y.  Railroad  Co., 
80  N.  Y.  27;  Langley  v.  Railroad  Co.,  10  Gray,  103;  New  York,  etc.,  Ry.  Co. 
▼.  Wlnans,  17  How.  30;  Oregon  Ry.  &  Nav.  Co.  v.  Orcgonian  Ry.  Co.,  130 
IT.  S.  23,  9  Sup.  Ct.  409;  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  62.  11  Sup.  Ct.  478;  Quested  v.  Newburyport  &  A.  H.  R.  Co.,  127 
MaB&  204.  The  duty  of  a  city  to  keep  its  sti*eets  in  reasonably  safe  condition 
cannot  be  delegated.  Wilson  v.  City  of  Troy,  135  N.  Y.  96,  32  N.  B.  44;  City  of 
Sterling  v.  Schlffmacher,  47  111.  App.  141;  City  of  Beatrice  v.  Reid,  41  Neb. 
214,  59  N.  W.  770;  KoUock  v.  City  of  Madison,  84  Wis.  458.  54  N.  W.  725; 
Ck>ntTa,  Hepburn  v.  City  of  Philadelphia,  149  Pa.  St  335,  24  Atl.  279;  Painter 
V.  Pittsburg,  46  Pa.  St.  213. 

-*•  Spence  t.  Scfaults,  103  Cal.  208»  37  Pac.  220;  Crenshaw  y.  UUman.  113 
Bfa  633»  20  &  W.  1077;  Savannah  &,  W.  R.  Co.  y.  Phillips,  90  Ga.  829,  17 
S.  B.82. 

77  Caff  y.  BaUroad  Co.,  35  N.  J.  Law,  17;  New  Orleans  &  N,  W.  R.  Co.  y. 
Reese,  61  Mte.  581;  The  Harold,  21  Fed.  428;  Bapson  y.  Cubitt,  9  Mees.  &, 
W.  710;  Scarborough  y.  Railway  Co.,  94  Ala.  497,  10  South.  316. 
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If  it  does  not,  then  not  the  contractors,  but  the  subcontractors,  are 
liable  for  their  own  and  for  their  servants'  wrongs."'* 


SAME— MASTER  AND  SEBVANT. 

64.  Liability  for  torts,  as  affected  by  the  relatioii  of  mas- 
ter and  servant)  may  for  convenience  be  treated 
under  the  following  heads: 

(a)  Master's  liability  to  third  persons  for  torts  of  servant. 

(b)  Master's  liability  to  servant. 

(c)  Servant's  liability  to  servant. 

(d)  Servant's  liability  to  master. 

(e)  Servant's  liability  to  third  persons. 

SAME—MASTEB'S  LIABILITY  TO  THIBD  FEBSONB. 

66.  Liability  to  third  persons  for  torts  of  his  servant  at- 
taches to  the  master  in  any  one  or  more  of  the  five 
ways  in  which  liability  may  attach  to  a  defendant.^ 

As  has  been  seen,  liability  for  tort  may  in  general  arise  in  one  or 
more  of  Ave  ways, — from  personal  commission,  consent,  relationship, 
instrumentality,  and  estoppel.  It  may  assist  in  understanding  a  con- 
fused subject  to  apply  this  idea  to  cases  of  master  and  servant.  In 
the  first  place,  the  master  may  assist  the  servant  in  performing  a 
tortious  act,  and  thus  become,  by  personal  participation,  a  joint  tort 
feasor  with  him.  Little  trouble  arises  from  so  simple  a  case.  Ac- 
curately speakings  here  the  master  is  not  liable  for  his  servant's 
tort;  all  the  wrong  is  his  own.  In  the  second  place,  when  a  master 
authorizes  his  servant  (or  even  an  independent  contractor)  '^  to  un- 
dertake a  contract  to  do  a  tortious  thing,  the  master  is  liable.  The 
liability  which  arises  from  ratification  of  an  unauthorized  wrong 
of  a  servant  rests  on  similar  principles.'^    In  the  third  place,  liability 

7s  Pack  y.  Mayor,  etc.,  8  N.  Y.  222.    And  see  Johnston  r.  Ott,  156  Pa.  St 
17,  25  Atl.  751;    DalyeU  v.  Tyrer,  28  Law  J.  Q.  B.  52. 
T»  Ante,  p.  35. 
so  Ante,  p.  135. 
•1  Ante,  p.  40,  ''Ratification  or  Adoption.*' 
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may  arise  from  relationship  of  master  and  servant  and  of  master  to 
plaintiff  (a  third  person)  in  an  action  against  the  master  for  the  serv- 
ant's tort,**  In  the  fonrth  place,  the  instrumentality  of  the  master 
may  impose  a  duty  on  him,  for  the  violation  of  which  by  his  servant 
in  connection  with  such  instrumentality  the  master  may  be  held  lia- 
ble.**  And,  in  the  fifth  place,  a  master  may  so  conduct  his  business 
and  80  jNTofit  by  his  servant's  fraud  that  the  law  will  not  allow  him 
to  deny  responsibility  for  the  employe's  wrong. 

As  a  matter  of  fact,  the  four  elements — consent,  relationship,  in- 
strumentality, and  estoppel — are,  as  cases  arise  in  actual  practice, 
very  much  confused,  as  sources  of  liability,  both  in  fact  and  in  the 
theory  of  law.  Therefore,  after  consent  proper  has  beep  considered, 
liability  because  of  relationship  (incidentally  involving  instrumen- 
tality) will  naturally  come  up  for  attention.  'Liability  because  of  in- 
strumentality proper  is  determined  by  principles  of  negligence  and  of 
the  duty  to  insure  safety.  Its  consideration  will  therefore  be  post- 
poned until  those  subjects  come  up  in  logical  order  as  specific 
wrongs. 

66.  EXISTENCE  OF  BELATION— The  doctrine  of  re- 
spondeat superior  applies  only  where  the  peculiar 
relationship  here  to  be  described  as  that  of  master 
and  servant  is  shown  to  exist.^  It  may  be  created 
expressly  by  agreement  of  parties  or  inferred  from 
all  the  circumstances  of  a  given  case. 

The  relationship  must  be  established  before  the  doctrine  of  respon- 
deat superior  will  be  applied.  The  relationship  is  based  on  the 
peculiar  contract  of  the  master  and  servant.  Mere  contract  of  bail- 
ment does  not  create  it**    The  contract  is  usually  express;    but 

»2  Post,  p.  147.  ••  Post,  pp.  149,  151. 

»«  The  earlj  law  knew  only  "servants.*'  **AgenV*  is  a  later  branching  oft 
of  the  same  class.  Whatever  distinction  there  may  be  between  these  terms, 
the  iwiatlonship  of  master  and  servant,  principal  and  agent,  employer  and 
employ^  and  the  like,  may  be  safely  treated  here  as  Identical. 

••  But  see  Linnehan  v.  Rollins,  137  Mass.  123;  Sproul  v.  Hemmingway,  14 
Pick.  1;  Stevens  v.  Armstrong,  6  N.  Y.  435;  Bapson  v.  Cubitt,  9  Mees.  &  W. 
710;  Carter  v.  Berlin  MUls  Ck).,  58  N.  H.  52;  Powles  v.  Hlder,  C  EL  &  Bl. 
207;  Venable«  v.  Smith,  2  Q.  B.  Div.  279;  King  v.  Spurr,  8  Q.  B.  Div.  104; 
Hchnlar  v.  Hudson  River  R.  Co.,  38  Barb.  663. 
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the  consent  inrolved  may  be  also  implied.  The  privity  does  not 
exist  where  the  relationship  has  been  terminated  by  either  party. 
Therefore,  if  a  discharged  employ^  maliciously  misplaces  a  switch 
and  wrecks  a  train,  the  company  may  not  be  liable.*^ 

While  in  many  cases  there  may  be  no  doubt  that  the  relationship 
of  master  and  servant  exists,  it  is  often  no  easy  matter  to  determine 
who  is  the  proper  person  to  be  charged  with  liability  as  master. 
In  many  cases  of  this  kind  the  master  is  to  be  determined  by  in- 
spection of  the  contract  Thus,  where  one  sold  and  delivered  fire- 
works, and  sent  a  man  to  assist  in  their  exhibition,  the  purchaser  was 
held,  under  construction  of  the  contract,  not  to  have  been  the  master 
of  such  person,  and  therefore  not  liable  for  the  explosion  resulting 
from  such  person's  negligence.  ^'The  master  is  the  person  in  whose 
business  he  is  engaged  at  the  time  and  who  has  the  right  to  direct 
and  control  his  conduct."  ®* 

A  similar  question  arises  as  between  a  railroad  company  and  a 
sleeping-car  company.  It  se^ns  that  the  porter  is  the  servant  of 
the  railroad  company  sufficiently  to  attach  liability  to  it  for  his 
torts." 

A  messenger  sent  by  a  district  telegraph  company  in  response 
to  a  call  from  one  of  its  boxes  is  the  agent  of  the  company,  and  the 
company  is  liable  where  the  messenger  carelessly  loses  a  package 
which  he  was  called  to  carry.*® 

A  servant  may  remain  the  general  servant  of  his  original  master 
and  still  be  the  servant  of  the  person  to  whom  he  may  be  lent  for 
particular  employment.** 

8T  East  Tennessee,  V.  &  G.  B.  Go.  v.  Kane  (Ga.)  18  S.  B.  18. 

88  Wyllie  V.  Palmer,  137  N.  Y.  248,  33  N.  B.  381.  Compare  Oolvln  v.  Pea- 
body,  155  Mass.  104,  29  N.  E.  59.  Compare  Knigbt  v.  Fox,  5  Bxch.  721,  with 
Blake  v.  Thirst,  2  Hurl.  &  C.  20. 

8»  Dwinelle  v.  New  York  Cent.  &  H.  B.  B.  Co..  120  N.  Y.  117,  24  N.  E.  319; 
Pullman  Palace  Car  Co.  v.  Matthews,  74  Tex.  654,  12  S.  W.  744;  Pullman 
Palace  Car  Co.  v.  Gavin,  93  Tenn.  53,  23  S.  W.  70.  But  see  lUlnois  Cent  B. 
Co.  y.  Handy,  63  Miss.  609;  Lemon  v.  PuUman  Palace  Car  Co.,  52  Fed.  282i 

90  Sanford  v.  American  Dlst.  Tel.  Co.  (City  Ct.  N.  Y.)  27  N.  Y.  Supp.  142. 

•1  Donovan  v.  Laing  [1893]  1  Q.  B.  629;  Byrne  v.  Kansas  City,  Ft.  S.  & 
M.  B.  Co.,  0  C.  C.  A.  666,  61  Fed.  605. 
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67.  TiTABTT.TTY  BT  CONSENT— The  master  is  liable  for 
the  tort  of  hiB  servant  because  of  actual  consent 

(a)  When  he  has  authorized  its  commission  in  the  first 

instance  or  made  it  his  own  by  adoption. 

(b)  When  he  has  commanded  the  doing  of  a  thing  which 

necessarily  or  almost  unavoidably  results  in  dam- 
age to  third  persona 

Tbrts  Authorized  or  Adopted* 

The  master  is  clearly  liable  for  all  torts  which  he  commanded  in 
the  first  instance,  or  which,  having  been  done  for  his  benefit,  he  has 
snbseqaentlj  assented  to.  Thus,  if  a  master  directs  his  servant  to 
commit  a  trespass,  maintain  a  nuisance,  perpetrate  a  fraud,  or  eon- 
vert  property  of  another  to  his  own  use,  the  master  is  certainly  lia- 
ble.'* As  to  cases  of  this  kind  the  maxim  of  ''qui  facit  per  alium 
facit  per  se,** — ^that  is,  the  doctrine  of  identification  of  master  and 
servant, — furnishes  a  sufficient  reason.  The  same  reasoning  applies 
to  the  ratification  by  the  master  even  of  a  servant's  malicious  con- 
duct.»» 

The  mast^  alone  may  be  liable,  or  he  and  his  servant  may  be  joint 
tort  feasors.  If  a  man,  knowing  his  sheep  to  have  rot,  sends  his 
son  to  market  to  sell  them,  fraudulently  withholding  from  him  the 
fact  that  they  are  diseased,  and  the  son  sells  them  on  the  represen- 
tation that  they  are  sound,  the  father  is  liable  for  his  own  fraud,** 
but  the  servant  may  also  be  liable.'"  The  master  who  commands 
a  trespass  and  the  servant  who  commits  it ;  the  master  who  author- 
ises a  false  representation  and  the  servant  who  makes  it;  and,  gen- 
ts Southeme  v.  Howe,  2  BoUe,  5,  26.  And  see  State  v.  Smith,  78  Me.  200^ 
4  Atl.  412;  Ketcham  v.  Newman,  141  N.  Y.  205,  36  N.  B.  197;  Carman  y. 
Steubenvme  &  I.  R.  Co.,  4  Ohio  St  399.    See  ante,  p.  35. 

•s  International  &  G.  N.  Ry.  Co.  v.  Miller  (Tex.  Civ.  App.)  28  S.  W.  233. 
See  ante,  p.  40. 

•4  Ludgater  v.  Love,  44  Law  T.  (N.  S.)  694;  Orifilng  v.  Dmer,  66  Hun. 
633,  21  N.  Y.  Supp.  407;  National  Exch.  Co.  v.  Drew,  2  Macq.  103-146,  per 
Lord  St.   Leonards. 

•■  Lamm  v.  Port  Deposit  Homestead  Ass'n,  49  Md.  233,  240;  DuvaU  v. 
Peach,  1  Oill,  172;   Lambom  v.  Watson,  6  Har.  &  J.  252. 
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erally,  the  master  who  authorizes  a  wrong  and  the  servant  who  does 
the  wrong, — are  responsible  as  joint  tort  feasors.** 

No  amount  of  care  will  exonerate  parties  who  authorize  a  wrong- 
ful act,  if  it  result  in  damage.®"  As  has  been  previously  shown, 
one  who  orders  the  doing  of  an  unlawful  act  which  produces  injury, 
is  liable,  whether  it  haB  been  done  by  his  own  servant  or  by  a  con- 
tractor or  by  a  contractor's  servant."*  In  sach  cases,  it  is  apparent 
that  the  very  command  or  request  establishes  the  relationship  of 
master  and  servant. 

Injurious  Cand/uct  Commanded, 

Where  the  master  has  directed  the  servant  to  do  something  which 
may  not  be  in  itself  a  cause  of  injury,  but  which  by  its  very  nature 
cannot  be  done  without  necessarily  or  almost  necessarily  causing 
damage  to  others,  the  master  is  liable.  Thus,  in  a  celebrated  case, 
the  right  of  way  was  disputed  between  adjacent  occupiers,  and  thr 
one  who  resisted  the  claim  ordered  a  laborer  to  lav  down  rubbish 
to  obstruct  the  way,  but  not  so  as  to  touch  the  other's  wall.  Th«* 
laborer  executed  the  order  as  nearly  as  he  could,  and  laid  the  rub- 
bish some  distance  from  the  wall,  but  it  soon  "shingled  down,"  and 
ran  against  the  wall.  For  this  the  employer  was  held  to  answer  in 
trespass,  not  in  case.  The  master  in  such  case  could  no  more  dis- 
claim responsibility  for  the  act  of  his  servant  than  if  he  had  done 
the  thing  himself.  In  cases  of  this  kind,  it  is  often  difBcult  to  deter- 
mine whether  the  master  should  be  held  responsible  because  of  thr 
command,  or  because  the  act  was  committed  in  course  of  the  employ- 
ment; but  it  would  seem  that  trespass  lies  as  for  the  master's  direct, 
not  case  for  his  indirect,  act.®* 

»«  Bates  V.  PiUing,  6  Barn.  &  C.  38;  Peck  v.  Cooper.  112  lU.  192;  Lamm 
V.  Port  Deposit  Homestead  Ass'n,  49  Md.  233;  BlaeQ  Avon  Coal  Co.  v.  Mc- 
CuUoh,  59  Md.  403;  Moore  v.  AppIetoD,  26  Ala.  633;  MiUer  v.  Staples,  3  Colo. 
App.  93,  32  Pac.  81.    See  ante,  p.  120. 

0  7  Congreve  v.  Smith,  18  N.  Y.  79. 

■ 

»8  Houston  &  G.  N.  R.  Co.  v.  Meador,  50  Tex.  77;    Sutherland  v.  Insralls. 
63  Mich.  620,  30  N.  W.  342;  ante,  p.  135. 
»»  Gregory  v.  Piper,  9  Barn.  &  C.  591. 
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68.  TJABn.TTY    INDEPENDENT    OF    CONSENT  —  The 

master  is  liable  for  the  conduct  of  his  servant,  not 
only  when  liability  would  attach  by  reason  of  con- 
sent, but  whenever  a  duty  rests  on  the  master  to 
avoid  doinic  harm  to  third  persons,  and  the  serv- 
ant violates  that  duty  by  acting  in  the  course  of 
his  employment. 

69.  Liability  independent  of  consent  will  be  considered 

under  two  heads: 

(a)  The  servant's  conduct. 

(b)  The  master's  duty. 

(a)  The  Servant's  Conduct. 

According  to  the  early  Germanic  theory,  a  master  is  absolutely  lia- 
ble for  the  crimes  and  torts  of  his  servants. 

Particidar  Conmumd  as  a  Teat  of  Liability. 

But  in  England,  even  from  a  very  early  date,  it  was  recognized 
that  command  (i.  e.  before  the  deed)  or  consent  (i.  e.  before  or  after 
the  deed)  was  in  some  vague  way  the  condition  of  the  master's  crim- 
inal liabUity  for  the  acts  of  his  servant  This  principle  was  extend- 
ed to  the  civil  liability,  and  confined  the  master's  liability  to  cases 
where  the  command  or  consent  was  particular.  Thus,  according  to 
Bacon  (eai'ly  in  the  seventeenth  century),  "in  committing  of  lawful 
authority  to  another  a  party  may  limit  it  as  strictly  as  it  pleasetb 
him;  and  if  the  party  authorized  do  transgress  his  authority,  thougli 
it  be  but  in  circum.stance  expressed,  yet  it  shall  be  void  in  the  whole 
act"  *••  This  period  is  treated  as  beginning  with  ''Edward  I.,  timt? 
1300,  circa."  This  carried  the  courts  from  the  one  extreme  of  uni- 
versal responsibility  for  the  conduct  of  servants  to  the  other,  of  re 
sponsibility  only  when  the  conduct  of  the  servant  had  been  explicitly 
commanded  by  the  master.  Logically,  the  reason  assigned  for  this 
test  of  the  liability  of  the  master  was  identification.  The  master 
was  liable  because  the  act  of  the  servant  was  clearly  his  act. 
**Qm  facit  per  alium  facil  per  se."  The  doctrine,  however,  has  not 
entirely  disappeared.    A  specific  command  has  in  modem  times  been 

!••  Bac.  Max.  16;  Kingston  v.  Booth,  Skin.  228. 
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held  to  exclude  liability  for  acts  done  in  pursuance  of  it,  but  not  in- 
cluded within  it.  Thus,  where  a  servant  was  directed  to  drive  cattle 
out  of  a  certain  field,  and  he  drove  them  elsewhere  than  out  of  that 
field,  and  one  of  them  died,  the  master  was  held  not  liable  (1862).^  •* 

Oeneral  or  Implied  Command  as  a  TesU 

The  next  test  proposed  was  command,  not  only  where  the  conduct 
of  the  servant  was  particularly  or  specifically  authorized,  but  also 
when  the  command  was  implied  from  general  authority.  The  pe- 
riod during  which  this  reaction  from  the  severe  limitation  of  the 
particular  command  test  arose,  and  liability  for  implied  command 
came  to  be  added,  may  be  said  to  have  commenced  during  Lord 
Holt's  time,  about  1700.  Thus,  in  Armory  v.  Delamirie,***  a  chim- 
ney sweeper's  boy  handed  to  an  apprentice,  to  be  weighed,  a  jewel 
which  he  had  found.  The  apprentice  kept  the  stone.  And  Pratt, 
0.  J.,  held  that  the  action  well  lay  against  the  master,  who  gave 
credit  to  his  apprentice,  and  is  answerable  for  his  neglect.  Black- 
stone  recognizes  command  as  a  test.  ''As  for  those  things  which  the 
servant  may  do  on  behalf  of  his  master,  they  seem  all  to  proceed 
upon  this  principle,  that  the  master  is  answerable  for  the  acts  of 
his  servant  if  done  by  his  command,  either  expressly  given  or  im- 
plied,— 'nam  qui  facit  per  alium  facit  per  se.'  Therefore,  if  a  serv- 
ant commit  a  trespass  by  the  command  or  encouragement  of  his 
master,  the  master  shall  be  guilty  of  it.  *  *  *  In  the  same  man- 
ner, however,  what  a  servant  is  permitted  to  do  in  the  usual  course 
of  his  business  is  equivalent  to  a  general  command."  ^^^ 

Scope  of  Authority  as  a  Test. 

Liability  under  the  test  of  particular  or  general  command  rests  on 
consent.  More  extended  liability  is  now  recognized,  but  the  courts 
are  not  in  harmony  as  to  whether  the  limit  of  his  responsibility  is  de- 
termined by  the  scope  of  the  servant's  authority,  or  the  course  of  hla 
employment.  Early  in  the  nineteenth  century,  scope  of  authority 
was  adopted  as  a  test  to  cover  cases  of  liability  recognized  by  ooartH^ 

101  Oxford  V.  Peter  (1862)  28  HI.  434.  And  see  Sagers  v.  Nuckolls,  8  Oolo. 
App.  d5,  32  Pac  187;  Pickens  v.  Dlecker,  21  Ohio  St  212;  Lyons  v.  Martiiu 
8  Adol.  &,  B.  512;  Bollngbroke  v.  Swindon  Local  Board,  L.  R.  9  C.  P.  675. 

102  1  Strange,  505. 

108  1  Bl.  Comm.  429;   Hern  v.  Nichols,  1  Salk.  289;   Jones  v.  Hart,  2 
441. 
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tint  not  logically  accounted  for  by  the  doctrine  of  command.  Th€ 
master  still  remained  liable  in  all  cases  in  which  he  would  have  been 
lleld  liable  under  the  command  tests.^^^  Thus,  one  who  undertakes 
the  collection  of  a  claim  is  liable  for  the  negligence  of  the  attorney 
employed  by  him,  through  whose  fault  the  claim  is  lost.^*^ 

JScmie — Includes  JSxfcesswe  or  Mistaken  JSasemUton  of  Authority, 

But,  in  addition,  the  master  also  became  responsible  for  injuries 
inflicted  by  his  servants  in  cases  not  thus  attributable  to  him,  but 
still  within  the  scope  of  his  servant's  authority.  The  master  be- 
came liable  for  excessive  or  mistaken  execution  of  authority.^** 
Thus,  if  the  master  authorized  his  servant  to  use  force,  he  was  held 
liable  for  the  violence  or  misjudgment  of  his  servant  in  the  exercise 
ai  force,  because  he  authorized  its  employment  in  the  first  instance.^^^ 

Same — Indudes  Liability  for  Forhidden  Conduct. 

In  the  same  way,  implied  authority  may  be  strained  to  justify  the 
use  of  all  means  necessary  and  designed  to  accomplish  the  master's 
purpose,  however  improper,  and  even  unlawful.  Thus  a  driver  may 
convert  hay  to  supply  his  master's  horses  so  as  to  enable  him  to 
complete  his  journey,  where  none  was  provided.*®*    Where,  how- 

>•«  Sharrod  v.  London  &  N.  W.  R.  Co.,  4  BSxch.  580;  Goodman  v.  KenneU, 
1  Moore  &  P.  241;  Wright  v.  Wilcox.  19  Wend.  343;  Patten  v.  Bea,  2  C. 
B.  (N.  S.)  006. 

!•»  Siner  v.  Steame,  166  Pa.  St  62,  ^  Atl.  826;  Bradstreet  v.  Bvenon,  72 
Pa.  8t  124;   MoEsan  v.  Tener,  83  Pa.  St  305. 

!••  Paley,  Prin.  &  Ag.  1811;  Nicholson  v.  Mounsey.  15  East,  384;  Sleath  v. 
WUson  a839)  9  Car.  &  P.  607;  Story,  Ag.  1839;  Smith,  Mast  &  Serv.  1862; 
Corofoot  V.  Fowke  (1840)  6  Mees.  &  W.  358;  Coleman  v.  Riches,  16  C.  B.  104; 
B<rtiilgbrQke  v.  Board  (1874)  L.  R.  9  C.  P.  575;  Maier  v.  Randolph,  83  Kan. 
S4a  6  Pac  625. 

i»T  Rounds  V.  Railway  Ck>.,  64  N.  Y.  129;  0>hen  v.  Railway  Co.,  69  N.  T. 
170;  Pe<ic  v.  Railway  Co.,  70  N.  Y.  587;  Hewett  v.  Swift  8  Allen,  420; 
Moore  v.  Railway  Co.,  4  Gray,  465;  Levi  v.  Brooks,  121  Mass.  501;  Flck  v. 
Railway  Co.,  68  Wis.  469,  32  N.  W.  527;  Baxter  v.  Railway  €k>..  87  Iowa. 
488^  54  N.  W.  350;  Rogahn  v.  Foundry  Co.,  79  Wis.  573,  48  N.  W.  669;  (3o8- 
giove  V.  Ogden,  49  N.  Y.  256;  Chicago  &  N.  W.  Ry.  Co.  v.  Bayfield,  37  Mich. 
206;  (Chicago  City  Ry.  Ck>.  v.  McMahon,  103  IlL  485. 

!••  Fotnlnl  T.  Saunders,  37  Minn.  517,  35  N.  W.  379;  Walker  v.  Johnson. 
28  Minn.  147,  9  N.  W.  632;  Levi  v.  Brooks,  121  Mass.  601;  Parmers'  ft 
Mechanics*  Bank  v.  Butchers'  ft  Drovers'  Bank,  16  N.  Y.  125-133;  People  v. 
"SUkff,  62  Mich.  577,  18  N.  W.  365;  Qulnn  v.  Power,  87  N.  Y.  686.    Tte  ttaater 
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ever,  the  act  of  the  servant  is  willful,  and  forbidden  by  the  master, 
it  can  hardly  be  said  that  the  command  test  is  sufficient  to  account 
for  the  master's  liability.  Under  the  command-test  theory  the  mas- 
ter was  not  held  responsible  for  such  acts.  Thus,  in  McManus  v. 
Crickett^®*  it  was  held  tliat  the  master  was  not  liable  in  trespass 
for  the  willful  act  of  his  servant,  as  by  driving  his  carriage  against 
another  without  the  direction  or  assent  of  the  master. 

In  1862,  however,  it  was  held  in  Limpus  v.  London  General  Onmi- 
bus  Co.  ^^^  that  where  the  driver  of  an  omnibus  drove  across  the 
Foad  in  front  of  a  rival  omnibus,  which  was  thereby  overturned,  his 
employer  was  liable,  although  he  had  expressly  forbidden  the  driver 
to  obstruct  any  omnibus.  "The  question  was,  did  the  servant  do  it  to 
serve  his  master's  interests,  or  did  he  act  merely  from  private  spite 
and  with  the  intention  of  injuring  his  enemy?"  The  master  was 
held  liable  in  the  former,  but  not  in  the  latter,  case.  Where  tlie  con 
duct  was  for  the  master's  purpose  or  benefit,  and  not  for  the  serv 
ant's  private  motives,  whether  it  was  an  excessive  or  mistaken  exe- 
cution of  authority  or  a  direct  violation  of  the  master's  command,  the 
master  is  liable.  Scope  of  authority,  as  a  test,  therefore,  is  merely 
an  enlargement  of  the  command  tests,  by  the  addition  of  the  ma«- 
ter*8  benefit  as  the  test  of  liability.  Under  this  doctrine,  it  has  been 
ield  that  a  cashier  can  rob  a  bank  of  a  special  deposit  without 
rendering  the  bank  liable  for  his  theft.* 

Course  of  JEmplayment  as  a  Test. 

Under  the  theories  of  command  and  scope  of  employment,  liability 
lis  based  on  consent,  express  or  implied.  They  depend  for  justi^ca- 
lion  upon  reasoning  as  to  the  authority  of  the  seivant,  and  not  as  to 
the  duty  of  the  master.  They  are  a  limit  assigned  rather  by  public 
policy  than  consistent  logic.     Another  conception  of  the  master^s 

fs  eiyUIy  liable  if  Ms  bartender,  in  violation  of  iDstructions  and  law.  sell  liquors 
to  excessive  drunkards.  George  v.  Oobey,  128  Mass.  289;  Worley  v.  Spurgeon, 
38  Iowa,  465;  Peterson  v.  Knoble,  35  Wis.  80;  Smith  v.  Reynolds,  8  Hun 
iN,  Y.)  128;  Kreiter  v.  Nichols,  28  Mich.  496;  Kehrig  v.  Peters,  41  Mich.  475. 
2  N.  W.  801.  Liability  of  master  for  exaction  of  usury:  Payne  y.  Newcomb, 
)00  III.  611. 

i»»  1  Bast,  107  (1800).  And  see  Croft  v.  Alison,  4  Bam.  &  Aid.  690;  Middle- 
ton  v.  Fowler,  1  Salk.  282. 

110  32  Law  J.  Bxch.  34.  1  Hurl.  &  C.  626. 

•  Foster  V.  Essex  Bank,  17  Mass.  479. 
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liability  rests  on  the  proposition  that  in  certain  cases  the  liability 
arises  not  exclusiTely  from  the  relationship  of  master  and  servant, 
but  also  from  the  duty  owed  by  the  master  to  third  persons,  under 
the  circumstances  of  the  particular  case. 

It  would  seem  that  the  scope  of  authority  test  considers  too  ex- 
clusively the  former  relationship,  and  overloolcs  the  latter.  In  fact, 
one's  right  infringed  by  the  wrong  of  another  may  be  in  personam  or 
in  the  nature  of  a  right  in  personam;  as  where  a  passenger  com- 
plains of  the  torts  of  a  carrier's  servant,  or  a  customer  of  the  torts 
of  a  proprietor's  servant.  Again,  the  duty  violated  may  (with  some 
latitude  in  expres-sion)  be  said  to  be  in  rem;  as  where  harm  to  a 
8tranger  is  caused  by  another  person's  dangerous  instrumentalities, 
as  by  explosion  of  an  engine.  Accordingly,  in  the  former  class  of 
cases  part  of  the  defendant's  duty  is  derived  from  the  contract  or  re- 
lationship existing  between  him  and  the  person  injured.  In  the  latter 
i-lass  of  cases,  part  of  the  defendant's  duty  is  deriv(*d  fi-om  the  use  or 
custody  of  the  things  likely  to  do  harm.  But  in  actual  occurrence,  in 
ordinaiy  practice.  t»oth  sources  and  other  sources  contribute  to  pro 
flu<*e  the  duty,  and  the  cause  of  action. 

Sam^ — General  Meaning  of  ^^Oourse  of  Employment^ 

The  latest  stage  of  development  seems  to  be  to  hold  the  master 
liable  for  all  torts  of  his  servants  committed  while  in  the  course  of 

■ 

employment.  The  test  is  not  very  definitely  used.  While  the  doctrine 
and  terminology  is  frequently  accepted,  it  is  constantly  confused, 
both  as  to  language  and  thought,  with  the  scope  of  authority  and 
the  test  of  command.^ ^^  The  term  is  not  a  new  one,  and  has  not  al- 
ways been,  nor  is  it  now  always,  used  in  this  sense.^** 

Mr.  Abbott,  in  his  note  to  Mallach  v.  Ridley,"*  collects  a  large 
number  of  cases,  and  very  clearly  states  this  phase  of  the  law,  as 

111  General  scope:  Young  v.  South  Boston  Ice  Co.,  160  Mass.  527.  23  N.  E. 
326;  North  Chicago  City  Ry.  Co.  v.  Gastka,  128  111.  613,  21  N.  B.  522;  Chicago, 
M.  k.  St  P.  Ry.  Co.  y.  West.  125  111.  320,  17  N.  B.  788;  Whatman  v.  Pearson, 
t..  R.  3  C.  P.  422.  In  respect  to  the  very  transaction:  WyUie  v.  Palmer,  137 
N.  T.  248,  33  N.  E.  381.  Prosecution  of  business  intrusted  to  him:  Palmeri 
V.  Railway  Co.,  133  N.  Y.  265,  80  N.  E.  1001.  The  phrases  "scope"  and  "course 
of  employment'*  are  used  interchangeably.  Aycrigg's  Bz'rs  v.  Railway  Ca,  30 
N.  J.  Law,  400. 

lis  Foster  v.  Bank  (1821)  17  Mass.  47^-510;   Oxford  v.  Peter,  28  III.  434. 

"»  24  Abb.  N.  C.  172. 
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follows:    ^Bome  say  that  it  is  only  when  the  act  of  the  servant  ij» 
within  the  scope  of  employment  of  the  master  that  the  master  ii* 
liable ;  others,  that  it  is  enough  that  it  was  in  the  course  of  employ 
ment.    The  principle  now  recognized  is  that  while  the  employ^  is 
acting  in  the  course  of  employment  the  employer  is  liable,  even 
though  the  act  was  without  the  scope  of  employment, — that  is  to  say, 
unauthorized;  and  a  number  of  the  cases  go  so  far  as  to  hold  (and, 
it  seems,  justly)  that  if  it  was  done  in  the  apparent  course  of  his 
employment,  and  with  the  implements  and  facilities  of  the  employ 
er's  place  and  premises,  the  employer'  is  liable,  notwithstanding  th< 
act  may  have  been  in  a  service  not  stipulated  for  by  the  contract  of 
employment,  or  during  hours  w^hen  the  contract  of  employment  di«l 
not  require  any  service.'' 

Same — AutJvority  of  Master  not  the  Test  of  Liability, 

The  liability  of  the  master  for  the  condnct  of  his  servant  in  the* 
line  of  the  latter's  duty  is  unquestioned.  The  difficulty  arises  in 
rases  where  the  act  of  the  servant  is  not  only  unauthorized,  but 
forbidden.  The  divorce  of  the  law  of  the  liability  of  the  master  for 
the  torts  of  the  servant  from  the  test  of  authority  appears  in  the 
generally  recognized  rule  that  the  master  cannot  discharge  his  duty^ 
nor  limit  his  liability  to  third  persons,  by  prescribing  rules  for  the 
regulation  of  his  servant's  conduct,  and  by  the  exercise  of  diligence 
in  securing  their  enforcement.  He  can  discharge  his  duty  only  by 
actual  performance.  He  is  bound  not  only  to  make  rules,  but  to  see 
that  they  are  enforced.  He  is  liable  for  acts  which  he  may  have 
expressly  forbidden.  He  cannot  define  or  affect  his  liability  for  non- 
performance of  duty  to  third  persons  by  limiting  the  authority  of  hi& 
servant.  "To  so  qualify  the  maxim  ^respondeat  superior*  would  be 
in  a  measure  to  nullify  it."  "*  If  the  liability  of  the  master  for  the 
tort  of  his  sei'vant  be  regarded  from  the  point  of  view  of  the  duty 
of  the  master,  it  does  not  logically  or  necessarily  depend  on  command 
or  authority.  "Authority  to  the  servant  to  be  negligent  is  not  re- 
quired to  make  the  master  liable."  **' 

ii«  Philadelpbia  &  R.  R.  Go.  t.  Derby,  14  How.  (U.  S.)  4G8;  Singer  Hanaro 
Co.  V.  Rahn,  132  U.  S.  518,  10  Sup.  Ct  175;  CJonsolidated  Ice  Maeh.  Co.  ▼. 
Kelfer,  134  lU.  481,  25  N.  B.  709. 

lis  GUflUan,  C.  J.,  in  Ellegard  v.  Ackland,  43  Minn.  352,  45  N.  W.  715. 
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Same — Hours  of  Employment  not  an  Unfailing  or  JSaohisive  Te$t  of 

LiabiUty. 

Hours  of  employment  do  not  seem  to  deteimine  the  liability  of 
the  master  absolotelj.  On  the  one  hand  the  servant  may  commit 
an  indei>endent  tort  during  the  hours  of  work,^^*  and  on  the  other 
hand  he  may  do  something  outside  of  working  hours  which  will 
make  the  master  liable  for  his  act  Thus,  where  a  toUgate  keeper 
ceases  to  collect  tolls  at  9  o'clock  at  night,  but  remains  in  charge  as 
the  proprietor's  only  servant,  and  a  traveler  was  injured  by  the 
keeper's  letting  down  the  gate  after  that  honr,  it  was  held  that  the 
proprietor  was  liable  for  his  act.*^^  But  an  employer,  of  course,  is 
not  liable  for  the  tort  of  his  servant  after  the  employment  is  ended.^^' 
The  servant  may  be  within  the  employment  of  the  master  while  go- 
ing and  coming  from  work.***  The  mere  fact  that  damage  occurred 
during  the  noon  hour  will  not  prevent  the  master's  liability.  Thus, 
where  a  driver  not  permitted  by  his  contract  with  his  master  to  go 
home  for  dinner,  or  to  leave  his  horses  and  cart,  went  home  to  din- 
ner and  left  his  horsies  unattended,  the  master  was  held  liable  for 
damages  done  by  the  running  away  of  the  horses.*'^ 

(b)  The  Master's  Duty. 

Oon^rcustual  or  Conventional  JhUies. 

The  duty  owed  by  the  master  to  third  persons  may  arise  from  con- 
tractual or  conventional  relationship  of  the  master  to  the  person 
seeking  to  charge  him  for  his  servant's  wrong,  especially  where  the 
master's  premises,  instrumentalities,  and  facilities  of  business  made 
the  harm  possible,  or  where  the  master  will  be  held  estopped  to 
deny  liability. 

Viliere  the  duty  arises  out  of  a  contract  or  some  particular  rela- 

»i«  Poet,  p.  158. 

iiT  Nobiesvme  &  E.  G.  R.  Co.  v.  Cause.  76  Ind.  142. 

ii»  Yates  y.  Squires,  19  Iowa,  26;  Baird  v.  Pettit,  70  Pa.  St  477-483;  Balti- 
more &  O.  Ry.  Co.  V.  State,  33  Md.  542-654.  But  see  Ewald  v.  Chicago  St 
N.  Ry.  Co.,  70  Wis.  420,  36  N.  W.  12.  591. 

ii»  Vlck  V.  Railway  Co.,  95  N.  Y.  267. 

120  Whatman  v.  Pearson,  L.  R.  3  C.  P.  422.  See,  also,  Broderick  v.  Depot 
Oa,  56  Mich.  261-268,  22  N.  W.  802;  Morier  v.  St.  Paul.  M.  &  M.  Ry.  Co., 
31  Minn.  351,  17  N.  W.  952;  RusseU  v.  Railway  Co.,  17  N.  Y.  134. 
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iionship  between  the  parties^  this  is  quite  clear.  Thus,  a  common 
carrier  not  only  owes  a  duty  to  a  passenger  of  at  least  limited  pro- 
tection against  violent  insults  of  a  stranger  and  co-passenger,  but  he 
is  also  bound  to  see  that  the  passenger  does  not  suffer  from  the  vio- 
lence and  assaults  of  his  own  servants.  He  cannot  limit  his  liabil- 
ity by  saying  such  acts  were  unauthorized;  nor  is  it  material  that 
the  conduct  of  his  servant  is  not  Only  reckless,  but  malicious  and 
capricious.  Therefore  a  railroad  company  is  liable  where  its  serv- 
ant kissed  ^^^  a  female  passenger  or  indecently  insulted  her.^**  The 
nature  of  the  duty  owed  where  there  is  a  contract  between  the  parties 
appears  in  the  difference  as  to  degree  of  protection  to  which  a  tres- 
passer is  entitled.  Thus  it  is  said  that  a  trespasser  in  a  train  can- 
not recover  for  the  willful  conduct  of  a  railway  servant,  especially 
while  putting  the  trespasser  off  the  train;  "•  but  a  railway  company 
has  no  right  to  inflict  injury  on  him  wantonly  or  recklessly.'**  Sim- 
ilarly, a  patron  of  a  theater  has  a  right  to  be  protected  while  in  the 
theater,  and  if  the  ticket  agent  should  call  on  any  one  of  the  nmnber 
in  the  theater  to  '^put  that  nigger  out,"  and  some  ruffian  does  80^ 
the  proprietor  will  be  liable.^' °  It  was  said  at  an  early  time  that 
cases  of  this  kind  were  "exceptions  founded  on  public  policy."  "• 
However,  it  is  not  only  in  cases  where  there  is  a  contract  between 
the  party  that  the  duty  to  protect  against  harm  by  servants  exists. 
Thus,  where  a  merchant  invites  a  customer  to  enter  his  premises, 
he  is  responsible  for  the  willful  and  malicious  arrests,^ *^  or  assaults 

121  Craker  v.  Railway  Co.,  36  Wis.  657. 

i>2  Campbell  v.  Pullman  Palace  Car  Co.,  42  Fed.  484;  Bryant  v.  Rich,  lOB 
Mass.  180;  Chicago  &  E.  Ry.  v.  Flexman,  103  111.  546;  Lake  Shore  &  M.  S. 
Ry.  Co.  y.  Prentice,  147  U.  S.  101-111,  13  Sup.  Ct  261;  Hoffman  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  87  N.  Y.  25;  Dean  v.  Depot  Co.,  41  Minn.  300, 
43  N.  W.  54;  Palmeri  v.  Railway  Co.,  133  N.  Y.  261.  30  N.  B.  1001. 

128  Alabama  G.  S.  R.  Co.  y.  Harris,  71  Miss.  74,  14  South.  263;  Illinois 
Cent.  R.  Co.  v.  Latham,  72  Miss.  32,  16  South.  757. 

124  St.  Louis,  L  M.  &  S.  Ry.  Co.  v.  Hackett,  58  Ark.  381,  24  8.  W.  881; 
Haehl  t.  Wabash  R.  Co.,  119  Mo.  325.  24  S.  W.  737;  Planz  y.  Boston  St  A. 
R.  Co.,  157  Mass.  377,  32  N.  E.  356. 

126  Drew  y.  Peer.  93  Pa.  St.  234. 

is«  Foster  y.  Essex  Bank,  17  Mass.  470-^10. 

1ST  Geraty  ▼.  Stern,  30  Hun,  426;  Staples  y.  Schmld,  18  R.  I.  224,  26  Atl. 
198;  Hershey  y.  O'Neill.  36  Fed.  168.    But  sec  Mali  y.  Lord,  39  N.  Y.  381. 
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of  his  servants.^'*  Where  an  insane  servant  killed  a  person  who  was 
in  the  master's  office  for  the  transaction  of  business,  the  master  was 
held  liable."* 

Duiy  08  to  Instrumentalities — Conduct  of  Servants, 

The  master's  daty  to  third  persons  may  arise  from  ownership  or 
euBtodj  of  dangerous  things,  and  it  may  extend  to  the  conduct  of  the 
servant,  though  forbidden,  and  for  the  servant's  private  purpose  and 
not  for  the  master's  benefit,  and  to  the  unauthorized  conduct  of 
strangers  or  mere  volunteers. 

Whoever  owns,  uses,  or  controls  property  which  is  in  itself  dan- 
gerous, or  is  likely  to  result  in  damage  to  others,  is  held  by  law  to 
the  duty  of  protecting  others  from  injury  therefrom.*'®  Sometimes 
this  duty  amounts  to  insurance,  at  other  times  to  the  exercise  of 
proportionate  care.  When  the  master  owns,  uses,  or  controls  such 
inBtnunentalities,  he  is  bound  to  perform  that  duty,  and  he  cannot 
escape  it  by  the  exercise  of  care  in  the  selection  of  his  servauts. 
Therefore  the  master  was  held  liable  for  the  forbidden  act  of  his 
employ^  who  frightened  horses  by  blowing  steam  *'*  from  an  engine 
of  which  they  had  full  charge.  And  for  the  same  reason  the  owner 
of  property  is  liable  for  the  act  of  his  servant  in  setting  Are  to  grass 
whereby  a  neighbor  is  damaged.*  •*  The  liability  of  the  master  is 
sometimes  worked  out  on  the  line  that  he  is  responsible  for  neg- 
ligence in  the  custody  of  a  dangerous  thing,  rather  than  on  the  line 
of  responsibility  because  of  the  act  of  the  servant.*** 

lit  MaUach  y.  Ridley  (Sup.)  9  N.  Y.  Supp.  922. 

ii»  Christian  t.  Columbus  &  R.  Ry.  Co.,  90  Oa.  124,  15  S.  B.  701.  And  see 
Sberley  v.  BHUugs,  8  Bush,  147;  Bryant  v.  Rich,  106  Mass.  180. 

ito  Hanson  v.  Globe  Newspaper  Co.,  159  Mass.  301,  34  N.  E.  402. 

iti  Texas  9l  P.  Ry.  Co.  y.  ScoTiUe,  10  C.  C.  A.  479,  62  Fed.  730;  Toledo,  W, 
&  W.  Ry.  Ca  t.  Harmon,  47  IlL  298;  Chicago,  B.  &  Q.  Ry.  Co.  t.  Dickson,  OS 
n.  151;   Cobb  T.  Columbia  &  G.  Ry.  Co.,  37  S.  C.  194,  15  S.  E.  878. 

st2  Johnson  t.  Barber,  10  Ul.  425. 

Its  Smith  ▼.  New  York  Cent  &  H.  R.  R.  Co.,  78  Hun,  524,  29  N.  Y.  Supp. 
5Ml  And  see  Harriman  t.  Railway  Co.,  45  Ohio  St.  11,  12  N.  E.  451.  But  cf . 
fltoyton  ▼.  Fremont,  B.  &  M.  V.  R.  Co.,  40  Neb.  840,  59  N.  W.  510.  Brunner 
▼.  American  TeL  &  TeL  Co..  151  Pa.  St.  447.  25  Ati.  29.  Et  Tide  Nerea  ▼. 
Sears,  155  Mass.  805,  29  N.  E.  472;  Fredericks  v.  Railroad  Co.,  157  Pa.  St 
lOQ,  27  Ati  689. 
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Same — Stra/ngers  and  VoUmteers, 

The  master  may  be  liable  for  the  act  of  a  stranger  or  Toliinteer. 
The  law  is  by  no  means  clear  or  consistent  as  to  this  point  Very 
frequently  the  volunteer  becomes  by  some  implication  of  assent  a 
seryant  of  the  master.  Thus,  if  a  volunteer  assist  in  cutting  trees 
on  the  line  of  the  master's  premises,  to  mark  it  with  a  brush  fence, 
and  commit  a  trespass  on  a  neighbor's  land  while  the  master  is  pres- 
ent, the  latter  may  be  held  liable.^ ^*  In  many  cases,  however,  the  true 
theory  would  seem  te  be  that  the  master  is  held  liable,  not  because 
the  stranger  is  his  agent  or  servant,  but  because  the  master  fails 
in  the  performance  of  some  duty  owed  to  third  persons,  and  it  would 
appear  to  be  immaterial  whether  the  failure  be  due  to  one  in  his  serv- 
ice or  not^*'  The  duty  of  the  owner  to  exercise  commensurate 
care  in  the  use  and  custody  of  a  dangerous  instrumentality  is  such 
that  the  interference  therewith  by  a  complete  stranger,  intruder,  or 
mere  volunteer  resulting  in  damage  to  an  innocent  person  will  make* 
the  owner  liable.  Thus,  where  a  railroad  company  left  a  loaded 
(^ar  coupled  with  two  empty  cars  standing  on  a  switch  which  in- 
clined towards  their  main  track,  the  same  being  secured  by  brakes 
and  a  tie  placed  under  the  wheels  of  the  loaded  car,  and  a  person 
was  injured  by  the  cars  running  down  onto  the  main  track,  it  was 
held  that  the  company  was  responsible,  as  a  matter  of  law,  even 
though  the  cars  would  not  have  run  onto  the  main  track  but  for 
the  wrongful  act  of  a  stranger  in  taking  away  the  tie.**^  Similarly, 
if  a  man  leaves  a  quiet  horse  standing  in  the  streets  unguarded,  and 
u  stranger  strikes  him,  the  owner  is  liable  for  damages  done  by  his 
running  away.^*^ 

LidbiUty  in  Cases  of  Fraud. 

The  liability  of  the  principal  for  the  fraud  of  his  agent,  in  many 
cases,  rests — ^a  sort  of  an  estoppel — ^upon  the  fact  that  he  has  put 

134  Hm  v.  Morey,  26  Vt.  178;  Booth  v.  Mister,  7  Car.  &  P.  66;  Andrews  v. 
Boedecker,  126  UL  605.  18  N.  E.  651. 

isBGleyeland  v.  Spier,  16  C.  B.  (N.  S.)  389. 

i8«  Smith  V.  Railroad  Ck).,  46  N.  J.  Law,  7;  Mars  r.  Delaware  &  H.  Ganal 
COm  54  Hun,  625,  8  N.  Y.  Supp.  107;  Lane  v.  AUantic  Works,  111  Mass.  136; 
Paflteoe  v.  Adams,  49  Gal.  87. 

137  lUidge  T.  Goodwin,  5  Car.  &  P.  190;  Dixon  v.  Bell,  5  Maule  &  S.  196. 
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the  agent  in  a  position  to  do  wrong,  and  should  therefore  suffer 
rathar  than  an  innocent  third  partj.^^^  The  principal  is  liable  for 
the  means  the  agent  uses  to  accomplish  the  ends  of  the  principal, 
whether  such  means  be  fair  or  unfair.  The  agent  may  bind  his  prin- 
cipal within  the  limits,  not  of  real,  but  of  apparent,  authority.^'*  An 
agent^s  fraudulent  representations  as  to  the  condition  of  uninspect- 
ed lands,  inducing  a  trade,  makes  his  principal  liable.^^^  So,  if  the 
agent  points  out  the  wrong  land,  and  the  purchase  is  made  in  the 
belief  that  the  land  shown  is  the  land  purchased,  the  principal  is 
liable.*" 

The  English  rule  seems  to  be  quite  clear  that  the  principal  is  lia- 
ble for  the  act  of  his  servant  in  the  course  of  the  principal's  busi- 
ness only  when  the  act  of  his  agent  is  for  the  principal's  benefit; 
and  for  fraud  beyond  the  scope  of  business,  if  the  principal  has  de- 
rived a  benefit,  but  only  to  the  extent  of  the  benefit  received,*** 

In  America  it  is  recognized  that  a  '^man  cannot  reap  the  fruit  of 
his  agent's  fraud  and  escape  liability  by  denying  the  agent's  author- 
ity." **■  But  the  master  may  be  held  liable  for  the  fraud  of  his  serv- 
ant, thou^  forbidden  by  the  master,  and  resulting  in  no  benefit  to 
him,  and  though  willful  and  malicious.  This  principle  has  been  ap- 
plied to  the  case  of  a  local  agent  of  a  telegraph  company  who  was 
also  the  agent  of  an  express  company  at  the  same  place  and  who 
sent  a  forged  dispatch  to  a  merchant  in  a  neighboring  city,  request- 
ing him  to  forward  money  to  his  correspondent  at  the  former  place, 
to  use  in  shipping  grain.    The  message  was  duly  received,  and  the 

1"  Wolfe  V.  Pugh,  101  Ind.  299-304;  Independent  Bldg.  &  Loan  Ass'n.  v. 
Real  Estate  TlUe  Ck)..  156  Pa.  St.  181-193.  27  AtL  62;  Gr  is  wold  v.  Haven.  25 
N.  Y.  695;  O^eman  v.  Pearce,  26  Minn.  123,  1  N.  W.  846;  Voorhis  v.  Olm- 
stead,  66  N.  Y.  113;  Friedlander  v.  Rattway  Go.,  130  U.  S.  41G,  9  Sup.  Ot  570. 

It*  Pickering  v.  Busk,  15  East,  43;  Halsted  v.  Colvin,  51  N.  J.  Eq.  387,  26 
Aa  928;   Kennedy  v.  McKay,  43  N.  J.  Law,  288. 

>«•  Rhoda  V.  Annis,  75  Me.  17;  Jewett  v.  Carter,  132  Mass.  335. 

1*1  McKinnon  v.  Yollmar,  75  Wis.  82,  43  N.  W.  800;  Burke  v.  Railway  CJo.; 
Sa  wis.  410,  53  N.  W.  692. 

i«t  Barwick  v.  EngUsh  Joint  Stock  Bank,  L.  R  2  Exch.  259;  Weir  v.  Bell, 
3  Bxch.  Dlv.  238. 

!«•  Jones  V.  Association,  94  Pa.  St  215.  And  see  Albitz  v.  Railway  Co.,  40 
MliUL  476,  42  N.  W.  394;  Ripley  v.  Case,  86  Micli.  261,  49  N.  W.  46. 
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money  in  good  faith  forwarded  by  express  in  response  to  the  tele- 
gram, but  was  intercepted  and  appropriated  by  the  agent.  It  was 
held  that  the  transmission  of  the  forged  dispatch  was  the  proxi- 
mate cause  of  the  loss,  and  that  both  companies  could  be  sued,  sep- 
arately or  jointly.***  But,  if  the  principal  owes  another  no  duty 
to  protect  against  the  fraud  of  his  agent,  he  cannot  be  held  liable 
for  the  agent's  personal  wrong.  Thus,  where  a  mercantile  agency 
stipulates  expressly  that  the  veracity  or  correctness  of  the  informa- 
tion is  in  nowise  guarantied,  a  subscriber  cannot  recover  damages 
resulting  from  the  willful  and  fraudulent  act  of  a  subagent  in  fur- 
nishing information.**'^ 

70.  BEASON  OF  TJ  A  BTT jTTY— The  reason  of  the  master's 
liability  is  not  Exclusively  or  finally — 

(a)  His  authority,  i.  e.  the  identification  of  master  and 

servant. 

(b)  His  benefit,  or  the  servant's  motive. 

(c)  The  lawfulness  of  the  conduct,  or  its  unlawfulness. 

(d)  Respondeat  superior. 

(e)  The  propriety  of  making  the  master  rather  than  an 

innocent  stranger  suffer  for  the  servant's  wrong. 

It  is  a  matter  of  great  difiQculty  to  assign  any  definite  single  rea- 
son for  holding  the  master  liable  for  the  act  of  his  servant.  Cer- 
tain negative  propositions  may  be  safely  made.  The  authority  of 
the  master — ^that  is,  the  doctrine  of  identification  of  the  master  and 
servant — answers  sufficiently  for  a  reason  to  torts  consented  to  by 
the  master,  and  perhaps  as  to  torts  committed  in  the  scope  of  au- 
thority,  actual  or  implied.  So  far  as  this  reason  is  sufficient,  it 
would  seem,  on  final  analysis,  to  be  logically  no  more  than  a  clear 
case  of  the  connection  of  the  master  as  the  juridical  cause  of  the  in- 
jury. But  as  to  a  large  class  of  torts  committed  by  the  servant 
for  which  the  master  is  liable,  it  is  clearly  insufficient.  Thus,  it 
wholly  fails  to  account  for  the  liability  where  the  tort  is  forbidden^ 

144  McCord  V.  W.  V,  Tel.  Co.,  39  Minn.  181,  30  N.  W.  315. 
146  Bun  V.  City  Nat.  Bank,  7  C.  C.  A.  152,  58  Fed.  174. 


§  70)  IfASTBR's   LIABILITY  TO  THIRD   PERSONS.  155 

eflpedaUy  where  the  servant's  condact  was  for  his  own  private  pur- 
pofle. 
It  appears  also  that  the  mental  attitude  of  the  servant  is  not  the 

test  of  liability.  The  master  may  be  liable  for  the  malicious  and 
capricious  act  of  his  servant, — ^where  there  is  involved  a  special  re- 
lationship, as  that  of  a  common  carrier  to  its  passenger;  in  a  case 
of  fraud;  or  the  custody  of  a  dangerous  thing,  as  a  torpedo.  Where, 
however^  the  service  of  the  master  did  not  in  some  way  make  possi- 
ble the  wrongdoing  of  the  servant,  and  where  there  was  no  special 
duty  resting  on  the  master,  the  matter  of  the  master's  benefit  and 
the  servant's  motive  is  properly  a  matter  to  be  considered  by  the  jurv 
in  determining  whether  the  given  conduct  was  within  or  without 
the  course  of  employment.  It  is  not  necessary  that  the  act  should 
be  for  the  master's  benefit.  On  the  contrary,  it  may  result  in  injury 
to  him  apart  from  the  damage  done  to  the  person  charging  him  with 
the  servant's  wrong  (as  where  the  servant  willfully  drives  a  vehicle 
against  a  person  and  injures  both  the  person  and  his  master's  ve- 
hicle). 

Nor  is  the  unlawfulness  of  the  conduct  of  the  servant  a  test  of 
the  master's  liability.  On  the  contrary,  if  such  conduct  be  in  pur- 
Boance  of  the  master's  command,  express  or  implied,  the  servant  and 
master  may  be  joint  tort  feasors.  Respondeat  superior  is  useless 
as  a  test,  because  it  is  a  mere  restatement  of  the  rule.  A  similar 
(and  not  inconsistent)  reason  frequently  assigned  is  that,  the  em- 
yloy6  having  done  damage  in  course  of  his  employment,  the  master 
rather  than  the  third  person  should  bear  the  loss. 

In  some  cases,  as  conspicuously  in  fraud,  the  master  may  be  es- 
topped from  denying  his  servant's  authority.  His  liability  upon 
the  same  state  of  facts  may  be  regarded  as  a  species  of  estoppel, 
based  on  his  duty  not  to  put  it  into  his  servant's  power  to  do 
harm.  The  general  reasoning  under  consideration  is,  however,  dan- 
gerous and  unsound,  in  that  it  assumes  that  where  damage  is  suffer- 
ed someone  must  pay.  It  is  elemental^'  that  mere  damage  to  an  in- 
nocent party  is  not  actionable.  In  addition  to  such  damage  it  must 
also  be  shown  that  there  was  a  breach  of  duty,  and  that  the  defend- 
ant was  the  juridical  cause  of  the  wrong. 
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71.  But  while  most  of  these  considerations  are  entitled  ta 
weight  in  appropriate  cases,  the  true  general  rea- 
sons for  the  master's  liability  would  seem  to  be — 

(a)  That  the  master  owes  a  duty  to  third  persons  whidi 

varies  with  circumstances; 

(b)  That  he  insures  third  persons  against  the  violation 

of  such  duty;  and 

(c)  If  his  servant  in  the  course  of  his  employment  vio- 

lates such  duty,  the  master  is  the  juridical  cause  of 
the  consequent  injury. 

The  variation  of  the  duty  may  depend,  for  example,  upon  con- 
tract or  relationship,  as  in  case  of  common  carriers,  innkeepers, 
storekeepers,  and  the  like;  or  upon  the  custody,  use,  or  control  of 
dangerous  instrumentalities,  as  engines,  ferocious  animals,  and  the 
like;  or  upon  the  custody,  use,  or  control  of  innocent  instrumentali- 
ties affording  the  opportunity  of  mischief  by  the  servant,  as  the 
possession  of  property  used  to  perpetrate  fraud,  or  the  facilities  of 
business,  and  the  like.  This  idea  has  been  clearly  put  in  the  Wis- 
consin cases,  to  the  effect  that  liability  of  the  master  is  limited  to 
those  cases  where  the  principal  owes  a  duty  to  third  persons.  Be- 
ing responsible  for  the  performance  of  this  duty,  if  he  delegates  it 
to  an  agent  and  the  agent  fails  to  perform  it,  it  is  immaterial  wheth- 
er the  failure  be  accidental  or  willful,  in  the  negligence  or  in  the 
malice  of  the  agent.  The  duty  of  the  principal  is  equally  broken 
by  the  negligent  disregard  or  the  malicious  disregard  of  the  right*** 
So,  with  respect  to  the  liability  of  the  employer  in  a  case  of  inde- 
pendent contractor,  it  seems  clear  that  he  who  has  a  duty  to  perform 
cannot  shift  the  duty  to  the  shoulders  of  another,  and  is  liable  for 
its  nonperformance,  although  the  fault  may  be  directly  attributable 

i*«  Bass  V.  Railway  Co.,  42  Wis.  654;  Schaefer  v.  Osterbrink.  67  Wis.  4Xi 
30  N.  W.  922.  Et  vide  Dillon,  J.,  24  Am.  Law  Rev.  177.  In  other  words 
where  there  is  conduct  for  which  the  master  would  be  liable  if  he  condvctiB^ 
his  business  personally,  he  will  be  liable  if  he  conducts  his  business  hj  a 
.servant.  If  an  agister  should  willfully  kill  a  horse  in  a  fit  of  temper,  he  wovdd 
be  liable  to  his  baUor  because  he  owes  him  the  duty  of  due  care.  Therefore 
if  his  servant  does  the  same  thing,  though  commanded  to  take  good  care  of 
the  horse,  the  master  is  liable,  for  the  master's  duty  is  equally  broken. 
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t»  another  who  has  contracted  to  do  the  work.^*^  Indeed,  as  haiF 
teen  shown,  in  some  cases  the  master  may  be  liable  for  the  injurious 
eonseqaences  of  the  conduct  of  volunteers,  interlopers,  and  mere 
trespassers. 

Much  misconception  on  the  subject  has  arisen  from  the  failure  to 
realize  that  the  master's  responsibility  is  graduated  according  to  the 
circumstancea  **The  degree  of  responsibility,''  says  Mr.  Pollock, 
*^ay  be  thus  arranged,  beginning  with  the  mildest:  (1)  For  one's 
self  and  specifically  authorized  agents  (this  holds  always).  (2)  For 
servants  or  agents  generally  (limited  to  course  of  employment).  (3) 
For  both  servants  and  independent  contractors  (duties  as  to  safo 
repair,  etc).  (4)  For  everything  but  vis  major  (exceptional:  some 
cases  of  special  risk,  and,  anomalously,  certain  public  occupations).'* 

T7i€  Afasier  an  Insurer  againgt  Torts,  not  against  Damage, 

It  is,  perhaps,  putting  the  duty  of  the  master  too  strongly  to  say 
that  he  insures  against  commission  of  torts  by  his  servants;  but 
certainly  no  exercise  of  care  on  his  part,  either  in  the  selection  of 
Ids  servants  or  in  the  formulation,  promulgation,  or  enforcement  of 
rales,  is  sufficient  to  exonerate  him  from  violation  of  the  duty  he 
may  owe  third  persons.  '^The  master,"  said  Lord  Cranworth,  in 
Bartonshill  Goal  Co.  v.  Ried,^^*  ^is  considered  as  bound  to  guaranty 
third  persons  against  all  hurt  arising  from  the  carelessness  of  him- 
self or  of  those  acting  under  his  orders  in  the  course  of  business." 
The  famous  reason  assigned  by  Chief  Justice  Shaw  in  Farwell  v. 
Boston  &  W.  B.  Corp.***  has  met  with  universal  approval.  "The 
mle  is  obviously  founded  on  the  great  principle  of  social  duty  that 
every  man  in  the  management  of  his  own  affairs,  whether  by  him- 
self, his  agents,  or  servants,  shall  so  conduct  them  as  not  to  injure 
another;  and  if  he  does  not,  and  another  thereby  sustains  damage, 
lie  shall  answer  for  it."  The  insurance,  however,  is  against  the 
commission  of  torts,  not  against  the  production  of  damages  by  his 
servant. 

Connection  as  Cnuse, 

The  courts  which  were  satisfied  with  authority  as  the  test,  and 
identification  as  the  reason,  of  the  master's  liability  for  his  servant's 

14T  Tarry  v.  Ashton,  1  Q.  B.  Dlv.  814;  Pig.  Torts,  94. 

i4t  8  Macq.  286-288. 

s«»4  Ifetc.  (Mass.)  49,  Blgelow,  Lead.  Gas.  688. 
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torts,  naturally  did  not  devote  much  attention  to  the  doctrine  of  the 
master's  duty,  or  to  the  doctrine  of  connection  of  the  master  as  cause. 
And  while  the  cases  in  which  the  owner  is  held  liable  for  the  con- 
duct of  strangers  dwelt  on  the  master's  original  negligence,  and  on 
tracing  it  to  him  through  the  third  person,  such  courts  would  per- 
haps seem  to  have  overlooked  the  natural  analogy  of  these  cases  and 
of  the  independent  contractor  cases  to  the  liability  of  master  and 
servant. 

Mr.  Innes  has  clarified  the  subject  by  insisting  that  a  person  may 
act  directly  by  himself  or  indirectly  through  instrumentalities.  In- 
strumentalities may  be  personal,  as  servant  and  agent,  or  imper- 
sonal, as  a  tiger  or  torpedo.  If  the  right  of  another  be  violated,  it 
is  immaterial  whether  the  violation  was  the  direct  act  of  the  per- 
son sought  to  be  charged  or  that  of  his  instrumentality,  whethci* 
animate  or  inanimate,  rational  or  irrational.  The  servant  is  an  hi 
strumentality  of  the  master.  If  a  duty  of  the  master  be  violated, 
he  is  liable  alike  whether  he  or  his  servant  was  guilty  of  the  brea<'h. 

72.  INDEFENDEITT  TORT— Under  no  test  is  the  master 
liable  for  the  independent  tort  of  the  servant. 
What  is  his  independent  tort  is  ordinarily  a  ques- 
tion of  fact  for  the  Jury. 

The  servant  acts  as  a  servant  or  as  an  individual.  For  his  tortK 
in  the  latter  capacity — for  his  really  independent  torts — ^the  master 
is  no  more  liable  than  would  a  parent  be  for  the  independent  tort.s 
of  his  child.^^^  But  while  the  servant  is  in  the  employment  and  com- 
mits a  tort,  it  is  not  clear  what  deviation  from  the  course  will  so  in- 
terrupt the  relation  as  to  make  the  conduct  exclusively  his  own,  and 
what  deviation  will  not  allow  the  master  to  escape  liability.  The 
early  statement  that  a  slight  deviation  is  sufficient  to  exonerate  the 
master  has  not  now  the  sanction  of  most  courts.  The  cases  occur 
in  classes  quite  distinctly  marked.  In  cases  of  assault,  for  example, 
while  a  carrier  may  be  liable  for  forbidden  assaults  upon  passengers 
to  whom  a  particular  duty  is  owed,*'^  the  liability  ceases  when  tin* 
duty  ceases.    Therefore  an  assault  on  a  passenger  after  he  had  left 

160  Hower  v.  Ulrich.  156  Pa.  St  410,  27  Atl.  37. 

isi  Baltimore  &  O.  R.  Ck).  v.  Barger,  80  Md.  23,  30  AU.  500;  Texas  &  P. 
Uy.  Co.  V.  WlUiams,  10  C.  C.  A.  463,  62  Fed.  440. 
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the  train  creates  no  responsibility  on  the  part  of  the  railroad  com- 
pany."* Nor  is  the  company  responsible  for  the  purely  personal 
encounter  of  its  employes  with  persons  between  whom  and  the  cor- 
poration there  is  no  privity.***  Thus,  if  an  engineer  stops  his  train 
and  pursues  a  boy  into  his  father's  house,  seizes  him  and  carries  him 
off  on  the  train,  the  act  is  not  in  the  range  of  the  engineer's  employ- 
ment, and  the  master  is  not  liable.*"^  But  a  master  is  liable  for  the 
act  of  his  clerk  in  assaulting  another  because  he  refused  to  pay  for 
the  hire  of  a  bicycle,"*  or  of  his  barkeeper  in  ejecting  a  person  from 
his  saloon.**®  The  same  distinction  is  drawn  in  the  driving  cases. 
Where  the  driver  of  the  master's  vehicle  turns  aside  from  the  mas- 
ter's employment  and  engages  in  an  independent  journey,  wholly  for- 
eign to  his  employment,  and  for  a  purpose  exclusively  his  own,  the 
master  is  not  liable  for  his  act.  Thus,  where  a  carman,  having  fin- 
ished his  work,  returned  to  the  shop  with  his  vehicle  and  obtained  the 
key  of  the  stable,  which  was  close  at  hand,  but,  instead  of  going  at 
once  and  putting  up  the  horse,  as  was  his  duty  to  do,  he,  without  his 
master's  knowledge  or  consent,  took  a  fellow  workman  on  a  drive, 
in  course  of  which  he  ran  over  a  person,  the  master  was  not  held 
responsible  for  his  act,  because  at  tjie  time  of  the  accident  the  serv- 
ant was  not  engaged  in  the  business  of  his  master.**^  But  where 
a  driver,  delivering  porter  by  the  barrel  to  a  customer,  at  the  request 
of  the  customer  drove  to  a  store  to  get  a  faucet,  and  by  reckless 
driving  injured  another,  it  was  held  to  be  for  the  jury  to  determin(^ 
whether  or  not  the  driver  was  acting  within  the  course  of  his  employ- 

ment*'* 

The  same  distinction  is  apparent  in  cases  of  false  arrest.  Tn  the^^^* 
cases,  as  a  rule,  neither  the  master's  instrumentalities,  facilities,  nor 

Its  CentnU  Ry.  Go.  v.  Peacock,  69  Md.  257,  14  Atl.  709. 

issCofield  V.  McOabe,  58  Minn.  218,  59  N.  W.  1005. 

ift4  GUIiam  v.  Railway  Ck>.,  70  Ala.  268. 

IBS  Baylis  v.  Schwalbach  Cycle  Go.  (Gity  Gt.  Brook.)  14  N.  T.  Supp.  933. 

i»«  Fortune  v.  Trainor,  65  Hun,  619,  19  N.  Y.  Supp.  59S;  Brazil  y.  Peterson. 
44  Minn.  212,  46  N.  W.  331.  Gf.  Rogahn  v.  Foundry  Co..  79  Wis.  573,  48  N. 
W.  669,  with  Smith  v.  Packet  Co.  (Tenn.)  1  S.  W.  104. 

15T  Mitchell  V.  Ciassweller,  13  G.  B.  237;  Moore  v.  Sanborne,  2  Micli.  520; 
Courtney  v.  Baker,  60  N.  Y.  1;  Mott  v.  Consumers'  Ice  Co.,  73  N.  Y.  543. 

iftsGainney  v.  Hand,  153  Pa.  St.  404,  26  Atl.  20.  Cf.  Ritchie  v.  WaMer, 
63  Conn.  155,  28  Atl.  29;   Quinn  v.  Power,  87  N.  Y.  535. 
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property  puts  the  servant  in  a  position  peculiarly  enabling  him  to 
commit  the  wrong.  It  was  early  held  in  New  York  that  the  com- 
mand of  the  master,  actual  or  implied,  was  the  test  of  liability.* •• 
It  was,  however,  soon  recognized  that  it  was  not  the  command  of  the 
master,  but  the  line  or  course  of  employment,  which  determined  lia- 
bility, and  the  master  was  held  liable,  although  the  conduct  of  the 
servant  exceeded  authority  and  was  something  the  master  had  not 
authorized.**®  Thus,  to  illustrate  what  is  and  what  is  not  in  tL^^ 
course  of  employment,  it  was  held  that  the  ticket  agent  who  re- 
ceived good  money  from  one  whom  he  suspected  to  be  a  counter- 
feiter, and  thereupon  caused  his  arrest,  was  acting  in  his  capacity 
as  a  good  citizen  desiring  the  punishment  of  crime,  and  not  in  the 
employment  of  the  railroad  company.***  But  where  a  ticket  agent, 
having  disputed  with  one  as  to  the  amount  of  change  passed  to  her, 
followed  her  to  the  platform,  charged  her  with  passing  counterfeit 
money  and  as  being  a  prostitute,  and  detained  her  on  the  platform, 
it  was  held  that  the  agent  was  engaged  in  the  company's  employ- 
ment in  endeavoring  to  protect  and  recover  its  property,  that  the 
tort  was  not  his  independent  wrong,  and  that  the  company  was  lia- 
ble.*** 

The  question  of  what  is  within  and  what  is  without  the  course  of 
employment,  what  is  and  what  is  not  an  indei)endent  tort  of  the 
servant,  it  seems,  cannot  be  referred  to  any  very  definite  rule.  Each 
case  rests  on  its  own  facts.***  Whether  the  given  conduct  is  within 
the  course  of  employment  is  a  question  of  fact,  ordinarily,  for  liie 
jury;  but  where  there  is  no  evidence  that  the  given  conduct  was  in 
course  of  employment,  the  court  may  take  the  case  from  the  jury. 

x»»  MaliV.  Lord,  39  N.  Y.  381. 

i«o  Lynch  v.  Railroad  Co.,  90  N,  Y.  477. 

i«i  Mumgan  V.  New  York  &  R.  B.  Ry.  Co.,  129  N.  Y.  506,  29  N.  B.  952. 

i«a  Palmeri  v.  Manhattan  Ry.  Co.,  133  N.  Y.  281,  30  N.  B.  1001. 

!•«  Smith  V.  Spitz,  156  Mass.  310,  31  N.  B.  5:  Haehl  v.  Wabash  R.  Co.,  119 
Mo.  825,  24  S.  W.  737;  Guinney  v.  Hand,  153  Pa.  St.  404,  26  AtL  20;  Bnumer 
V.  Telegraph  Co.,  151  Pa.  9t  447,  25  AtL  29;   Chicago  v.  Bixby,  84  lU.  82. 
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SAME— MASTEB'S  LIABIUTY  TO  SEBVAIf  T. 

73.  The  master  is  liable  in  tort  to*  his  servant  for  any 

breach  of  duty  to  his  servant  resulting  in  damage 
not  exclusively  concerning  x>fty^^OBt  of  wages  or 
other  consideration  involved  in  the  relationship. 

A  master  owes  to  the  servant  the  same  duty  to  respect  his  person, 
fireedom  of  locomotion,  reputation,  property,  and  the  like  which  he 
owes  third  persons,  from  the  violation  of  which  an  action  ex  delicto 
arises.  But  he  owes  to  the  servant  certain  duties  also  peculiar  to 
the  relationship.  K  he  fail  to  pay  the  consideration  for  which  the 
service  is  rendered,  the  action  is  ex  contractu.  Between  these  two 
extremes,  there  are  duties  owed  by  the  master  to  the  servant  for  the 
violation  of  which  the  law  inclines  to  determine  the  remedy  accord- 
ing to  the  law  of  torts,  not  contracts.  Most  of  the  questions  in- 
volved in  this  class  of  cases  concern  negligence.  Accordingly,  their 
consideration  is  postponed  until  that  specific  wrong  is  treated. 

SAME-SEBVAirrS  LIABILITY  TO  SEBVANT. 

74.  One  servant  may  sue  another  for  torts  committed  in 

the  course  of  the  common  einployment. 

It  has  been  held  that  one  servant  is  not  liable  in  an  action  by  an- 
other servant  in  the  employment  of  the  same  master  for  damage 
occasioned  by  the  negligence  of  the  first  in  such  emplojnoient^*^ 
The  doctrine  of  these  cases  has,  however,  been  generally  rejected.^** 
In  the  little  community  of  the  employes  of  the  same  employer  upon 
the  same  general  undertaking,  the  common  duties  of  man  to  man 
in  society  generally  should  continue  to  exist,  and,  as  a  consequence^ 
liability  for  breaches  of  them.**^ 

i«4  Soothcote  V.  Stanley,  1  HnrL  &  N.  247;  Albro  v.  Jaquith,  4  Gray,  09; 
Wlnterbottom  v.  Wright,  10  Mees.  &  W.  100. 

!••  WIgsett  V.  Fox,  11  Bxch.  832;  Rogers  v.  Overton,  87  Ind.  410;  Hinds  v. 
OT»acker,  06  Ind.  547;  Griffltbs  v.  V^olfram,  22  Minn.  186;  Daves  v.  South- 
en  Pac.  Co.,  98  CaL  19,  32  Pac.  708;  Hare  v.  Mclntire,  82  Me.  240,  19  AtL  468, 

t—  Breen  v.  Field,  157  Mass.  277,  31  N.  S.  1075;  Hinds  v.  Havtwu,  68  JnA, 
121;  2  Thomp.  Neg.  1062. 

HALB,  T0BT8— 11 
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SAME— LIABIIiITT  OF  SERVANT  TO  liASTER. 

76.  The  servant  is  liable  to  the  master  for  conduct  wrongr- 
flil  to  the  master. 

76.  The  servant  is  liable  to  the  master  for  breach  of  du- 

ties peculiar  to  the  relationship,  consisting  in  fail- 
ure 

(a)  To  be  loyal  to  his  trust. 

(b)  To  obey  instructions. 

(c)  To  exercise  due  care. 

(d)  To  account  for  money  and  property. 

77.  Where   the    master  has  been  compelled   to  pay  out 

money  for  the  wrongful  and  forbidden  conduct  of 
the  servant,  he  may  by  legal  process  compel  reim- 
bursement from  the  latter. 

The  liability  of  the  servant  to  the  master,  apart  from  the  liability 
peculiar  to  the  relationship,  is  that  of  the  servant  to  any  third  per- 
son. 

The  servant  owes  to  the  master  the  dutj'  of  being  loyal  to  his 
tmst.  An  agent  is  liable  for  conversion.^®^  The  agent  is  bound 
to  obey  his  instructions.  If  he  fails  so  to  do  he  is  liable  for  the  in- 
jury which  may  ensue,  unless  the  act  be  illegal  or  immoral.*'*  The 
servant  is  liable  to  the  master  for  his  negligence,  for  example,  in 
making  loans.*'* 

The  servant  is  liable  to  the  master  for  all  damages  which,  the 
master  has  been  compelled  to  pay  because  of  the  wrongful  act  of 
the  servant  to  a  third  person.  Thus,  if  a  conductor  maltreat  and 
damage  a  female  passenger,  and  the  railroad  company  is  compelled 
to  pay  for  such  damage,  it  can  recover  from  the  conductor  the 

i«T  Greenleaf  v.  Egan,  30  Minn.  316,  15  N.  W.  254. 

i«s  Brown  v.  Howard,  14  Johns.  (N.  Y.)  119:  Butts  v.  Phelps,  79  Mo.  302. 

i«»  Inhabitants  of  WeBtfield  v.  Mayo,  122  Mass.  100.  And  see  Kennedy  t. 
McCain,  146  Pa.  St.  63.  23  Atl.  322;  Brooklyn  v.  RaUway  Co.,  47  N.  Y.  475; 
Friesenhahn  v.  Bushnell,  47  Minn.  443,  50  N.  W.  597;  Shoenfeld  v.  Fleisher, 
73  lU.  404. 
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amoiint  paid,  including  the  costs  and  counsel  fees  involved  in  the 
l>roceeding8.*^* 

78.  Whether  an  agent  is  liable  to  the  principal  for  the 
torts  of  a  subagent  depends  princijMdly  on  the  na- 
ture of  the  contract.  The  tendency  is  to  enlarge, 
not  to  narrow,  the  liability. 

Where  the  agent  or  servant  has  employed  a  subagent  or  under- 
servanty  there  is  much  confusion  in  the  cases  as  to  whether  such 
intermediate  contracts  is  liable  for  the  wrong  of  his  employes,  or 
whether  the  responsibility  is  limited  to  the  wrong-doing  subagent 
and  underservant  and  to  the  original  master  or  principal/ ^^  Justice 
Blatchford  in  Exchange  Nat.  Bank  v.  Third  Nat.  Bank,^"  has  stated 
with  clearness  the  true  principle  of  the  law  on  this  point:  ^^The 
distinction  recurs  between  the  rule  of  merely  personal  representa- 
tive agency  and  the  responsibility  imposed  by  the  law  of  commer- 
cial contracts.  This  solves  the  difficulty  and  reconciles  the  ap- 
parent conflict  of  decision  in  many  cases.  The  nature  of  the  con- 
tract is  the  test.  If  the  contract  be  only  for  the  immediate  services 
of  the  agent  and  for  his  faithful  conduct  as  representing  his  prin- 
cipal, the  responsibility  ceases  with  the  limits  of  the  personal  serv- 
ices undertaken.  But  where  the  contract  looks  mainly  to  the  thing 
to  be  done,  and  the  undertaking  is  for  the  due  use  of  all  proper 
means  to  performance,  the  responsibility  extends  to  all  necessary 
and  proper  means  to  accomplish  the  object,  by  whomsoever  used.'' 
It  was  accordingly  held  in  this  case  that  where  a  Pittsburg  bank 
sent  a  draft  to  a  New  York  bank,  and  the  latter  to  a  Newark  bank, 
for  collection,  the  New  York  bank  was  liable  to  the  Pittsburg  bank 
for  the  carelessness  of  the  Newark  bank. 

While  there  is  much  uncertainty  in  the  litigated  cases,*^*  the  gen- 
eral principle  seems  to  be  that  a  bank  receiving  commercial  paper 
for  collection  is,  in  the  absence  of  a  special  agreement,  liable  for 

IT*  Grand  Trunk  Ry.  Ck>.  v.  Latbam,  63  Me.  177. 
•    171  St.  Nicholas  Bank  v.  State  Nat.  Bank  (N.  Y.  App.)  27  N.  E.  840. 

iTt  112  U.  S.  27fr-290,  6  Sup.  Ct  141. 

ITS  The  eases  are  colieeted  in  Exchange  Nat.  Bank  v.  Third  Nat  Bank,  112 
•  U.  S.  276,  5  Sap.   Ct.  141;  Marine  Bank  v.  Rushmore,  28  IlL  463;  Wheatland 
V.  Piyor,  133  N.  Y.  97,  30  N.  E.  652. 
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I088  occasioned  by  the  wrong  of  a  correspondent  or  agent  selected 
by  it  to  effect  the  collection."*  A  distinct  line  of  cases,  however, 
holds  that  where  the  nature  of  the  business  in  which  an  agent  is 
engaged  requires  for  the  purpose  of  a  reasonable  execution  the  em- 
ployment of  a  subagent,  the  principal  agent  is  not  responsible  for 
the  default  of  the  subagent,  provided  a  proper  subagent  is  se- 
lected."' 

SAME— LIABILITY  OP  SERVANT  TO  THIRD  PERSONS. 

•  • 

78.  A  servant  is  liable  to  third  persons  not  in  the  employ 
of  his  master,  for  all  violations  of  duty  by  him, 
whether  arising  from  misfeasanee,  malfeasance^ 
and,  it  would  appear,  from  nonfeasance,  and  ordi* 
narily  whether  authorized  or  unauthorized  by  his 
master.  Actually  undertaking  to  do  what  fidlure 
to  do  would  not  make  the  servant  liable*  to  such 
persons,  may  create  a  duty  on  his  part  to  perform 
that  work  properly. 

lAability  for  Misfetiaance  and  Malfenmnce. 

The  servant  is  clearly  liable  for  misfeasance  and  for  malfeasance. 

If  his  conduct  is  tortious,  ordinarily  the  authority  of  his  master  is 

no  defense.*'*    "For  the  warrant  of  no  man,  not  even  of  the  king, 

can  excuse  the  doing  of  an  illegal  act;  for  although  the  commanders 

are  trespassers,  so  also  are  the  persons  who  did  the  act."  *^' 

But  where  the  mental  attitude  is  of  the  essence  of  the  wrong, 
ignorance  on  the  part  of  the  servant  of  the  injury  he  was  com- 
mitting may  exonerate  him.  Thus,  in  cases  of  fraud,  if  he  make  a 
false  representation,  not  knowing  it  to  be  untrue,  but  because  his 

iT«  National  Exch.  Bank  v.  Beal,  50  Fed.  355;  Id.,  5  G.  O.  A.  304,  55  Fed. 
8M;  British  &  A.  Mortg.  Ck).  v.  Tlbballs,  63  Iowa,  468,  19  N.  W.  319;  Brtd- 
street  v.  Everson,  72  Pa.  St.  124. 

ITS  Fabens  ▼.  Banlc,  23  Pick.  330;  Barnard  v.  Ck)ffln,  141  Mass.  37,  6  N.  E. 
364;  Dun  v.  City  Nat.  Bank  of  Birmingham,  7  C.  0.  A.  152,  58  Fed.  174. 

176  Perkins  v.  Smith,  1  Wils.  328;  Stephens  y.  Blwall,  4  Maule  &  S.  259; 
Knight  y.  Luce,  116  Mass.  586;  Josseljn  v.  McAUteter,  22  Mich.  299;  Wright 
y.  Eaton,  7  Wis.  595;  Thorp  ▼•  Burling,  11  Johns.  286;  Bumap  ▼.  Marsh,  13 
IlL  535. 

177  Sands  y.  Child,  3  Ley.  352,  4  Mod.  176. 
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master  directed  him,  he  wiU  not  be  liable.  But  if  he  make  the  rep- 
resentation knowing  it  to  be  false  and  fraudulent,  he  is  liable  in 
damagefi.^^* 

Where  the  master  converts  property,"*  and  the  agent  or  servant 
whOy  acting  solely  for  his  principal  or  master,  and  by  him  directed, 
and  without  knowing  of  any  wrong,  or  being  guilty  of  gross  neg- 
ligence in  not  knowing  of  it,  disposes  of,  or  assists  the  master  in 
disposing  of,  the  property,  which  the  latter  had  no  right  to  di^ose 
of,  he  is  not  thereby  rendered  liable  for  the  conversion.**® 

lAiMUy  for  Ifonfeasance. 

According  to  Judge  Story,***  "The  agent  is  also  personally  liable 
to  third  persons  for  his  own  misfeasances  and  positive  wrongs.  But 
he  Is  not,  in  general  (for  there  are  exceptions),  liable  to  third  per- 
t>ons  for  his  own  nonfeasances  or  omissions  of  duty  in  course  of  his 
employment.  His  liability  in  these  latter  cases  is  solely  to  his  prin- 
«*ipal,  there  being  no  priyity  between  him  and  such  third  persons, 
bat  the  privity  exists  only  between  him  and  his  principal."***  The 
rule  comes  from  the  famous  saving  of  Lord  Holt,  in  Lane  v.  Sir  Robert 
Cotton:  *•'  **A  servant  or  deputy  cannot  be  charged  for  neglect,  but 
the  principal  only  shall  be  charged  for  it;  but  for  a  misfeasance  an 
action  will  lie  against  a  servant  or  deputy,  but  not  as  a  servant  or 
deputy,  but  as  a  wrongdoer."  Blackstone  furnishes  a  favorite  illuR- 
tratlon:  ^f  a  servant  *  *  *'  by  his  negligence  does  any  damage 
to  a  stranger,  the  master  shall  answer  for  his  neglect.  If  a  smith's 
servant  lames  a  horse  while  he  is  shoeing  him,  an  action  lies  against 
the  master,  not  the  servant"  ^**  But  the  rule  as  there  laid  down  has 
been  seriously  questioned.*** 

The  thinness  and  uncertainty  of  the  distinction  between  the  mis- 
feasance, malfeasance,  and  nonfeasance  leave  an  exceedingly  im- 

i^a  Clark  y.  Levering,  37  MUm.  120,  83  N.  W.  776;  Story,  Ag.  I  310. 

iTt  SilTer  V.  Martin,  59  N.  H.  580. 

i8*  Leutbold  ▼.  Faircbild,  35  Minn.  0^111,  27  N.  W.  503,  and  28  N.  W.  218. 

isi  Story.  Ag.  c.  12,  I  306. 

iss  Harriman  v.  Stowe,  57  Mo.  93;  Brown  Paper  Co.  v.  Dean,  128  Mass.  287; 
Henshaw  v.  Noble,  7  Ohio  St  226. 

>M  12  Mod.  Case  796,  p.  488;  New  Toik  &  W.  P.  Tel.  Co.  v.  Drytnirg,  36 
Fa.  8t.  206.303. 

>•«  1  Cooler's  BL  Comm.  H  430,  431;   Hay  v.  Cohoes  Co.,  3  Barb.  42. 

!••  Mechem,  Ag.  i  572;   Whart.  Neg.  i  535. 
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stable  basis  on  which  to  rest  an  important  principle  of  liability.  It 
wonld  indeed  seem  to  be  a  fair  criticism  on  the  subsequent  reasoning 
that  the  courts  have,  in  applying  the  distinction,  engaged  in  a  Bolemn 
game  of  logomachy.  Thus,  in  Bell  v.  Josselyn  ^**  it  was  said  that 
failure  of  "defendant  to  examine  the  state  of  the  pipes  in  a  house 
before  causing  the  water  to  be  let  on  would  be  a  nonfeasance;  but 
if  he  had  not  caused  water  to  be  let  on,  that  nonfeasance  would  not 
have  injured  the  plaintiff.  If  he  had  examined  the  pipes  and  left 
them  in  a  proper  condition,  and  then  caused  the  letting  on  of  the 
water,  there  would  have  been  neither  nonfeasance  nor  misfeasance. 
As  the  facts  were,  the  nonfeasance  caused  the  act  done  to  be  a  mis- 
feasance. The  plaintiiT  suffered  from  the  act  done,  which  was  no 
less  a  misfeasance  by  the  reason  of  its  being  preceded  by  a  nonfea- 
sance." 

This  solemn  legal  jugglery  with  words  will  probably  disappear  "if 
the  nature  of  the  duty  incumbent  upon  the  servant  be  consider- 
ed." *®^  If  the  servant  owe  a  duty  to  third  persons,  derived  from 
instrumentality  likely  to  do  harm  or  otherwise,  and  he  violates  that 
duty,  he  is  responsible.  His  responsibility  rests  on  his  wrongdoing, 
not  on  the  positive  or  negative  character  of  his  conduct.  A  wrong- 
ful omission  is  as  actionable  as  a  wrongful  commission.  A  driver 
who  injures  a  third  person  by  his  negligence  is  liable."'  So  an 
engineer  who  negligently  handles  fii*e  is  liable  to  third  persons  for 
the  damage  done.*  Selectmen  of  a  town  who  ordered  the  build- 
ing of  a  public  sewer  in  one  of  the  streets  were  liable  for  injuries 
occasioned  to  a  person  employed  by  them  to  lay  a  pipe  in  the  bottom 
of  a  trench,  by  reason  of  their  failure  to  provide  a  proper  support 
for  the  sides  bf  the  trench.  The  fact  that  the  town  was  also  liable 
did  not  relieve  them.t  So  where  the  privilege  was  given  to  the 
master  to  haul  wood  through  another's  land  and  the  master  directed 
the  servant  to  close  the  fence  and  the  servant  passed  through  with- 

i««  3  Gray.  309. 

itT  Whittaker's  Smith,  Neg.  p.  200,  S  7. 

i»»  Phelps  V.  Wait,  30  N.  Y.  78;  Hewett  v.  Swift,  3  Allen,  420. 

•  Gilson  V.  CoUins,  66  lU.  136.    And  see  BacheUer  v.  Pinkham,  68  Me.  253. 

t  Breen  v.  Field.  157  Mass.  277,  31  N.  E.  1075;  Kranz  v.  Long  Island  By. 
Co.,  123  N.  T.  1,  25  N.  B.  206;  Eagleslield  v.  Marquis  of  Londonderry,  4  Ch. 
DIv.  603. 
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out  dosmg  it,  and  hogs  escaped  and  were  killed,  the  servant  was 
held  liable.^ •» 

Bat  there  are  circmnstances  which  impose  no  dnty  on  defendant 
If  the  servant  do  nothing,  he  is  not  liable.  Thus,  If  the  master  has 
agreed  with  a  third  party  to  i)erform  a  certain  duty,  and  the  serv- 
ant omits  to  perform  that  duty,  the  third  party  complains  of  the 
breach  of  contract  by  the  master  to  which  the  servant  is  no  party, 
and  there  is  no  duty  to  third  persons  for  the  servant  to  i>erform. 

But  when  the  servant  actually  undertakes  and  enters  upon  the 
execution  of  a  particular  work,  he  is  liable  for  any  negligence  in  the 
manner  of  executing  it.  He  cannot,  by  abandoning  its  execution 
midway,  and  leaving  things  in  a  dangerous  condition,  exempt  himself 
from  liability  to  any  person  who  suffered  injury  by  reason  of  his 
having  so  left  it  without  proper  safeguards.^*®  Thus,  even  in  cases 
of  bailment, — ^for  example  where  a  mare  was  given  into  a  party's 
keeping  to  be  broken,  and  was  killed  by  the  negligence  of  such 
party's  servant  or  agent, — ^the  agent,  as  well  as  the  principal^  was 
Uable."* 

SAME— PABTNEBS. 

80.  In  order  that  responsibility  be  attached  to  a  partner 
with  respect  to  a  tort,  it  is  necessary  either 

(a)  That  he  should  have  authorized  it  or  joined  in  its 

commission  in  the  first  instance; 

(b)  That  he  should  have  made  it  his  own  by  adoption; 

or 

(c)  That  it  should  have  been  committed  by  his  ooimrt- 

ner  in  the  course  and  as  a  part  of  his  employ- 
ment.'" 

Where  a  partner  authorizes  the  conmiission  of  a  tort,  he  has 
done  it  himself,  and  is  of  course  liable,    fio,  where  he  joins  in  its 

itt  Homer  y.  Lawrence,  87  N.  J.  Law,  46. 
>••  Osborne  y.  Mongan^  180  Mass.  102. 

>•!  Miller  y.  Staples,  8  €k>lo.  App.  d3,  82  Pac.  81.    Oompare  8  Chit.  C.  &  N. 
214;  Lane  y.  Cotton,  12  Mod.  Case  796,  p.  48& 
>«9  LlnlL  Partn.  |  290. 
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commission,  his  liabilitj  is  rather  that  of  a  joint  tort  feasor  pure 
and  simple^  because  of  pai*tieipation,  than  that  of  a  partner  be- 
cause of  relationship.^*^  Retention  of  benefit  derived  from  a  part- 
ner's unauthorized  tort  will  attach  liability  to  all  partners.^**  Hie 
only  questions  involying  difficulty  as  to  the  liability  of  partners, 
therefore,  are  those  where  the  liability  arises  from  the  relationship. 
It  has  been  recognized  generally  by  text  writers  that  the  law  of 
partnership  is  a  branch  of  the  law  of  agency.  Consequently  it  is 
said  that  a  partner,  like  a  principal,  is  not  liable  for  the  willful  acts 
of  his  agent,  if  not  done  in  course  of  his  employment  and  as  part  af 
his  business;  and  this  is  true  not  only  of  assault,  battery,  libel,  and 
the  like,  but  also  of  frand.^*" 

>••  Graham  ▼.  Meyer,  4  Blatchf.  129,  Fed.  Oas.  No.  6,673. 

>•«  U.  8.  y.  Baxter,  46  Fed.  350;  Blenenstok  ▼.  Ammldown  (Super.  N.  Y\) 
29  N.  T.  Supp.  693. 

iBBLindL  Partn.  S  299;  EweU*s  Bvaus,  Ag,  p.  180;  Stock weU  ▼.  U.  S.,  3 
Cliff.  284,  Fed.  Cas.  No.  13,466. 
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CHAPTER  IV. 

DISCHARGE  AND  LIMITATION   OF   LIABILITY   FOR  TORTS. 

8L    In  General. 

82.  Discharge  or  Limitntion  by  Voluntary  Act  of  Party. 

83.  By  Waiver. 
8i.       '  By  Agreement. 

85.  Agreement  before  Damage. 

86.  Agreement  after  Damage. 

87.  Discharge  or  Limitation  by  Operation  of  Law. 

88.  Discharge  by  Judgment. 
89-80.         Discharge  by  Death. 
01-82.  Statutes  of  Limitation.    . 

dS.  Compliance  with  Statutory  Requirements. 

91-86.  Discharge  of  Joint  Torts— Judgment 

96.  Release. 

97.  Waiver. 

IN  QENERAL. 

81.  Liability    for    torts    may  be    discharged    or    limitad 
either — 

(a)  By  voltmtary  act  of  the  party;  or 

(b)  By  operation  of  law. 

The  distinction  between  discharge  by  act  of  parties  and  discharge 
by  operation  of  law  is  open  to  criticism,  inasmuch  as  the  law  only 
operates  in  conjunction  with  some  act  of  the  parties.  Nevertheless 
the  distinction  is  practically  useful. 

The  dischani^e  of  torts  may  conveniently  be  divided,  for  consider- 
ation, into  discharge  of  ordinary  torts  as  distinguished  from  joint 
torta  Many  considerations  are  common  to  both.  Those  peculiar 
to  joint  torts  will  be  separately  considered. 

DISCHABQE  OB  UMITATION  BT  VOLUNTABT  ACT  OF 


88.  Uability  for  torts  is  discharged  or  limited  by  volun- 
tary act  of  the  party — 

(a)  By  waiver;  or 

(b)  By  agreement. 
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SAME— BY  WAIVES. 

83.  A    tort    may   be    discharged    by    waiver    operatinsr 
througli  consent  or  estoppel. 

Much  of  the  uncertainty  and  confusion  which  arise  in  connection 
with  the  doctrine  of  waiver  might,  it  would  seem,  be  eliminated  by 
bearing  in  mind,  in  each  case,  that  waiver  may  be  based  either  upon 
contract  or  estoppel.  If  it  is  based  upon  contract,  the  questions  are 
as  to  parties,  construction,  and  consideration.  These  will  be  subse- 
quently discussed.  If  it  is  based  upon  estoppel,  the  questions  are 
of  fact,  especially  with  reference  to  the  altered  position  of  the  par- 
ties consequent  upon  the  conduct  claimed  to  operate  by  way  of 
estoppel.  Knowledge  of  the  existence  of  a  right,  and  the  intention 
to  relinquish  it,  must  concur,  to  create  an  estoppel  by  waiver.*  Ac- 
ceptance of  a  benefit,  with  knowledge  of  wrong  done,  may  dischai^e 
a  tort  by  waiving  it.  Thus,  if  a  person  who  has  been  induced  by 
fraud  and  deceit  to  enter  into  an  executory  contract  for  the  purchase 
of  personal  property,  to  be  delivered  and  paid  for  in  the  future,  dis- 
cover the  fraud  while  the  contract  is  still  executory,  and,  notwith- 
standing, afterwards  accepts  the  property,  under  the  contract,  and 
uses  it,  he  cannot  maintain  an  action  for  damage  for  the  fraud,  or 
recoup  them  in  an  action  for  the  purchase  price  of  the  property.* 

As  has  already  been  seen,  there  are  many  cases  in  which  the  per- 
son against  whom  the  wrong  has  been  committed  may  waive  the  tort 
and  bring  assumpsit."  When  a  father  sues  for  the  wages  of  his 
infant  son,  employed  without  his  consent,  he  thereby  ratifies  the 
hiring,  and  waives  the  tort  involved  in  the  harboring  of  the  son.* 

1  HamUton  v.  Home  Fire  Ins.  Ck).,  42  Neb.  883,  61  N.  W.  93.    Generally,  as 
to  waiver  and  estoppel,  see  Matlock  v.  Reppy,  47  Ark.  148,  14  S.  W.  546. 

2  Thompson  v.  Libby,  36  Mimi.  287,  31  N.  W.  52. 
s  See  ante,  p.  20. 

•  Hopf  V.  Baking  Co.,  G  Misc.  Rep.  158,  27  N.  Y.  Supp.  217. 
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8AMS~-BY  AOBSBMBNT, 

84.  Dtscharge  or  limitation  of  liability  by  agreement  will 
be  considered  with  reference  to  the  time  of  making 
the  agreement,  whether — 
.  (a)  Before  damage;  or 
(b)  After  damage* 

86.  AGBEEMENT  BEFOBE  DAMAGE— While  freedom 
of  the  right  to  contract  ia  folly  recognized  by  the 
courts,  parties  to  a  contract  are  generally,  but  not 
universally, 

(a)  Denied  ability  to  so  contract  as — 

(1)  To  escape   liability  in  tort  for   negligence   or 

fteud,  with  resj^ecj^^^  a  dutj^Jbasg^on  con- 
tract; or 

(2)  To  determine  in  advance  the  amount  of  damage 

which  may  result  from  such  subsequent  tort, 
except,  particularly,  as  to  unrepeated  tele- 
grams. 

(b)  Allowed   to   limit  liability  by   agreement  in    such 


(1)  By  stipulating  in  advance  the  value  of  the  prop- 

erty which  may  be  involved; 

(2)  By  prescribing  certain  reasonable  duties  to  be 

performed  by  the  injured  party  in  the  conduct 
involved  under  the  contract,  and  as  condi- 
tions precedent  to  right  to  maintain  action 
for  damages  done;  and 

(3)  By  defining  the  physical  extent  of  the  under- 

taking. 

On  the  one  hand,  the  law  recognizes  the  absolute  right  of  any 

person  to  make  any  lawful  contract  he  may  desire  to  make.^    On 

« 

«  B.  O.  Stanard  Milling  Co.  y.  White  Line  Cent.  Transit  Co.,  122  Mo.  2&8. 
120  B.  W.  704;  Davis  v.  Central  Vt.  R.  Co.,  66  Vt.  290,  29  Atl.  313;   Constable 
V.  National  S.  S.  Co.,  154U.  S.  51,  14  Sup.  Ct.  1062. 
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the  Other  hand,  the  conrts  reason  that  it  is  not  interfering  with  free- 
dom of  contract  to  deny,  for  reasons  of  public  policy,  the  ability  to 
execute  certain  contracts  limiting  liability  for  torts. 

Thus  it  has  been  generally  regarded  as  unwise  to  allow  any  one 
to  contract  against  his  own  negligence.  The  recklessness  of  conse- 
quences which  would  result  from  giving  effect  to  such  a  proyision 
affords  a  cogent  reason.  Moreover,  in  very  many  classes  of  cases 
the  party  to  the  contract  insisting  on  limitations  would  be  in  a 
position  to  dictate  absolutely  to  the  party  whose  right  to  damages 
was  being  contracted  away;  so  that  such  a  contract  would  really 
lack  tlie  vital  element  of  agreement, — volition.  If^capriens  tele-  . 
graph  companies,  and  employers  generally  were  allowed  unpontrict- 
ed  freedom  to  evade  responsibility  in  tort  by  agreement,  the  jjiublic 
would  be  practically  compelled  to  submit.  The  cases  on  this  point 
arise  under  contract  relationships,  affording  further  reasons  i>eculiar 
to  each  relationship.  It  is  accordingly  maintained  that  the  ability 
to  contract  against  negligence  varies  with  the  relationship  involved. 

Common  carriers  have  been  allowed  to  contract  against  negligence 
in  some  jurisdictions.^  This  right,  however,  has  been  almost  uni- 
versally denied  them.*  Indeed,  in  Willock  v.  Pennsylvania  B.  Oo.,^ 
the  court  went  so  far  as  to  hold  that  a  stipulation  in  a  bill  of  lading 


1 
J 


B  McGawley  v.  Railway  Co.,  L.  R.  8  Q.  B.  57.  But  see  Manchester  S.  &  L.  R. 
Co.  V.  Brown,  8  App.  Cas.  703,  per  Blackburn,  J.;  Peek  v.  RaUway  Co.,  10  H. 
U  Cas.  473;  Magnin  v.  Dlnsmore,  56  N.  Y,  168;  Kinney  v.  Railway  Co.,  32  N. 
.1.  Law,  407,  34  N.  J.  Law,  513;  Farmers'  &  Mechanics*  Bank  v.  Champlain 
Trangp.  Co.,  23  Vt.  186;  Grlswold  v.  Railway  Co.,  53  Conn.  371,  4  AU.  261; 
Baltimore  &  O.  Ry.  v.  Skeels,  3  W.  Va.  550;  Rathbone  v.  Railway  Co.,  140  N. 
Y.  48-^1.  35  N.  E.  418. 

•  Pavitt  v.  Lehigh  Val.  R.  Co.,  153  Pa.  St.  302,  25  Atl.  1107.  In  Railroad  Co. 
V.  Lockwood,  17  Wall.  357,  the  following  propositions  were  laid  down:  <1)  A' 
common  can'ier  cannot  lawfaUy  stipulate  for  exemption  from  responslbiUty 
when  such  exemption  Is  not  Just  and  reasonable.  (2)  It  is  not  Just  and  reason* 
able,  in  the  eye  of  the  law,  for  a  common  carrier  to  stipulate  for  exemption 
from  responsibility  for  the  negligence  of  himself  or  his  servants.  (3)  These 
rules  apply  both  to  the  carrier  of  goods  and  to  the  carrier  of  passengera  for 
hire,  and  with  special  force  to  the  latter.  Phoenix  Ins.  Co.  v.  Brie  &  >W. 
Transp.  Co.,  117  U.  S.  312,  6  Sup.  Ct  750,  117C;  Providence  Ins.  Co.  v.  Morse, 
150  U.  S.  00,  14  Sup.  Ct.  55;  Hale,  Bailm.  &  Carr.  pp.  413,  529,  collecting  cases. 

7  166  Pa.  St.  184,  30  Atl.  948.  See,  also,  Chicago  &  N.  W.  Ry.  Co.  v.  dnp- 
man.  133  111.  OG,  24  N.  E.  417. 
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that  the  owner,  shipper,  and  consignee  severally  shall  cause  the 
8«od8  to  be  insured,  and  that  in  case  of  loss  the  carrier  shall  have  the 
benefit  of  the  insurance,  if  such  loss  '^shall  occur  from  any  cause 
which  shall  be  held  to  render  this  line  or  any  of  its  agents  liable 
therefor,''  is  a  contract  intended  to  protect  the  carrier  against  the 
consequences  of  its  own  negligence,  and  is  void.  A  fortiori,  a  pro- 
vision in  a  contract  of  shipment  limiting  the  extent  of  the  carrier's 
liabUity  is  ineffectual  where  the  injury  is  caused  by  his  grossnegli- 
fj^ce.*  The  public  character  of  the  service  rendered,  and  the  pos- 
sibility of  connivance  between  the  carrier  and  his  servants,  or 
between  either  and  a  third  person,  are  considerations  of  public 
policy  particularly  applicable  to  this  relation. 

As  to  telegraph  companies,  the  true  principle  would  seem  to  be' 
that,  while  they  may  limit  liability  for  errors  and  delays  resulting 
from  atmospheric  changes,  or  from  disarrangements  of  line  or  in- 
struments from  causes  which  reasonable  care  could  not  avoid,  they 
may  not  stipulate  against  their  own  negligence.* 

As  between  employer  and  employ^  it  is  the  generally  accepted 
mle  that  an  employer  cannot  provide  by  contract  against  damages 
hy  negligence  to  his  employ^^^  In  New  York  it  does  not  appear 
that  public  policy  forbids  the  exaction  by  a  railway  from  its  em- 
ployes of  such  a  contract;  but,  in  the  absence  of  a  new  considera- 
tion, the  contract  is  void  for  that  reason.^  ^ 

•  Wabash  Ry.  Go.  ▼.  Brown,  152  lU.  484,  39  N.  E.  273;  Root  v.  New  York 
A  N.  E.  R.  Ck>.,  83  Hun,  111,  31  N.  Y.  Supp.  357. 

•  Brown  v.  Postal  TeL  Co.,  Ill  N.  C.  187,  16  S.  E.  179;  Fleiachner  v.  Cable 
Q^  55  Fed.  738  (coUectlng  cases,  page  741);  W.  U.  Tel.  Co.  v.  Linn.  87  Tex. 
7»  28  S.  W.  490;  Id.  (Tex.  Civ.  App.)  23  S.  W.  805. 


!•  Bank  of  Ky.  ▼.  Adams  Exp.  Co.,  93  U.  S.  174;  Richmond  &  D.  R.  Co.  y. 
Jones,  92  Ala.  218,  9  South.  276;  LoulsviUe  &  N.  R.  Co.  v.  Orr,  91  Ala.  548,  8 
South.  360;  Fnlton  Bag  &  CoUon  Mills  v.  Wilson,  89  Ga.  318,  15  S.  B.  322; 
RaUway  Co.  v.  Spangler,  44  Ohio  St  471,  8  N.  E.  467;  Johnson's  Adm'x  v. 
Richmond  ft  D.  R.  Co.,  86  Va.  975,  11  S.  E.  829;  lOinsas  Pac.  Ry.  Co.  t. 
Peavey,  29  Kan.  169.  As  to  limitation  on  liability  of  mercantile  agencies  by 
•QBtrsct  with  subscriber,  see  Dun  y.  City  Nat.  Bank,  7  a  C.  A.  152,  68  Fed. 

in. 

»  Purdy  v.  Rome,  W.  &  O.  R.  Co.,  125  N.  Y.  209,  26  N.  B.  256;  Brewer  y. 
New  Yoik,  I^  B.  &  W.  R.  Ca,  124  N.  Y.  59,  26  N.  E.  324.  Compare  Georgia 
FStc  Ry.  Co.  V.  Dooley*  86  Ga.  294, 12  S.  E.  923. 
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A  limitation  contained  in  a  contract  which  stipulates  that  the  dam- 
ages to  be  recovered  in  cases  of  negligence  of  one  of  the  parties  to  the 
contract  shall  not  exceed  a  certain  sum,  is  regarded  as  a  discharge 
from  a  part  of  the  liability  of  negligence,  and  is  therefore  invalid 
in  those  jurisdictions  in  which  the  right  to  contract  against  negli- 
gence is  denied.^'  Accordingly,  where  a  horse  worth  f  1,500  was 
shipped  under  a  contract  providing  that  "the  liability  of  the  com- 
pany for  valuable  live  stock  shall  not  exceed  flOO  for  each  animal," 
it  was  held  that  this  was  not  merely  an  agreed  value  of  the  animal, 
but  an  attempt  to  limit  the  carrier's  responsibility  for  negligence, 
and  was  therefore  void.^^  However,  a  stipulation  on  a  telegram 
blank  that  the  company  will  not  be  responsible  in  damages  beyond 
the  price  of  the  message  unless  the  message  be  repeated  at  tht? 
sender's  expense  has  been  sustained  by  the  supreme  court  of  the 
United  States  as  reasonable  and  valid.^^ 

The  responsibility  may  be  limited  by  an  express  agreement  mad^' 
at  the  time  the  contract  is  executed,  provided  the  limitation  be 
such  as  the  law  can  recognize  as  reasonable  and  not  inconsistent 
with  sound  public  policy.  A  contract  by  a  common  carrier  stipu- 
lating in  advance  the  value  of  the  property  carried,  with  the  rate 
of  freight,  based  on  the  conditions  that  the  carrier  assumes  lia- 
bility only  to  the  extent  of  the  agreed  value,  even  in  cases  of  loss  or 
damage  by  the  negligence  of  the  carrier,  has  been  sustained,*'  and 

la  Moulton  v.  St.  Paul,  M.  &  M.  Ry.  CJo.,  31  Minn.  85,  16  N.  W.  407;  Lonls- 
vme  &  N.  Ry.  Co.  v.  Sowell.  90  Tenn.  17,  15  S.  W.  837;  LonlavUle  &  N.  R. 
Co.  V.  Owen.  03  Ky.  201,  19  S.  W.  590;  EeUs  v.  St.  Ix)iite,  K.  &  N.  W.  Ry.  Co., 
52  Fed.  003;  LonisvlUe  &  N.  R.  Co.  v.  Wynn,  88  Tenn.  320,  14  S.  W.  311. 

18  Hart  V.  Pennsylvania  R.  Co.,  112  y.  S.  .^31^  R  Sup.  Ct  151.  Et  vide  Rail- 
road Co.  V.  Lockwood,  17  Wall.  357;  Grogan  v.  Adams  Exp.  Co.,  114  Pa.  St. 
.-.23.  7  Atl.  134;  Eells  v.  St.  Louis,  K.  &  N.  W.  Ry.  Co.,  52  Fed.  903;  Adains 
Kxp.  Co.  V.  Stettaners,  61  111.  184.  Cf.  Western  Transp.  Co.  ▼.  Newhall,  34 
111.  M\(\;  Boscowitz  v.  Adams  Exp.  Co.,  93  111.  523;  Abrams  r.  Milwaukee,  L. 
S.  &  W.  Ry.  Co.,  87  Wis.  485,  58  N.  W.  780;  McFadden  r.  Bllasouri  Pac.  Ry. 
Co:,  92  Mo.  343,  4  S.  W.  689;  Alalr  v.  Northern  Pac.  R.  Co.  53  Minn.  160.  54 
N.  W.  1072. 

1*  Primrose  v.  W.  U.  Tel.  Co.,  154  U.  S.  1,  14  Sup.  Ct.  1008.  Cf.  Franda  v^ 
W.  U.  Tel.  Co.,  58  Minn.  252,  59  N.  W.  1078.  But  see  New  York  &  Washington 
Printing  Tel.  Co.  v.  Dryburg,  35  Pa.  St.  298. 

i»Hart  V.  Pennsylvania  R.  Co.,  112  U.  S.  331,  5  Sup.  Ct.  151;  Oppenhelmer 
V.  United  States  Exp.  Co.,  69  in.  62;   Hill  v.  Boston,  H.  T.  &  W.  R,  Co^  144 
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again  held  not  binding."  Courts  will,  however,  look  into  attempts 
to  limit  the  carrier's  responsibility  for  negligence  by  stipulation  as  to 
agreed  value,  and  will  often  avoid  them. 

The  parties  to  a  contract  may  specify  certain  reasonable  require- 
ments of  the  party  complaimng  of  a  tort,  after  it  has  occurred,  as 
necessary  preliminaries  to  his  right  to  recover.  Thus,  the  claim  for 
damages  may  be  I'equired  to  be  made  within  a  certain  reasonable 
time  after  the  alleged  injury.*^  If,  however,  the  stipulation  is  un- 
reasonable, as  to  require  bringing  of  suit  within  40  days  after  in- 
jury, it  will  not  be  enforced.**  Notice  to  the  agent  before  the  re- 
moval of  live  stock  of  claim  for  damages  is  a  reasonable  require- 
ment.* • 

The  law  allows  in  some  cases  the  deteiTnination  of  the  physical 
extent  of  a  contract  or  undertaking.     Thus,  intermediate  carriers 

Mass.  284,  10  N.  E.  836  (et  vide  Graves  v.  Railroad  Ck).,  137  Mass.  33);  Harvey 
T.  Terre  Haute  &  I.  R.  Co.,  74  Mo.  538;  Westcott  v.  Fargo,  61  N.  Y.  542; 
Zimmer  v.  New  York  Gent  &  H.  R.  R.  Ck).,  137  N.  Y.  460,  33  N.  E.  642  (this 
is  a  fortiori  true  where  the  property  is  of  a  special  value);  Rathbone  v.  New 
York  Cent  &  H.  R.  R.  Co.,  140  N.  Y.  48,  35  N.  E.  418;  Browning  v.  Goodrich 
Transp.  Co.,  78  Wis.  391,  47  N.  W.  428;  Boorman  v.  Adams  Exp.  Co.,  21  Wis. 
154  Cbut  see  Black  v.  Goodrich  Transp.  Co.,  55  Wis.  319,  13  N.  W.  244) ;  Alair 
▼.  Northern  Pac.  R.  Co.,  53  Minn.  160,  54  N.  W.  1072. 

le  Werner  v.  Pennsylvania  R.  Co.,  134  Pa.  St  310,  19  Atl.  702  (dissenting 
ophdion  of  Mitchell,  J.);  Famham  v.  Cauiden  &  A.  R.  Co.,  55  Pa.  St  53.  The 
same  position  would  seem  to  have  been  held— not  always  very  distinctly— in  the 
following  cases:  Southern  Exp.  Co.  v.  Seide,  67  Miss.  609,  7  South.  547;  Unit- 
ed States  Exp.  Co.  v.  Backman,  28  Ohio  St  144;  The  Lydian  Monarch,  23 
Fed.  298;  M.  P.  R.  Co.  v.  Barnes,  2  WlUson,  Civ.  Cas.  Ct  App.  507;  Baughman 
▼.  LoulsviUe.  E.  &  St  L.  R.  Co.,  94  Ky.  150,  21  S.  W.  757;  Et  vide  LouisvUle  & 
N.  R.  Co.  V.  Owen,  93  Ky.  201,  19  S.  W.  590. 

IT  liewis  V.  Great  Western  Ry.  Co.,  5  Hurl.  &  N.  867;  W.  U.  Tel.  Co.  v. 
James,  90  Ga.  254,  16  S.  E.  83  (60  days  within  which  to  present  elnims  suk- 
talned;  Express  Co.  v.  Caldwell,  21  WaU.  264;  Selby  v.  WUmington  &  W.  R. 
Co.,  113  N.  C.  588,  18  S  E.  88;  Wolf  v.  W.  U.  Tel.  Co.,  62  Pa.  St  83;  Young 
V.  W.  U.  Tel.  Co.,  65  N.  Y.  163. 

»•  Golf,  C.  &  S.  F.  Ry.  Co.  v.  Hume,  6  Tex.  Civ.  App.  653,  24  S.  W.  915,  27 
S.  W.  110;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  EUiott  (Tex.  Civ.  App.)  26  S.  W.  636. 
And  see  McCarty  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  79  Tex.  33,  15  S.  W.  1(M; 
Francis  v.  W.  U.  Tel.  Co..  58  Minn.  !K>2,  59  N.  W.  1078;  10  days*  time  rea.son- 
abie.  Case  v.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.,  11  Ind.  App.  517,  39  N.  E.  426. 

i»  Selby  V.  WUmington  &  W.  R.  Co.,  113  N.  C.  588,  18  S.  E.  88. 
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may  limit  their  liability  to  injuries  occurring  to  through  freight  to 
the  time  it  is  on  its  own  line.*® 

But  a  limitation,  when  allowed  by  law  to  be  binding,  must  have 
been  assented  to  by  the  parties  to  the  contract.  It  is  strictly  con- 
struedj  and  must  be  proved  by  the  party  claiming  advantage  under 
it 

86.  AQBEEMENT  AFTER  DAMAGE— A  cause  of  actioxi 
sounding  in  tort  may  be  settled  and  discharg^ed  by 
agreement  of  the  wrongdoer  and  the  sufferer.  In 
order  that  such  an  agreement  may  operate  as  a 
bar  to  the  suit  in  tort  of  the  sufferer,  three  things 
are  necessary: 

(a)  It  must  be  executed  by  all  necessary  parties,  and 

by  the  legal  representatives  of  persons  incapaci- 
tated, or  by  the  legal  representatives  whenever  re- 
quired by  statute,  as  in  cases  of  death  by  wrongful 
act. 

(b)  It  must  be  founded  on  a  sufficient  consideration. 

(c)  It  must  show  a  completed  intention  to  discharge  the 

particular  cause  of  action  in  issue, 

fbrm  of  Agreemejit* 

The  agreement  discharging  a  cause  of  action  In  tort  may  take 
one  or  more  of  several  not  essentially  different  forms.  It  may  be 
a  compromise,^^  or  an  accord  and  satisfaction,*'  or  a  formal  release, 


30  Coles  y.  Louisville,  B.  &  St.  Lu  R.  Ck>.,  41  lU.  App.  607;  Rogers  v* 
Bouri,  K.  &  T.  Ry.  Co.  (Tex.  Civ.  App.)  28  S.  W.  1024;  International  it  Q.  N. 
R.  Co.  V.  Thornton,  3  Tex.  Civ.  App.  1»7,  22  S.  W.  07;  Dunbar  v.  Railway  Co., 
36  S.  a  110,  15  S.  E.  357;  McCarn  v.  International  &  G.  N.  R.  Co.,  84  Tex. 
352,  19  S.  W.  547;  McEacheran  v.  Michigan  Cent.  R.  Co.,  101  Mich.  264,  59 
N.  W.  612;  Wehmann  v.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co.,  58  Minn.  22. 
69  N.  W.  546;  Southard  v.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Ca,  60  Miiin.  382, 
62  N.  W.  442. 

31  Shaw  V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  82  Iowa,  199,  47  N.  W.  1004;  Dun- 
bar v.  Tlrey  (Tex.  App.)  17  S.  W.  1116.  Compromise  of  claim  to  prevent  liti- 
gation is  binding,  although  such  claim  is  not  l^gal.  Bement  v.  Biiay»  135  Ind. 
664,  34  N.  E.  327,  and  35  N.  E.  387. 

22  McKeen  v.  Morse,  1  C.  C.  A.  237,  49  Fed.  253;  Ahrens  ▼.  United  Growers 
Co.  (City  Ct.  N.  y.)  31  N.  Y.  Supp.  997;  BaU  v.  McGeoch,  81  Wis.  160,  51  N. 
W.  443. 
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with  or  without  seal,*'  or  a  covenant  not  to  sue,*^  or  a  ratified  set- 
flem^it,  even  if  frandulenf  The  agreement  claimed  to  operate 
as  a  discharge,  in  whatever  form  it  exists,  is  a  matter  of  afflrma- 
tire  defense,  and  must  be  specially  pleaded. 

The  agreement  releasing  a  cause  of  action  based  on  tort  most 
be  executed  by  all  the  necessary,  and  by  only  the  competent,  par- 
ties. A  lunatic,  injured  in  a  wreck,  cannot  execute  a  release  for 
damages  suffered.'*  Even  drunkenness,  taking  away  knowledge  of 
what  the  drunkard  is  doing,  or  that  he  was  signing  a  release,  may 
vitiate  it"  Capacity  to  execute  a  release  is  ordinarily  a  question  of 
fact  for  the  juty.'*  A  wife's  release  of  a  cause  of  action  peculiarly 
lier  own,  arising  out  of  injuries  to  her  person,  does  not  discharge  lia- 
bility to  her  husband  for  the  same  wrong.'*  Ordinarily,  an  infant 
may  avoid  any  release  he  may  execute,  as  he  may  any  other  contract. 
Bdease  by  a  parent  of  personal  injury  to  a  minor  can  operate  only  as 
a  release  of  damage  suffered  by  the  parent,  not  by  the  minor.'^  To 
folly  satisfy  all  causes  of  action,  a  release  should  be  obtained,  not 
only  from  the  parents,  as  to  their  separate  causes  of  action,  but  also 
from  the  legally  appointed  guardian  of  the  infant.  On  the  same  prin- 
ciple, where,  upon  death  by  tort,  a  right  of  action  accrues  to  the  next 
0*  kin,  or  other  statutory  beneficiaries,  only  legally  constituted  au- 
thorities can  execute  a  release.    A  brother-in-law  cannot;  *'  nor  the 

*a  Ptunips  V.  Glajcett,  11  Mees.  &  W.  84. 

««  Ford  V.  Beech,  11  Q.  B.  852.  871. 

ti  Drolian  v.  Lake  Shore  &  M.  S.  Ry.  Ck).,  162  Mass.  435,  38  N.  B.  llie. 

>•  MisBonrl  Pac.  Ry.  Ck).  v.  Brazzil,  72  Tex.  233,  10  S.  W.  403;  Texas  &  P. 
By.  Go.  T.  Grow,  3  Tex.  Glv.  App.  266,  22  S.  W.  928;  Johnson  v.  Ifeny  Mount 
Oflaoite  Go.,  53  Fed.  569. 

«v  Houston  &  T.  G.  Ry.  Ga  v.  Tlemey,  72  Tex.  312,  12  S.  W.  586.  One  under 
title  Inflaence  of  opiates  at  time  of  executing  a  release  for  torts  Biay  avoid  it 
Chicago,  R.  L  &  P.  R.  Go.  V.  Lewis,  109  lU.  120.  ' 

t*  Gibson  V.  Western  New  York  &  P.  R.  Go.,  164  Pa.  St  142,  30  Atl.  308. 

<•  Scbonler,  Dom.  ReL  f  T7. 

«•  International  &  O.  N.  Ry.  Go.  v.  Hinzie,  82  Tex.  623,  18  S.  W.  681;  Hot- 
V.  Pacillc  MiUs,  158  Mass.  402,  33  N.  E.  581. 

•1  Stnber  v.  McEntee,  142  N.  Y.  200.  36  N.  E.  878,  ovemiUng  ifin^^  N.  Y.) 

I M.  T.  8aiyp.  900. 

HALB,  TOBTS— 13 
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widow.**  The  person  authorized  by  statute  to  sue  for  the  injuries 
complained  of  (as  the  special  administrator  for  widow  and  next  of 
kin  of  a  man  killed  by  wrongful  act,  or  a  guardian  ad  litem  of  an 
infant  or  insane  person),  and  the  attorney  of  record  in  the  suit 
brought,  may  undoubtedly  execute  a  proper  release  or  satisfy  a 
judgment  entered  after  trial  or  on  stipulation,  or  may  execute  a  re- 
lease, especially  when  directed  so  to  do  by  the  court  appointing 
such  person  executor  or  guardian.'*  Acceptance  by  a  widow  of 
benefits  from  a  railroad  relief  association  does  not  bar  action  by  her, 
as  administratrix,  on  behalf  of  her  children.*^ 

Considerdtion. 

There  must  be  a  consideration.  A  mere  gratuity  is  not  sufB- 
rient.**  Thus,  the  voluntary  payment  of  wages,  merdy  as  wages, 
by  a  master  to  an  employ^  injured  by  the  master's  alleged  negli- 
gence, does  not  constitute  a  satisfaction  of  the  cause  of  action.'^^ 
liut  a  receipt  of  a  stated  sum  of  money,  even  in  the  absence  of  an 
express  agreement  that  it  shall  be  in  satisfaction  of  such  a  cause  of 
action,  will  be  presumed  to  be  a  full  recompense  for  the  injury.^* 
A  promise  to  re-employ  or  to  keep  in  employment  is  a  sufficient  con- 
sideration.^^ Where  a  sum  certain  is  to  be  paid,  a  lesser  sum  cannot 
be  paid  by  the  debtor  in  siitisfaction  of  a  greater;'*   but  where  the 

«2  KnoxviUe,  C.  G.  &  U  R.  Co.  v.  Acuff,  92  Tenn.  26.  20  S.  W.  348;  Yelton 
T.  Railroad  Co.,  134  Ind.  414,  33  N.  K.  629. 

S8  2  Cblt.  PI.  (16th  Am.  Ed.)  455;  Maness  v.  Henry,  96  Ala.  454,  11  South. 
410. 

8*  Chicago,  B.  &  Q.  R.  Co.  v.  Wymore,  40  Neb.  645.  58  N.  W.  1120.  And 
see  State  y.  Baltimore  &  O.  R.  Co.,  36  Fed.  655. 

"  Sleber  v.  Amunson,  78  Wis.  679,  47  N.  W.  1126. 

se  Sobieskl  v.  St.  Paul  &  D.  R.  Co..  41  Minn.  169,  42  N.  W.  863.  Further. 
IS  to  what  is  not  sufficient.  Richmond  &  D«  R.  Co.  v.  Walker,  92  Ga.  485,  17 
S.  E.  604;  Landon  v.  Hutton,  50  N.  J.  Eq.  500.  25  Atl.  953;  Davidson  t. 
Burke.  143  111.  139,  32  N.  E.  514. 

37  Hinkle  y.  Minneapolis  &  St.  L.  Ry.  Co.,  31  Minn.  434.  18  N.  W.  275. 

»•  Hobbs  y.  Electric  Light  Co.,  75  Mich.  550,  42  N.  W.  965;  Pennsylvania 
Cio.  y.  Dolan.  6  Ind.  App.  109,  32  N.  E.  802;  Conner  y.  Dundee  Chemical 
Works  (N.  J.  Ch.)  17  Atl.  975;  White  y.  Richmond  &  D.  R.  Co.,  110  N.  C.  456, 
15  S.  E.  197.  And  see  Smith  v.  St.  Paul  &  D.  Ry.  Co.,  60  Minn.  330.  62 
N.  W.  392.    Cf.  Myron  v.  Union  R.  Co.  (R.  I.)  82  Atl.  165. 

t»  Pinners  Case,  5  Coke,  117a,  238;  Foakes  v.  Beer.  9  App.  Cas.  605;  Jaifray 
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claim  is  for  nnliquidated  damages,  or  is  uncertain,  a  less  sum  may 
be  paid  and  accepted  in  satisfaction,*^  But,  even  with  i-eepect  to  un- 
liquidated damages,  the  amount  of  the  consideration  may  be  mate- 
rial as  evidence  of  fraud  or  mistake.*^  A  seal  sufficiently  imports  a 
consideration,**  but  may  be  inquired  into  upon  an  allegation  of 
fraud.** 

Intent  to  Discharge  Wrong  in  Isme, 

An  agreement  as  to  satisfaction  of  a  claim  based  on  a  tort  is  gov- 
erned by  ordinary  principles  of  contract.  Words  employed  in  a  re- 
lease will  receive  a  fair  construction,  but  will  not  be  extended  be- 
yond  the  coBsideration.  Otherwise,  a  release  would  be  made  for  the 
parties  where  they  never  intended  or  contemplated  one.**  The 
ai^reenient  may  be  conditional.  It  may  fail  to  cover  cause  of  action 
in  issue.  A  release  of  all  claims  and  demands,  ^'from  the  beginning 
of  the  world  to  this  day,"  does  not  cover  injuries  not  therein  men- 
tioned, and  not  known  to  exist  at  the  time  the  release  was  execut- 
ed.*** But  a  simple  receipt  in  full — ^for  example,  "tl5  in  full  for  dam- 
ages sustained  by  a  bull  hooking  a  horse" — is  a  sufficient  disdiarge.*^ 

The  person  executing  the  agreement  claimed  as  a  release  of  a 
cause  of  action  sounding  in  tort  may,  notwithstanding  it,  maintain 
his  action  if  he  can  show  that  the  release  had  been  obtained  by  such 

V.  Davis,  124  N.  Y.  164,  26  N.  E.  351.  Cf.  Perkins  v.  Lockwood,  100  Mass. 
249,  with  Weber  t.  Couch,  134  Mass.  26;  Bird  v.  Smith,  34  Me.  63.  But  see 
Sch welder  v.  Lang,  29  Minn.  254,  13  N.  W.  33;  Thurber  v.  Spragiie,  17  R.  I. 
634.  24  Atl.  48.    Cf.  Savage  v.  Everman,  70  Pa.  St.  315. 

40  Adams  v.  Tapllng,  4  Mod.  88;  Hinkle  v.  Railway  Co.,  31  Minn.  434,  18  N. 
W.  275;  Preston  v.  Grant,  34  Vt.  201;  Stockton  v.  Frey,  4  GiU.  (Md.)  406; 
Donohue  v.  Woodbury,  6  Cush.  148;  Renihan  v.  Wright,  125  Ind.  536,  25  N. 
E.  822;  Fuller  v.  Kemp,  138  N.  Y.  231,  33  N.  E.  1034. 

*i  Byers  v.  NashvlUe.  C.  &  St.  L.  Ry.  Co.,  94  Tenn.  345,  29  S.  W.  128; 
Allston  V.  NashvlUe,  C.  &  St.  L.  R.  Co.,  Id. 

4s  Spitze  v.  Baltimore  &  O.  R.  Co.,  75  Md.  162,  23  Atl.  307. 

4»  Wain  V.  Wain,  53  N.  J.  Law,  429,  22  Atl.  203. 

44  Codding  V.  Wood,  112  Pa.  St.  371,  3  Atl.  455;  Fidelity  Title  &  Trust  Co. 
T.  People's  Natural  Gas  Co.,  150  Pa.  St.  8,  24  Atl.  339.  Malprosecutlon. 
Kirchner  v.  New  Home  Sewing  Mach.  Co.,  135  N.  Y.  182,  31  N.  E.  110^;  Duff 
V.  Hutchinson,  57  Hun,  152,  10  N.  Y.  Supp.  857. 

45  Union  Pac.  R.  Co.  v.  Artist,  9  C.  C.  A.  14.  60  Fed.  365. 

44  Currier  v.  Bilger,  149  Pa.  St.  109,  24  Atl.  168;  Battle  v.  Mc Arthur,  49 
Fed.  715;    Guldager  v.  Rockwell,  14  Colo.  459,  24  Pac.  556. 
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fraud  of  the  defendant  as  will  entitle  him  to  have  it  set  aside  (fn 
many  jurisdictions,  without  return  of  what  was  paid  under  it  by  the 
tort  f easor),  if  he  act  without  laches  in  asking  for  a  rescission.  Sock 
an  agreement  may  be  rescinded  in  the  same  action  which  awards 
damages  for  the  wrong  done. 

DISCHABQE  OB  LIMITATION  BY  OFEBATION  OF  LAW. 

* 

87.  Liability  for  torts  may  be  discharged  by  operation  of 

lai^  by 

(a)  Judgment; 

(b)  Death  o(  either  party; 
(0)  Statutes  of  limitation; 

(d)  Oompliance  with  statutory  provisions. 

SAME—BISCHABGE  BY  JUDGMENT. 

88.  A  tort  is  discharged  by  a  judgment  rendered  in  a 

former  action,  although  the   form  of  action  may 
have  been  different,  provided 
<a)  The  court  had  jurisdiction; 

(b)  The  action  was  between  the  same  parties,  and  on  the 

same  cause  of  action;  and 

(c)  The  judgment  was  on  the  merits,  and  flnaL 

Beaaon. 

When  an  action  is  brought,  and  the  plaintiff  recovers  judgment, 
the  original  right  in  respect  to  which  he  sues  is  merged  in  the  higher 
and  better  right  which  he  attains  by  his  judgment  It  being  gone, 
the  party  may  proceed  to  obtain  its  fruits  by  execution,  or  to  revive 
it  by  a  fresh  action  on  his  judgment  ''For  you  shall  not  bring  the 
same  cause  of  action  twice  to  a  final  determination;  'Nemo  debet 
bis  vexari  pro  eadem  causa;'  and  what  is  the  same  cause  of  action 
is  where  the  same  evidence  will  support  both  actions."  *^  "Interest 
reipublicsB  ut  sit  finis  litium."  *• 

«7  Kitchen  v.  Campbell,  3  Wlls.  304.    The  principle  does  not  apply  to  eject- 
ment   Bichert  v.  Scbalffer.  161  Pa.  St.  610,  29  AtL  383. 
48  Broom,  Leg.  Max.  331,  343;  2  Co.  Litt  303. 
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Bat  a  judgment  rendered  without  jurisdiction  does  not  establish 
the  plea  res  judicata.^^ 

Idefntity  of  JParties  and  Causes  of  Action. 

It  is  only  when  the  causes  of  action  in  two  suits  are  identical  that 
the  recovery  of  judgment  in  one  can  be  a  bait  to  the  other. 

A  judgment  in  an  action  against  the  lessee  for  a  breach  of  the 
covenant  to  pay  rent  is  not  a  bar  to  an  action  for  damages  for  neg- 
ligence in  the  care  of  the  premises/® 

It  is  generally  true  that  where  a  party,  claiming  to  have  been  in- 
juredy  has  an  option  of  using  one  of  several  modes  of  legal  redress, 
elects  to  take  one,  which  is  adequate,  and  prosecutes  the  same  to  a 
final  judgment,  he  cannot  subsequently  i*esort  to  another  legal  pro- 
ceeding for  the  same  wrong.^^  But  if  he  seek  in  vain  to  rescind  a 
contract,  for  fraud,  he  may  subsequently  sue  for  damages/^ 

However,  the  subject-matter  may  be  the  same,  but  the  causes  of 
action  (and  not  merely  the  forms  of  procedure)  may  be  different."' 
Therefore  judgment  in  an  action  for  false  imprisonment  may  not  be 
a  bar  to  an  action  for  malicious  prosecution  arising  from  the  same 
state  of  facts,'**  A  fortiori,  this  is  true  where  the  wrongful  con- 
duct may  be  the  same,  but  the  parties  to  the  judicial  proceeding  are 
different,  or  parties  claim  under  different  rights.''    The  mere  fact 

«•  Attorney  General  ▼.  Erich6  [1893]  App.  Gas.  518;  Reed  v.  ChHson,  142 
N.  Y.  152.  36  N.  E.  884;  Wright  v.  Wright,  99  Mich.  170,  58  N.  W.  54;  Win- 
chester V.  Oonnty  Com*r8»  78  Md.  266,  27  Atl.  1075.  Cf.  In  le  EUis'  Estate,  55 
Minn.  401.  56  N.  W.  1056. 

»•  Wright  V.  Tlleston.  60  Minn.  34,  HI  N.  W.  82,1 

Bi  Thomas  v.  Joslln,  36  Minn.  1,  29  N.  W.  344;  Sanger  v.  Wood,  3  Johns. 
Oh.  416;  Washburn  v.  Insurance  Co.,  114  Mass.  175;  Terry  v.  Mnnger,  121 
N.  Y.  161,  24  N.  E.  272;   CJonrow  v.  Littie,  115  N.  Y.  387,  22  N.  B.  346. 

ssCf.  Marshall  v.  Gilman,  47  Minn.  131,  49  N.  W.  688;  Savings  Bank  of 
St  Paul  V.  Anthier,  52  Minn.  98,  53  N.  W.  812.  And  see  Strong  v.  Strong. 
102  N.  Y.  69,  5  N.  B.  799. 

B«  Spear  v.  Tidball,  40  Neb.  107,  58  N.  W.  708;  Ahl  v.  Goodhart,  161  Pa.  St. 
455,  29  Atl.  82.  A  recovery  by  wife  for  personal  injuiy  to  herself  does  not 
bar  her  husband.  Watson  v.  Texas  &  P.  Ry.  Co.,  8  Tex.  Civ.  App.  144.  27 
S.  W^  924;  Texas  &  P.  Ry.  Ck).  v.  Nelson  (Tfex.  Civ.  App.)  29  S.  W.  78. 

•4  Post,  p.  359. 

M  Furlong  v.  Banta,  80  Hun,  248,  29  N.  Y.  Supp.  985;  Allison  v.  Little,  93 
Ala.  160,  9  South.  388.  The  right  of  a  posthumous  chUd  to  recover  damages 
for  the  death  of  his  father,  caused  by  wrongful  negligence,  is  not  barred  by  a 
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that  the  injured  person  at  the  time  of  recovery  of  judgment  did  not 
recover  all  the  damage  consequent  upon  the  wrong,  will  not  save 
him  from  the  bar  of  the  first  judgment.  Thus,  where,  after  the  first 
judgment  was  rendered  in  an  action  of  assault  and  battery,  a  piece 
of  the  injured  person's  ^kull  came  out,  the  original  judgment  was  a 
bar  to  another  action/*  But  the  repetition  of  a  trespass  or  the  con- 
tinuance of  a  nuisance  may  constitute  a  new  cause  of  action. '^^  The 
test  is  whether,  on  the  cause  alleged  in  the  action  on  which  the  judg- 
ment is  founded,  the  damage  sued  for  in  the  second  could  have  been 
recovered.** 

J^nal  Judgment  on  the  Merits, 

A  mere  common-law  nonsuit  is  not  a  determination  of  the  cause 
on  the  merits,  and  therefore  does  not  bar  another  action;  ••  nor 
does  a  judgment  of  dismissal,  on  the  plaintiff's  own  motion,  without 
the  defendant's  consent,  bar  another  action  for  the  same  purpose.*'* 
If,  before  the  final  submission  of  the  case  to  the  jury,  the  court  dis- 
miss it,  this,  it  seems,  is  a  common-law  nonsuit,  and  does  not  bar 
subsequent  action.*^  No  judgment  operates  as  an  estoppel  unless 
it  is  a  judgment  on  the  merits.*^ 

previous  recovery  by  other  parties  of  the  damages  sustained  by  them.  Nelson 
V.  Galveston,  H.  &  S.  A.  Ry.  Co.,  78  Tex.  621,  14  S.  W.  1021.  Recovery  by  a 
husband  for  injuries  to  himself  is  not  a  bar  to  a  subsequent  action  for  injuries 
to  his  wife,  sustained  at  the  same  time,  as  a  result  of  the  same  negligence. 
"Texas  &  P.  Ry.  Co.  v.  Nelson  (Tex.  Civ.  App.)  29  S.  W.  78. 

»•  Fetter  v.  Beal,  1  Ld.  Raym.  330,  692.  See,  alBO«  Horton  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (C.  C.)  63  Fed.  897. 

BT  Post,  p.  223, 

58  Clerk  &  L.  Torts.  120. 

69  Merrick  v.  Hill,  77  Hun,  30,  28  N.  T.  Snpp.  237.  A  nonsnit  Is  bat  like 
the  blowing  out  of  a  candle,  which  a  man,  at  his  own  pleasure,  may  light 
again.  Clapp  v.  Thomas,  5  Allen  (Mass.)  158, 160.  And  see  Lindvall  v.  Woods, 
47  Fed.  195;   Audubon  v.  Excelsior  Ins.  Co.,  27  N.  Y.  216. 

«o  Pierce  v.  Hilton,  102  Cal.  276,  36  Pac.  595.  As  to  common-law  retraxit, 
see  Walker  v.  St  Paul  City  R.  Co.,  52  Minn.  127-130.  53  N.  W.  1068. 

«i  Craver  v.  Christian,  34  Minn.  397,  26  N.  W.  8. 

62  Taylor  v.  Larkin,  12  Mo.  103;  Houston  v.  Musgrove,  35  Tex.  691;  Verbein 
V.  Schultz,  57  Mo.  326;  Jordan  v.  Siefert.  126  Mass.  25. 
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SAME— DISCHABGE  BY  DEATH. 

89.  At  common  law,  liability  in  tort  was  discharged  by 
the  death  of  either  the  person  who  did  the  wrong 
or  the  person  who  suffered  the  wrong. 

At  common  law,  the  right  of  action  for  an  injury  to  the  pereon 
abates  upon  the  death  of  the  party  injured,  the  case  falling  within 
the  familiar  rule,  "Actio  personalis  morltur  cum  persona.'*  Hence, 
where  death  results,  whether  instantaneously  or  not,  from  such  an 
injury,  no  action  can  be  maintained  by  the  personal  representative 
of  the  party  injured  to  recover  damages  suffered  by  the  decedent. 
Liability  was  likewise  discharged  when  the  tort  feasor  died.*'  The 
reason  given  by  Blackstone  •*  is  that  "neither  the  executors  of  the 
plaintiff  have  received,  nor  those  of  the  defendant  have  committed, 
in  their  own  personal  capacity,  any  manner  of  wrong  or  injury."  Pro- 
cess in  tort  was  a  substitute  for  private  war,  and  was  against  the 
man,  not  against  the  estate.  "If  one  doth  a  trespass  to  me,  and 
dieth,  the  act  is  dead  also,  because  it  should  be  inconvenient  to 
recover  against  one  who  was  not  a  party  to  the  wrong.''  ••  A  num- 
ber of  early  English  statutes  modified  the  rule  so  far  as  to  allow 
executors  or  administrators  the  same  action  for  injury  done  to  the 
personal  estate  of  the  deceased  in  his  lifetime,  whereby  it  has  be- 
come less  beneficial  to  executors  or  administrators,  as  the  deceased 
might  have  had.***  This  right  was  extended  to  cases  where  injury 
was  done  to  the  freehold  of  the  person  who  subsequently  dies.*^ 
Apart  from  these  statutes,  a  remedy  for  the  wrongful  act  can  be 
pursued  against  the  estate  of  the  person  by  whom  the  act  was  com- 
mitted when  the  property  or  proceeds  of  the  property  belonging  to 
another  have  been  appropriated  by  the  deceased  person.**    Indeed, 

•s  2  Inst  301;  Williams,  Bx'ro  (8th  Ed.)  pt  4,  bk.  2;  Overend  v.  Gurney,  4 
Ob.  App.  701. 

•«  3  BL  Ck>mm.  302. 

•6  T.  B.  a440)  19  Hen.  VH. 

••  4  Edw.  III.  c.  725;  5  Edw.  III.  c.  5. 

•T  3  &  4  Wm.  IV.  c.  42;  Hatchard  v.  Mege,  18  Q.  B.  Div.  771;  Kirk  v.  TodO, 
21  Gb.  Dlv.  4S4r48& 

•t  Powell  V.  Ree8»  7  Adol.  &  E.  426;  PhUlIpg  v.  Homfray,  24  Cb.  Dlv.  439 
(Baggallay.  L.  J.,  dissenting);   Ashley  v.  Taylor,  10  Ch.  Div.  768.    Compare 
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the  English  courts  have  gone  very  far  towards  limiting  the  discharge 
by  death  to  cases  of  mere  personal  torts.**  The  maxim  does  not 
apply  where  the  cause  of  action  arises  ex  contractu.^*  In  cases  of 
quasi  tort, — ^as,  for  example,  where  death  is  caused  by  the  breach 
of  a  carrier^s  contract  for  safe  carriage, — ^the  executor  or  adminis- 
trator of  deceased,  although  he  could  not  sue  in  tort,  might  sue  in 
contract,  and  recover  damages.^  ^  Nor  did  it  apply  to  damage  to 
property,  as  distinguished  from  person. 

89a.  At  common  law,  the  death  of  a  human  being  would 
not  support  an  action,  even  by  the  master,  parent, 
or  husband  of  deceased,  to  recover  damages  for  the 
loss  of  services  or  society  of  deceased. 

History  of  Rule. 

In  1606,  in  Higgins  y.  Butcher,^  ^  where  the  defendant  had  as- 
saulted and  beaten  the  plaintiff's  wife,  from  which  she  died,  it  was 
held  that  the  plaintiff  could  not  recover.  The  declaration  was  for 
damage  to  the  wife.  All  the  case  decided  was  that,  where  the 
l>er8on  to  whom  a  wrong  is  done  dies,  the  action  dies.  The  question 
was  not  raised  again  in  England  until  1808,  when  in  Baker  v. 
Bolton,^'  Lord  Ellenborough  laid  down  his  famous  proposition,  that 
"^in  a  civil  court  the  death  of  a  human  being  could  not  be  complained 
of  as  an  injury."  The  law  was  extended  in  Osbom  v.  Gillett,^*  by 
holding  that  while  a  master  can  sue  for  injury  done  his  servant  by 
wrongful  act  or  negligence,  whereby  the  service  of  the  servant  is  lost 

with  Hambly  v.  Trott,  6  Mod.  127,  note;  Baily  v.  Birtles,  T.  Raym.  71;  Pcr- 
klnson  v,  GUford,  Cro.  Car.  539. 

••  PnUing  V.  Great  Eastern  Ry.  Ck>..  9  Q.  B.  Div.  110  (commentiiig  on  Twy- 
cross  V.  Grant,  4  C.  P.  DIv.  40). 

70  wniiams,  Ex'rs  (8th  Ed.)  p.  87. 

7iKiiij?ht8  V.  Quarles,  2  Brod.  &  B.  102;  Potter  y.  Metropolitan  Dist  Ry. 
Co.,  30  Law  T.  (N.  S.)  765;  Bradshaw  v.  Lancashire  &  Y.  R.  Co.,  L.  R.  10 
C.  P.  189;  Leggott  v.  Great  Northern  Ry.  Co.,  1  Q.  B.  Div.  599.  Doctrine  sus- 
tained in  The  City  of  Brussels,  6  Ben.  370,  Fed.  Cas.  No.  2,745;  Winnegar's 
Adm*r  V.  Central  Passenger  Ry.  Co.,  a5  Ky.  547,  4  S.  W.  237.  It  was  held  not 
to  apply  to  personal  injury  Inflicted  by  a  deceased  surgeon.  Vittum  v.  Gil- 
man,  48  N.  H.  416;  Jenkins  v.  French,  58  N.  H.  532.  Bt  vide  Cregin  v.  Brook- 
lyn Crosstown  R.  Co.,  76  N.  Y.  192,  83  N.  Y.  595. 

7a  Yelv.  89.  ts  i  Camp.  493.  T4  L.  R.  8  Bxch.  88. 
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to  kis  master,  still,  if  the  injui^  result  in  the  servant's  death,  the 
master's  compensation  is  gone. 

The  early  American  cases  were  not  in  accord  with  Baker  v.  Bol- 
ton." The  common-law  rule,  however,  has  been  unanimously  ac- 
cepted by  the  courts  of  the  various  states  and  of  the  United  States.^* 

jReaaon  of  Hide. 

None  of  the  many  reasons  assigned  for  the  rule  has  been  generally 
accepted  as  satisfactory. 

In  England  it  has  been  urged  that  the  rule  is  based  on  the  merger 
of  the  wrong  resulting  in  death  into  the  felony  involved.  The  suffi- 
ciency of  this  reason  has  been  denied  in  England,  and  in  America 
the  doctrine  has  been  generally  repudiated.'^  Forfeiture,^*  as  an 
explanation,  is  as  objectionable.''*  '^ Actio  personalis  moritur  cum 
persona"  is  not  an  explanation  of  the  rule.  It  does  not  apply  to 
any  one  not  a  party  to  the  action,  as  the  master,  parent,  or  husband."® 
Public  policy,  that  enlightened  nations  are  unwilling  to  set  a  price 
on  human  life,  that  the  value  of  life  is  too  great  to  be  estimated  in 
money,  or  that  the  law  refuses  to  recognize  the  interest  of  one  per- 
son in  the  death  of  another,  are  all  unsatisfactory,  if  not  absurd, 
reasons."^    It  is  of  no  practical  utility  to  search  further  for  the 

'•Tiff.  Death  Wrongf.  Act.  §  6;  Cross  v.  Giithery  (1704)  2  Root,  90;  Ford 
▼.  Monroe  (1838)  20  Wend.  210;  Plummer  v.  Webb  (1825)  1  Ware.  69,  Fed. 
Ca*.  No.  11,2:^;  Carey  v.  Berksbire  Ry.  Co.  (1848)  1  Cush.  475.  See  Palfrey 
V.  Portland,  S.  &  P.  R.  Co.,  4  Allen,  55;  Eden  v.  Lexington  &  F,  R.  Ck>.  (1853) 
14  B.  Mon.  204;  James  y.  Christy  (1853)  18  Mo.  162;  Shields  v.  Yonge.  15 
Oa.  349;  Chick  y.  Railway  Co.,  57  Ga.  357;  McDowell  v.  Railway  Co.,  60  Oa. 
:^20;  Solliyan  y.  Union  Pac.  R.  Co.,  3  Dill.  334.  Fed.  Cas.  No.  13,599;  Me- 
Govem  v.  New  York  Cent.  &  H.  R.  R.  Co..  67  N.  Y.  417;  Cutting  v.  Seabnir, 

1  8pr.  522,  Fed.  Cas.  No.  3,521;  Mobile  Life  Ins.  Co.  t.  Brame,  95  U.  S.  754. 

»•  Connecticut  Mut.  Life  Ins.  Co.  v.  New  Yoiii  &  N.  H.  R.  Co.,  25  Conn.  265; 
Mobile  Life  Ins.  Co.  v.  Brame.  95  U.  S.  754;  Asher  v.  CabeU,  1  C.  C.  A.  698, 
50  Fed.  818-824;  The  Corsair,  145  U.  S.  335-344.  12  Sup.  Ct.  949;  Hyatt  v. 
Adams,  16  Mich.  180-185;  Tiff.  Death  Wrongf.  Act,  §§  11, 13,  14. 

ft  Hyatt  V.  Adams,  10  Mich.  180;  Carey  v.  Berkshire  R.  Co.,  1  Cush.  475; 

2  Bish.  Cr.  Law  (2d  Ed.)  $  270. 
T»  Shields  y.  Yonge,  15  Ga.  349. 

7»  Groeso  y.  Delaware,  L.  &  W.  R.  Co.,  50  N.  J.  Law,  317,  13  Atl.  233. 

•o  Green  y.  Hudson  Riyer  R.  Co.,  *41  N.  Y.  294,  28  Barb.  9. 

•>  Osbom  y.  Gillett,  L.  R.  8  Exch.  88;  Smith,  Neg.  (2d  Ed.)  256;  ^yatt  r. 
Adams,  16  Mich.  180;  Connecticut  Mut.  Life  Ins.  Co.  y.  New  York  &  N.  H. 
R.  Co.,  25  Conn.  265. 
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reason  of  the  rule.*    The  rule  is  barbarous^  and  rests  on  adjudica- 
tion, in  fact. 

90.' Except  as  modified  by  statute,  the  common-law  rule 
as  to  discharge  by  death  remains  in  force.  But,  al- 
most universally,  direct  legislation  has  practically 
abrogated  it  by  creating  a  new  action. 

The  English  statute  ("Lord  Campbell's  Act")  for  compensating 
the  families  of  persons  killed  by  accident  was  passed  in  1846.  Stat- 
utes similar  to  this  have  been  passed  by  most  of  the  states  of  the 
United  States  of  America  and  by  many  of  the  provinces  of  Can- 
ada.*^ 

These  acts  do  not  repeal  nor  create  an  exception  to  the  common 
law.  **A  totally  new  action/'  said  Lord  Blackburn,**  ^'is  given 
against  the  person  who  would  have  been  responsible  to  the  deceased 
if  the  deceased  had  lived, — an  action  which  *  *  *  is  new  in  its 
species,  new  in  its  quality,  new  in  its  principle,  in  every  way  new, 
and  which  can  be  brought  by  a  person  answering  the  description  of 
the  widow,  parent,  or  child  who,  under  such  circumstances,  has  suf- 
fered pecuniary  loss." 

Except  so  far  as  modified  by  statute,  the  common-law  rule  as  to 
effect  of  death  on  causes  of  action  sounding  in  tort  remains  in  full 
effect  Accordingly,  unless  the  statute  expressly  provides  to  the 
contrary,  a  cause  of  action  sounding  in  tort,  and  not  falling  within 
the  common-law  exceptions,  abates  on  the  death  of  the  wrongdoer, 
and  cannot  be  maintained  against  his  personal  representatives."^ 

Tke  Statutory  Action. 

In  order  that  a  cause  of  action  under  Lord  Campbell's  act  and 
similar  statutes  shall  exist,  it  is  ordinarily  necessary  that  the  follow- 
ing circumstances  concur:    (1)  That  the  death  shall  have  been  caused 

♦  Leonard,  J.,  In  Green  v.  Hudson  River  R.  Co.,  ♦41  N.  Y.  201. 

s2  Tiff.  Death  Wrongf.  Act,  p.  xvii.  (Analytical  Table  of  Statutes). 

•s  Seward  v.  Vera  Oniz,  10  App.  Gas.  59;  Blake  v.  Midland  Ry.  Co.,  18  Q. 
B.  03,  21  Law  J.  Q.  B.  233;  Whitford  v.  Panama  B.  Co.,  23  N.  Y.  465;  Wttle- 
wood  V.  Mayor,  etc.,  89  N.  Y.  24. 

•4  Green  v.  Thompson,  26  Minn.  500,  5  N.  W.  376.  Compare  Yertore  v. 
Wiswall,  Id  How.  Prac.  8,  and  Doedt  v  Wiswall,  15  How.  Prac.  128,  with 
Norton  v.  Wiswall,  14  How.  Prac.  42,  and  Hegerich  v.  Keddie,  99  N.  Y.  258,  1 
N.  E.  787;   Moriorty  v.  Bartlett,  99  N.  Y.  651,  1  N.  B.  794. 


§   90)  DISCHARGE  BY   DEATH.  187 

• 

bj  Buch  wrongful  act,  neglect,  or  default  of  the  defendant  that  an 
action  might  have  been  maintained  therefor  by  the  party  injured, 
if  death  had  not  ensued;  ^'  (2)  that  there  be  in  existence  some  one 
of  the  persons  for  whose  benefit  the  action  may  be  brought;  (3)  that 
the  actual  party  plaintiff  be  such  a  one  as  the  statute  prescribes; 
(4)  that  the  time  within  which  the  action  must  be  brought  has  not 
elapsed;  and  (5),  according  to  some  authorities,  that  the  beneficia- 
ries, or  some  one  of  them,  shall  have  suffered  pecuniary  loss  by  rea- 
son of  the  death."* 

In  order  that  recovery  may  be  had  by  statutory  parties,  the  con- 
duct complained  of,  and  producing  the  death,  must  have  the  essen- 
tial elements  of  a  tort,  so  that  the  party  injured  might  himself  havi' 
maintained  the  action.  There  must  be  a  breach  of  duty  by  the  de- 
fendant."^ The  breach  of  duty  must  be  the  proximate  legal  cause  of 
the  death.""  The  plaintiff  must  not  have  disentitled  himself  by  his 
own  act"" 

In  order  that  there  may  be  a  recovery,  it  is  necessary  that  the 
statutory  beneficiaries  exist  at  the  time  the  action  is  brought."^ 

••Bumham  v.  Stone,  101  Cal.  104,  35  Pac.  627.  But  the  yariations  In 
statutory  enactments  appear  conspicuously  in  this:  That  sometimes  the 
statutory  plaintiff  (as  the  widow  or  next  of  kin)  can  recover  when  the  de- 
ceased could  not  had  he  been  merely  hurt,  not  killed.  Clark  v.  Railway  Co., 
160  Mass.  39,  35  N.  E.  104. 

»•  Tiff.  Death  Wrongf ,  Act,  $  00, 

91  See  ante,  c.  1;   Simmons  v.  Bverson,  124  N.  Y.  319,  26  N.  B.  911. 

88  Jackson  y.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  87  Mo.  422;  Railway  Go.  y.  Yal- 
leley,  32  Ohio  St  345;  Haley  y.  Chicago  &  N.  W.  Ry.  Co.,  21  Iowa,  15. 

••  Thus,  if  it  be  charged  that  death  was  caused  by  assault  and  battery,  self- 
defense  might  be  a  justiiication.  Besenecker  y.  Sale,  8  Mo.  App.  211.  Ciompare 
Nkrhols  y.  Winfrey,  79  Mo.  544;  Brooks  y.  Haslam,  65  Cal.  421,  4  Pac.  899. 
If  the  deceased  has  been  guilty  of  contributory  negligence,  it  is  generally  held 
that  the  statutory  beneficiaries  cannot  succeed.  Pennsylyania  R.  Co.  y.  Bell, 
122  Pa.  St.  58, 15  Atl.  561;  Central  Railroad  &  Banking  Co.  y.  Kitchens,  83  Ga. 
83,  9  S.  E.  827;  Gay  y.  Winter,  34  Cal.  153;  Quinn  y.  New  York,  N.  H.  &  H.  R. 
Co.,  56  Conn.  44,  12  Atl.  97;  Newman  y.  Railway  Co.,  80  Iowa,  672,  45  N.  W. 
1054.  Contra  in  Iowa,  Virginia,  and  Ohio.  Tiff.  Death  Wrongf.  Act,  H  69-71. 
Oontribntoiy  negligence  of  personal  representatiyes,  unless  they  are  the  sole 
beneficiaries.  Is  no  bar.  Indiana  ManuTg  Co.  y.  Millican,  87  Ind.  87.  Contribu- 
tory negligence  of  parents,  io  an  action  by  them,  is  a  bar.  Tiff.  Death  Wrongf. 
Act,  f  70.    But  see  Clark  y.  Railway  Co.,  160  Mass.  39,  35  N.  E.  104. 

••Woodward  y.  RaHway  Co.,  23  Wis.  400;    Wiltse  y.  Town  of  TUden,  77 
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These  beneficiaries  are  usually  the  widow  and  next  of  kin.  It  is 
sufficient  if  there  be  either  the  widow  or  next  of  kin.  It  is  not  nec- 
essary that  there  should  be  both.*^  A  posthumous  child  is  next  ol 
kin.**  An  illepritimate  child  is  generally  not  within  the  act**  It 
would  seem  that  the  husband  is  not  included  in  the  next  of  kin,  un- 
less the  statute  expressly  give  him  the  right  of  action.**  It  is  not 
necessary  that  the  beneficiaries  should  be  residents  of  the  state  un- 
der whose  law  the  remedy  is  sought.** 

The  statutes  usually  provide  who  shall  be  the  party  plaintiff. 
When  the  personal^  representatives  of  the  deceased  are  so  named, 
and  bring  suit,  they  have  no  beneficial  interest  in  the  recovery,  but 
are  merely  conduits  for  the  transmission  of  money  recovered  on  the 
judgment  to  the  persons  beneficially  entitled  to  recover.**  The 
right  to  sue  is  confined  to  the  persons  authorized  by  statute.  The 
beneficiaries  cannot  sue  when  the  statute  authorizes  suit  by  personal 
representatives;*^   and,  on  the  other  hand,  the  personal  represen- 

\Vl8. 152.  46  N.  W.  234;  Bamum  v.  Chicago,  M.  &  St  P.  Ry.  Co.,  30  Minn.  461. 
16  N.  W.  364.  It  is  otherwise,  however,  in  West  Virginia  and  North  Carolina. 
rifif.  Death  Wrongf.  Act,  f  81. 

•1  City  of  Chicago  v.  Major,  18  lU.  349;  McMahon  v.  City  of  New  York,  83 
N.  Y.  642;  Haggerty  v.  Central  R.  Co..  31  N.  .T.  Law.  349. 

•«  Texas  &  P.  Ry.  Co.  v.  Robertson,  82  Tex.  657,  17  S.  W.  1041. 
'»s  Dickinson  v.  Railway  Co.,  33  Law  J.  Bxch.  91;   Good  v.  Towns,  56  Vt 
410;  MarshaU  v.  Wabash  R.  Co.,  46  Fed.  269.  > 

•«  Compare  Dickins  v.  New  York  Cent  R.  Co.,  23  N.  Y.  158,  with  Drake 
▼.  Gilmore,  52  N.  Y.  389.  And  see  Warren  v.  Englehart,  13  Neb.  283,  18  N. 
W.  401;  Steel  v.  Kurts,  28  Ohio  St.  191;  Bream  v.  Brown,  5  Cold.  168;  Traf- 
ford  V.  Adams  Exp.  Co.,  8  Lea,  96;  East  Tennessee,  V.  &  G.  Ry.  Co.  v.  Lilly, 
90  Tenn.  563,  18  8.  W.  243.  Parties,  heirs  at  law,  St  Louis,  I.  M.  &  S.  By. 
Co.  V.  Needham,  3  C.  C.  A.  129,  52  Fed.  371.  Parent,  Grimsley  v.  Hanklns, 
46  Fed.  400  (Code  Ala.  1886,  $  2588).  Widower  not.  Gen.  St.  Kan.  1889,  par. 
4518;  W.  U.  Tel.  Co.  v.  McGill,  6  C.  C.  A.  521,  57  Fed.  609.  Mother,  for  death 
of  bastard  child,  Marshali  v.  Railroad  Co.,  46  Fed.  269  (Rev.  St  Mo.  1889,  I 
4425).  Personal  representative  of  nonresident,  MaysviUe  St.  R.  &  T.  Co.  v. 
Marvin,  8  C.  C.  A.  21,  59  F6d.  91.    Cf.  Id.,  49  Fed.  436. 

»B  PhUpott  V.  Missouri  Pac.  Ry.,  85  Mo.  164;  Luke  v.  Calhoun  Co.,  52  Ala. 
115;  Chesapeake  Ry.  v.  Higgins,  85  Tedn.  620,  4  S.  W.  47. 

••  Leggott  V.  Great  Northern  R.  Co.,  1  Q.  B.  Div.  599;  Hegerich  v.  Keddle, 
90  N.  Y.  258,  1  N.  E.  787;  Lamphear  v.  Buckingham,  33  Conn.  237;  Stewart 
V.  Terre  Haute  &  I.  R.  Co.,  103  Ind.  44,  2  N.  E.  208. 

•T  Scheffler  v.  Minneapolis  &  St  L.  Ry.  Co.,  32  Minn.  125,  19  N.  W.  6^; 
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tatiyefl  cannot  sue  when  the  beneficiaries  are  the  statutory  plain- 

The  time  within  which  an  action  may  be  commenced  is  nsnally 
prescribed  by  the  statute.  In  the  absence  of  such  special  limita- 
tion, the  period  in  whidi  the  action  may  be  conmienced  is  governed 
by  the  general  provisions  regulating  the  limitation  of  actions,  so  far 
as  they  may  be  applicable.** 

8AME-43TATnTES  OF  LIMITATION. 

81.  Liability  for  torts  is  discharged  or  barred  by  the  ma* 
ning  of  the  statute  of  limitations. 

92.  The  statute  begins  to  run  against  a  cause  of  action  in 

tort — 
(a)  From  the  time  the  law  presumes  damage;  or 
(b) .  From  the  time  of  the  happening  of  damage,  when 

not  presumed,  except  in  case  of  fraud. 

Both  the  cases  to  which  a  statute  of  limitations  is  applicable  and 
the  time  it  begins  to  run  depend  in  a  larg«  measure  upon  the  con- 
struction of  the  particular  enactment  under  consideration.  This 
will  account  for  much,  but  not  for  all^  of  the  confusion  on  the  cases 
en  this  point  The  statute  of  limitations  of  the  forum  governs, 
unless  the  statute  giving  the  right  of  action  prescribes  the  lim- 
itation.^®^   But  it  is  a  general  principle,  of  common  application  to 

WilfiOB  ▼.  Bumstead,  12  Neb.  1,  10  N.  W.  411;  Weidner  v,  Rankin*  26  Obio 
St  522. 

••  lOUer  V.  Southwestern  Ry.  Oo.,  56  Ga.  143;  Glbbs  v.  Hannibal,  82  Mo. 
143. 

••  Schlichting  V.  V\rint^en,  25  Hun,  626.  The  time  from  which  the  statute 
of  Umitation  begins  to  run  is  determined  by  the  statute.  It  Is  sometimes  the 
period  at  which  it  accrues,— tliat  is,  death.  Kennedy  v.  Barrier,  36  Mo.  128; 
Uanna  v.  JeffersonviUe  Ry.,  32  Ind.  113.  It  sometimes  commences  to  run 
apon  the  appointment  of  an  administrator.  Andrews  v.  Hartford  &  N.  H. 
R.  Co.,  34  Ckmn.  57;  LouisvUle,  B.  &  St.  L.  R.  Co.  v.  Clarke,  152  U.  8.  230, 
14  Sup.  Ct  579. 

100  Munos  T.  Southern  Pac.  Co.,  2  C.  C.  A.  163,  51  Fed.  188;  WilUams  v. 
St  Louis  &  8.  F.  Ry.  Co.,  123  Mo.  573,  27  S.  W.  387;  Theroux  v.  Northern  Pac. 
R.  Co.»  12  C.  C.  A.  52,  64  Fed.  84. 
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statutes  of  limitations  as  to  contracts  and  torts,  that  the  bar  com- 
mences when  the  cause  of  action  accrues.^*^  Accordingly,  in  the 
case  of  a  single  trespass  to  land,  inasmuch  as  the  law  presumes  dam- 
ages the  moment  the  close  of  another  is  broken,  the  running  of  the 
statute  commences  then.*^*  In  conversion,  the  statute  runs  from  the 
time  of  the  conversion,  whenever  that  may  be.****  Where  a  demand 
is  necessary  to  constitute  a  conversion,  the  statute  runs  from  th(» 
time  of  demand.****  In  the  case  of  any  other  improper  interference 
with  property,  prescription  runs  against  an  action  for  damage  from 
the  time  of  trespass.  On  the  same  principle,  the  statute  of  limita- 
tions begins  to  run  against  an  action  for  damages  by  a  father  for 
the  seduction  of  his  minor  daughter  from  the  time  of  the  seduction, 
that  being  the  cause  of  action;  subsequent  results  not  giving  a  new 
cause  of  action,  but  only  affecting  the  damages.*®*^  In  many  actions 
on  quasi  tort,  the  cause  of  action  arises,  and  the  statute  commences 
to  run,  upon  the  breach  of  the  contract.*®' 

If,  however,  the  cause  of  action  cannot,  under  any  circumstances, 
rest  on  the  doing  of  the  thing  alone,  but  depends  also,  necessarily, 
upon  the  resulting  damage,  then  the  statute  commences  to  run,  not 
from  the  time  of  the  wrongful  conduct,  Jbut  of  the  occurrence  of  the 
harm.*®^    Thus,  where  one  owned  houses  built  upon  land  contign- 

101  Wood,  Llm.  S  117;  Mollne  Plow  Co.  v.  Webb,  141  U.  S.  616.  12  Sup.  Ct. 
100;  New  HoUand  Turnpike  Ca>.  v.  Farmers'  Ins.  Co.,  144  Pa.  St.  541,  22  Atl. 
023. 

io«  Herreshoff  v.  Tripp,  15  R.  I.  02,  23  Atl.  104;  Hunter  v.  Burlington,  C.  R. 
&  N.  R.  Co.,  84  Iowa,  605,  51  N.  W.  64. 

108  Kelsey  v.  Grlswold,  6  Barb.  (N.  Y.)  436;  Halre  v.  MlUer.  40  Kan.  270. 
30  Pac.  482;  Shuffler  v.  Turner.  Ill  N.  C.  207.  16  S.  E.  417;  Davenport  v. 
Prince,  56  Fed.  186;  Gregory  v.  Fiehtner  (Com.  PL)  14  N.  Y.  Supp.  891;  Wood 
V.  Young,  141  N.  Y.  211,  36  N.  E.  193.  Cf.  Adams  v.  Olln,  140  N.  Y.  150,  35 
N.  E.  448. 

104  Halre  v.  Miller,  49  Kan.  270,  30  Pac.  482. 

105  Dunlap  V.  Linton,  144  Pa.  St.  335,  22  Ati.  819. 

io«  Lattln  V.  Oniette,  95  Cal.  317,  30  Pac.  546;  Russell  &  Co.  v.  Polk  County 
Abstract  Co.,  87  Iowa,  233,  54  N.  W.  212.  And  see  Fadden  v.  Satterlee,  43 
Fed.  568  (malpractice).  So,  in  actions  against  common  carrier,  it  has  been 
held  that  the  cause  of  action  commences  at  the  time  of  negligent  conduct,  not 
of  damage.  Lattln  v.  Gillette,  95  Cal.  317.  30  Pac.  545;  Pennsylvania  Co.  v. 
Chicago,  M.  &  St.  P.  R.  Co..  144  lU.  197,  33  N.  E.  415;  Id.,  44  111.  App.  132. 

loT  MitcheU  V.  Darlcy  Main  CoUlery  Co.,  14  Q.  B.  Div.  125,  reviewing  caBoti. 
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ous  to  the  land  of  other  persons^  and  the  owner  of  the  mines  tinder 
the  land  of  all  these  persons  so  worked  the  mines  that  the  land  of 
one  of  such  other  persons  sunk,  and,  after  more  than  six  years  (the 
period  of  limitation  in  actions  on  the  case),  their  sinking  caused  an 
injury  to  the  plaintiff's  houses,  it  was  held  that  his  right  of  action 
was  not  barred,  as  the  tort  to  him  was  the  damage  caused  by  the 
working  of  the  mines,  and  not  the  working  itself.^^^  So,  in  ordi- 
nary actions  for  negligence,  the  cause  of  action  and  the  running  of 
the  statute  date  from  damage,  not  from  the  conduct.^*^* 

In  cases  of  actual  fraud,  the  usual  rule  is  that  the  statute  of  lim- 
itations itgainst  judicial  action  commences  to  run  at  the  time  of  the 
discovery  of  the  wrong,  or  at  the  time  when  the  injured  party  was, 
by  circumstances,  sufficiently  put  upon  such  inquiry  that  he  could 
and  should  have  discovered  the  wrong,  but  not  from  the  time  of  the 
wrong,  or  of  the  harm  suffered  "**  But  the  statute  begins  to  run 
against  an  action  to  recover  money  obtained  by  a  constructive  fraud 
from  the  date  of  act  conunitted.^^^ 

SAME— COMPLIANCE  WITH  STATUTOBY  BEQUIBEMENTa 

93.  Compliance  wifh  statutory  requirements  may  consti- 
tute a  ftOl  discharge  of  a  tort. 

As  has  been  considered,  no  action  lies  for  damages  incident  to 
authorized  act  On  the  same  principle,  if  an  alleged  wrongdoer 
haft  complied  with  specific  requirements  of  law  as  to  the  conduct 
resulting  in  damage  complained  of,  no  action  lies.  The  cases  in 
which  such  matters  arise  are  almost  always  in  connection  with 
specific  wrongs;  so  that  they  must  be  dismissed  here  with  mere 
reference.    An  illustration  of  a  limitation  before  damage  is  to  be 

108  Backhouse  v.  Bonomi,  9  H.  L.  Gas.  503;  Whltehouse  v.  Fellowes,  10  G. 
B.  (N.  8.)  769. 

!••  Board  of  Gom*rs  of  Wabash  Co.  v.  Pearson,  120  Ind.  426,  22  N.  E.  134. 

»!•  St.  Paul,  S.  &  T.  F.  R.  Co.  v.  Sage,  4  U.  S.  App.  100,  1  C.  C.  A.  256,  49 
Fed.  315;  Lincoln  y.  Judd,  49  N.  J.  £q.  387,  24  Atl.  318;  Jacobs  v.  Frederick, 
81  Wis.  254.  51  N.  W.  320;  Horbach  v.  Marsh.  37  Neb.  22,  55  N.  W.  286; 
Northrop  t.  HUl,  57  N.  Y.  351;  Harrell  t.  Kea,  37  S.  C.  369,  16  S.  E.  42;  Mor- 
gan T.  Tener,  83  Pa.  St.  305;  Bates  v.  Preble,  151  U.  S.  149, 14  Sup.  Gt  277. 

Ill  Davis  T.  Hawkins,  163  Pa.  St.  228,  29  AU.  746. 
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found  in  the  multitude  of  enactments  that  an  innkeeper  is  not  lia- 
ble for  the  loss  of  his  guests'  valuables,  not  ddivered  to  him,  if  he 
has  provided  a  safe  and  suitable  place  in  the  o£9ce  for  their  ke^ 
ingy  and  has  posted  notice  so  advising  the  guests.  An  illustration 
of  discharge  after  damage  occurs  is  the  common  legislative  provi- 
sion that  a  newspaper  which  has  published  a  libel  may  rid  itself 
of  at  least  a  portion  of  its  responsibility  by  publishing  a  retrac- 
tion."« 

DISCHABGE  OF  JOINT  TOBTS— JUDGMENT. 

84.  THE  ENQLISH  RULE  is  that  a  Judgment  recovered 
in  an  action  brought  against  one  of  several  Joint 
tort  feasors  is  a  bar  to  an  action  against  the  others, 
although  the  Judgment  is  not  satisfied. 

96.  THE  AMERICAN  BXJIiB  is  that  the  injured  party 
who  has  elected  to  sue  Joint  tort  feasors  separately 
may  prosecute  the  same  until  the  amount  of  dam- 
ages is  ascertained  by  verdict  and  entered  in  Judg- 
ment; that  a  Judgment  against  one  Joint  tort  feasor 
is  no  bar  to  a  suit  against  another  for  the  same 
wrong;  but  that  the  injured  party  can  have  only 
one  satisfaction.  Such  party,  however,  may  take 
his  election  de  melioribus  damnis,  which,  whea 
made,  is  conclusive  as  to  all  subsequent  proceed- 
ings. While  the  satisfaction  of  one  Judgment  is 
the  satisfieustiLon  of  the  cause  of  action,  the  plaintiff 
may  collect  costs  in  other  judgments. 

The  Miglish  Hide. 

The  English  rule,  as  stated  in  the  black-letter  text,  was  laid  down 
in  Brown  v.  Wootton.^^'  It  is  said  that  the  earlier  English  doc- 
trine was  the  other  way.***  The  rule  as  stated,  however,  is  nn- 
doabtedly  in  force  at  the  present  time.  The  reason  for  this  rule  is 
that  the  damages  are  reduced  to  a  certainty,  that  the  cause  of  ao- 

113  Post,  p.  307,  "Libel  and  Slander";  "Statutoiy  Defenses." 
lis  Gro.  Jac.  73;  Term  3,  Jac.  I.  "«  2  Kent,  Comm.  388. 
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tion  is  changed  into  a  matter  of  record,  which  is  of  a  higher  na- 
ture, and  the  inferior  is  merged  in  the  higher.  Although  there  are 
several  defendants,  there  is  only  one  cause  of  action.  'The  judg- 
ment of  a  court  of  record  changes  the  nature  of  that  cause  of  ac- 
tion, and  prevents  its  being  the  subject  of  another  suit;  and  the 
cause  of  action,  being  single,  cannot  afterwards  be  divided."  ^^' 

l%s  American  Siile. 

In  1806,  Chief  Justice  Kent  *^*  disapproved  Brown  v,  Wootton. 
Hie  courts  of  Virginia,  without  much  consideration,  have  held  to  the 
English  doctrine.^^^    Bhode  Island  also  holds  to  the  same  rule.^^* 
The  general  American  doctrine,  however,  is  as  stated  in  the  black- 
letter  text***    The  supreme  court  of  the  United  States  has  accept- 
ed it  fully.    In  Lovejoy  v.  Murray,***  Mr.  Justice  Miller  reviews  the 
English  and  American  cases  in  answer  to  this  question:    ^Did 
the  plaintiff,  by  suing  the  sheriff  alone,  recovering  judgment  for 
about  f 6,000,  and  receiving  from  him  f 830  on  said  judgment,  there- 
by preclude  himself  from  maintaining  a  suit  against  the  defendants 
for  the  same  trespass?     Is  the  judgment,  or  the  judgment  and 
part  payment,  in  that  case,  a  bar  to  this  action  ?"     The  conclusion 
was  reached  that  nothing  short  of  full  satisfaction,  or  that  which 
the  law  must  consider  as  such,  can  make  such  judgment  a  bar.     A 
partial  satisfaction  by  one  of  the  wrongdoers  for  damages  occasion- 
ed by  the  joint  wrongful  act  of  both  is,  however,  properly  received 
in  evidence  to  mitigate  damages.     While  the  plaintiff  can  have 

iiB  King  y.  Hoare,  13  Mees.  &  W.  404;  Brinsmead  v.  Harrison,  U  R.  7  0.  P. 
647;  Buokland  v.  Johnson,  15  O.  B.  145.  Clifford,  J.,  in  Sessions  v.  Johnson,  06 
9.  S.  847-351. 

&M  LiTingBton  V.  Bishop,  1  Johns.  280. 

t»T  Wilkes  V.  Jackson,  2  Hen.  ft  M.  (Va.)  355. 

lis  Hunt  V.  Bates,  7  R.  I.  217. 

119  Cooley,  Torts,  138;  Livingston  v.  Bishop,  1  Johns.  290;  EUiot  y.  Porter, 
6  Dana  (Ey.)  200;  Thomas  y.  Rnmsey,  6  Johns.  26;  Barrett  y.  Third  Ave.  R. 
Co.,  45  N.  T.  628;  Woods  y.  Pangbom,  75  N.  Y.  406;  Elliott  y.  Hayden,  104 
IfasB.  180;  Knight  v.  Nelson,  117  Mass.  458;  Stone  v.  Dickinson,  5  AUen 
(Mass.)  20;  Union  Railway  &  Transit  Co.  v.  Shacklett,  19  lU.  App.  145;  Boaid- 
man  v.  Acer,  13  Mich.  77.  Compare  Brady  v.  Whitney,  24  Mich.  154;  Kenyon 
y.  Woodruff,  33  Mich.  310.    See  Blann  v.  Crocheron,  20  Ala.  320. 

is«  Loyejoy  v.  Murray,  3  Wall.  1;  Knapp  v.  Roche,  04  N.  T.  320.    And 
Thompson  v.  Halbert,  100  N.  T.  320, 16  N.  E.  075. 
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only  one  satisfaction,  the  satisfaction  of  the  judgment  must  be  the 
one  which  he  has  elected  to  take.  In  Knickerbacker  v.  Colver,**^ 
ft  was  distinctly  held  that,  where  there  were  two  separate  suits  for 
the  same  trespass,  the  plaintiff  may  elect  de  melioribus  damnis, 
but  can  have  only  one  satisfaction.  The  plaintiff  may  make  his 
election  (e.  g.  to  take  the  larger  judgment  or  to  pursue  the  solvent 
party);  but,  when  he  has  made  his  election,  he  is  concluded.^^* 
Satisfaction  of  one  judgment,  however,  will  not  preclude  him  from 
collecting  his  costs  on  other  judgments;  and  he  may  take  out 
execution  for  such  costs.*  ^'  The  bringing  of  an  action  and  the 
recovery  of  judgment  against  one  of  a  number  of  wrongdoers,  who 
are  jointly  and  severally  liable,  is  not  an  election  of  remedies  as  to 
the  others,  and  does  not  sever  their  joint  and  several  liability;  but 
the  wrongdoer  who  had  been  sued  has  a  personal  right  to  object 
to  making  him  a  party  to  the  joint  action. 

Judgment  does  not  Dicest  Property, 

Under  both  English  and  American  law,  a  judgment  against  one 
of  several  joint  tort  feasors,  without  satisfaction,  does  not  vest 
the  property  in  the  chattel  in  dispute,  or  bar  a  subsequent  action 
against  the  other  for  continuing  to  detain  it.*^*  "It  would  be  an 
absurdit}^,"  says  Mr.  Justice  Willes,*-'  "that  the  mere  obtaining 
judgment,  especially  for  nominal  damages,  could  vest  property,  of 
which  the  plaintiff  had  been  deprived,  in  defendant." 

1218  Cow.  111. 

2  22  Power  V.  Baker»  27  Fed.  396. 

128  Windham  v.  Wither,  1  Strange,  515;  Livingston  v.  Bishop,  1  Johns.  (N. 
r.)  290-293;  First  Nat.  Bank  v.  Indianapolis  Piano  Manufg  Co.,  45  Ind.  &; 
Ayer  v.  Ashmead,  31  Conn.  447.  See  Lord  v.  Tiffany,  98  N.  Y.  412.  In  a  Joint 
action  for  libel,  several  judgments  were  rendered.  The  smaller  judgment  was 
paid.  Upon  payment  of  costs,  the  other  defendant  was  entitled  to  have  the 
judgment  against  him  satisfied.    Breslin  v.  Peck,  38  Hun,  623. 

124  Morris  v.  Robinson,  5  Dowl.  &  R.  34-48,  3  Barn.  &  C.  196-206;  Ex  parte 
Drake,  5  Ch.  Dlv.  866. 

12&  Brinsmead  v.  Harrison,  L.  R.  G  C.  P.  584-588. 
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96.  A  release  of  one  joint  tort  feasor  does  not  release  the 

others.  But  the  injured  person  is  entitled  to  only 
one  satisikction.  If  he  receives  that  from  one  tort 
feasor,  he  cannot  sue  other  joint  tort  feasors. 
Wherever  the  person  injured  by  the  wrong:  of  sev- 
eral joint  tort  feasors  has  settled  his  claim  for  dam- 
ages, and  received  satisfaction,  from  one  of  them, 
the  cause  of  action  is  discharg^ed  as  to  all. 

WhUe  separate  suits,  as  has  been  seeo/*'  may  be  brought 
against  several  defendants  for  a  joint  trespass,  and  while  there 
may  be  recovery  against  each,  there  can  be  but  one  satisfaction. 
It  is  immaterial  whether  the  satisfaction  is  obtained  after  judg- 
ment, or  by  amicable  adjustment,  without  any  litigation,  of  the 
claim  for  damages.  The  essential  thing  is  the  satisfaction.^ ^^  A 
covenant  not  to  sue  one  of  two  joint  tort  feasors  does  not  operate  as 
a  release  of  the  other  from  liability.^^' 

SAME— WAIVES. 

97.  In  England,  waiver  of  the  tort  as  to  one  of  several 

joint  tort  feasors,  and  suit  against  him  in  assump- 
sit, releases  the  other  tort  feasors.^  In  America,  the 
rule  is  otherwise. 


is«  Livingston  t.  Bishop,  1  Johns.  290. 

KT  Babcock  &  Wilcox  Ck>.  v.  Pioneer  Iron  Works,  34  Fed.  338;  Eajstman  t. 
Grant,  34  Vt.-387;  Seither  t.  PhUadelphia  Traction  Co.,  125  Pa.  St.  307, 17  Atl. 
338;  City  of  Chicago  v.  Babcock,  143  111.  358,  32  N.  E.  271.  Cf.  Little  Schuyl- 
kill, N.  R.  &  C.  Co.  T.  Richards'  Adm*r,  57  Pa.  St.  142;  Gallagher  v.  Kemmerer, 
144  Pa.  St.  509,  22  Atl.  970.  A  covenant  not  to  sue,  though  for  a  valuable  con- 
sideration, does  not  release  the  other  joint  tort  feasor.  City  of  Chicago  v.  Bab- 
cock, supra;  Whittemore  v.  Oil  Co.,  124  N.  Y.  565.  27  N.  E.  244. 

Its  EUlB  ▼.  Esson,  50  Wis.  139,  6  N.  W.  518;  City  of  Chicago  v.  Babcock,  143 
HI.  ass,  32  K.  E.  271. 

!*•  Backland  v.  Johnson,  15  C.  B.  lio. 
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The  English  doctrine  is  consistent  with  the  English  rule  as  to 
the  effect  of  a  judgment  against  one  of  several  tort  feasors  upon  a 
subsequent  action  against  the  others.  The  rule  on  this  point  being 
otherwise  in  America,  it  was  prox)erly  said  in  Huffman  v.  Hugh- 
lett^*^  (where  an  original  action  had  been  brought  in  assumpsit 
against  one  tort  feasor,  and  discontinued,  and  subsequently  an  ac^ 
tion  in  conversion  was  brought  against  another  tort  feasor):  "If 
the  action  be  in  contract,  it  is  not  strictly  a  waiver  of  the  tort,  foi 
the  tort  is  the  very  foundation  of  the  action,  but,  as  Nicholson, 
G.  J.,  has  more  accurately  expressed  it,  a  waiver  of  the  'damages  for 
the  conversion,'  and  a  suing  for  the  value  of  the  property.^' ^  It  is 
simply  an  election  between  remedies  for  an  act  done,  leaving  the 
rights  of  the  injured  party  against  the  wrongdoer  unimpaired,  until 
he  has  obtained  legal  satisfaction.  If  it  were  otherwise,  the  suing 
of  any  one  of  a  series  of  tort  feasors,  even  the  last,  on  an  implied 
promise,  where  there  was  clearly  no  contract,  would  give  him  a 
good  title  and  release  all  the  others.  No  authority  has  been  pro- 
duced sustaining  such  a  conclusion,  and  we  are  not  inclined  to  make 
one.'* 

ISO  Huffman  v.  Hnghlett,  11  Lea  (Tenn.)  549.  Gf.  Floyd  v.  Brown,  1  Rawle 
(Pa)  121.  Terry  v.  Munger,  121  N.  Y.  161,  24  N.  E.  272,  Mr.  Keener  polnta  out^ 
was  decided  by  an  unjustifiable  use  of  the  fiction  in  assumpsit  It  has,  bow- 
ever,  been  cited  with  approval.  Grossman  v.  Rubber  Go.,  127  N.  Y.  34-37,  27 
N.  E.  400;  Bobei^e  v.  Wbme,  144  N.  T.  709-712,  39  N.  E.  631.  It  was  dlstln- 
gulshed  In  RusseU  v.  McGall,  141  N.  Y.  437,  36  N.  B.  498. 

iti  Klrkman  v.  Philips'  Heirs.  7  Heisk.  222-224. 
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CHAFTES  V. 

REMEDIES  FOR  TORTS— DAMAGES. 

06.    In  General. 

99.    Extrajudicial  Remedies. 

100.  Judicial  Remedies. 

101.  Damages. 

102-104.  Nominal  Damages. 

105-116.  Compensatory  Damages. 

117.  Exemplary  Damages. 

lis.  Aggravation  and  Mitigation  of  Damages. 

119-120.  Excessiye  and  Inadequate  Damages. 

IN  GENERAL. 

98.  Semedies  for  torts  may  be  divided  into 

(a)  Extrajudicial  remedies,  and 

(b)  Judicial  remedies. 

EXTBAJUDICIAL  BEMEDIES. 

99.  Extrajudicial  remedies  for.  tort  arise  in  cases  where 

the  law  justifies  self-help. 

While  it  has  always  been  insisted  that  it  is  contrary  to  best  pub- 
lic policy  to  allow  parties  to  take  the  law  into  their  own  hands, 
in  certain  well>marked  cases  the  right'  of  self-help  has  been  recog- 
nissed.  Thus,  there  are  circumstances  under  which  one  may,  with- 
out doing  wrong,  abate  a  nuisance/  peaceably  recapture  his  own 
goods,'  re-enter  on  his  own  land,'  or  exercise  the  right  of  defense 
of  person  or  property,*  or  of  distraint.*  However,  as  civilization 
advances,  necessity  for  and  recourse  to  such  remedies  becomes  less 
and  less  frequent. 

1  Post,  p.  444,  "Nuisance."  «  Post,  p.  396,  ''Trespass." 

2  Post,  p.  300.  4  Ante,  p.  91,  "Private  Defense." 

*  If  a  man  find  a  chattel  of  another  unlawfully  on  his  land,  and  doing  dam- 
mge,  be  may  seisse  and  detain  it,  in  order  to  compel  the  owner  of  the  offending 
chattel  to  make  compensation  for  the  damage  done.    Clerk  &  L.  Torts,  237. 
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JUDICIAL  BEMEDIE8. 

100.  The  law  applies  any  remedy  known  to  it,  whenever 
such  remedy  is  suitable.  Judicial  remedies  for  torts 
may  be 

(a)  Extraordinary.* 

(b)  Ordinary. 

The  ordinary,  and  by  far  the  most  usual,  remedy  for  torts  is  a 
civil  action  to  recover  a  pecuniary  indemnity  from  the  wrongdoer. 
— that  is,  an  action  for  damages.  But  sometimes  the  same  state 
of  facts  that  will  support  an  action  for  damages  will  afford  grounds 
for  the  application  of  other  remedies.  Thus,  where  a  judgment  for 
damages  would  be  an  inadequate  remedy,  a  court  of  equity  will 
award  an  injunction  to  restrain  the  commission  or  continuance  of 
actionable  wrongs.  Injunction  has  been  applied  as  a  remedy  for 
conspiracies  by  employes,  such  as  strikes  and  boycotts.^  Equity 
will  also  sometimes  appoint  a  receiver  to  preserve  the  subject  of 
litigation,  and  prevent  further  wrong.  Mandamus  will  lie  to  com- 
pel the  performance  of  public  official  duties,  although  an  action  for 
damages  would  also  be  sustained;  and  personal  property  wrong- 
fully detained  may  be  specifically  recovered  in  the  action  of  replevin 
or  claim  and  delivery.  But,  as  has  been  said,  the  ordinary  or  nor- 
mal remedy  for  torts  is  an  action  for  damages. 

GeneraUy,  as  to  distress  damage  feasant,  see  Bunch  v.  Kennington,  1  Q.  B.  079  ' 
(hunting  dog);  Hannam  y.  Mockett,  2  Barn.  &  C.  934  (domestic  pigeons);  Simp- 
son y.  Hartopp,  Willes,  515. 

•  This  classification  is  adopted  for  the  sake  of  convenience,  notwithstanding 
its  variance  from  the  conventional  classification  of  extraordinary  remedies. 
Attachment,  replevin,  detinue,  and  the  like  are  not  ordinary  remedies  for  torts. 

1  See  Farmers'  Loan  &  Trust  Ck).  v.  Northern  Pac.  R.  CJo.,  00  Fed.  803;  Arthur 
V.  Oakes,  11  C.  G.  A.  209.  63  Fed.  310.  Of.  BlindeU  v.  Hagan,  54  Fed.  40;  Ha- 
gan  v.  BlindeU,  6  0.  C.  A.  86,  56  Fed.  696;  U.  S.  v.  Debs,  64  Fed.  724;  In  re 
Debs,  158  U.  S.  564,  15  Sup.  Gt.  900.  See,  generaUy,  Thomas  v.  Railroad  Co., 
62  Fed.  803;  Sisson,  Crocker  &  Co.  v.  Johnson  (Cal.)  34  Pac.  617;  Cceur  d'Alene 
Consol.  &  Min.  Co.  v.  Miners'  Union  of  Wardner,  51  Fed.  260;  Reynolds  v. 
Everett,  67  Hun,  294,  22  N.  Y.  Supp.  306;  Id.,  144  N.  Y.  189,  36  N.  B.  72;  Powell 
Dnffryn  Steam  Coal  Co.  v.  Taff  Vale  Ry.  Co.,  9  Ch.  App.  331. 
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SAME—DAMAGES. 

lOL  Damag^es  may  be  dassifled  with  reference  to  their 
amount  as  being  either 

(a)  Nominal,  or 

(b)  Substantial. 

101a.  Substantial  damages  may  be  again  divided  into 

(a)  Compensatory  damages,  and 

(b)  Exemplary  damages. 

102.  NOMINAL  DAMAGES— Nominal  damages  are  dam- 

ages insignificant  in  amount;  a  sum  of  money  that 
can  be  spoken  of,  but  has  no  existence  in  point  of 
quantity. 

103.  Nominal  damages  are  awarded  only  in  cases  where 

the  law  presumes  damage.  Whenever  the  law  pre- 
sumes damage,  it  presumes  the  lowest  possible 
amount;  that  is,  nominal  damages. 

104.  Whenever  damages  must  be  proved  to  show  the  vio- 

lation of  a  legal  right,  proof  of  nominal  damage 
will  not  support  an  action.  The  law  applies  the 
maxim,  ^^De  minlmifl  non  curat  lex." 

It  is  a  fundamental  principle  of  the  law  of  damages  that,  when- 
ever one's  rights  have  been  invaded,  he  is  entitled  to  compensation 
proportional  to  the  amount  of  the  injury.®  The  extent  of  actual 
injury  is  usually  a  question  of  fact.  In  the  absence  of  proof,  the 
law  can  seldom  say  that  a  given  wrong  has  resulted  in  damage 
of  a  definite  amount  But,  as  has  been  seen,  in  many,  and  perhaps 
most,  cases,  proof  of  damage  is  essential  to  the  proof  of  a  legal 
wrong.*^    In  current  phraseology,  damages  are  the  gist  of  the  ac- 

•  Sedg.  Dam.  28;  Suth.  Dam.  18.  "It  Is  a  rational  and  legal  principle  that 
the  GompenBation  should  be  equivalent  to  the  injury."  Bussy  v.  Donaldson,  4 
DalL  206.  "It  is  a  general  and  very  sound  rule  of  law  that,  where  an  injury 
bas  been  sustained  for  which  the  law  gives  a  remedy,  that  remedy  shall  be 
commensurate  to  the  Injury  sustained.'*     Rockwood  v.  Allen,  7  Mass.  254. 

i«Ante,  p.  50. 
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tion.  In  this  class  of  cases,  the  law  awards  the  amount  of  dam- 
ages that  have  been  proved.  But  there  is  another  class  of  cases, 
in  which  damages  are  not  the  gist,  and  need  not  be  proved,  becaiiae 
they  are  presumed  by  law.  This  occurs,  as  has  been  seen,  wherever 
the  conduct  complained  of  is  absolutely  forbidden.^ ^  In  this  class 
of  cases  a  wrong  can  be  shown  without  proof  of  damage.  If  no 
damages  in  fact  are  or  can  be  proved,  the  legal  presumption  never- 
theless remains.^'  But  the  presumption  is  only  that  some  dam- 
age has  resulted;  the  law  cannot  presume  a  definite  amount. 
This  requires  some  practical  expression  as  the  compensation  for 
a  technical  injury.  Therefore,  nominal  damages  are  ^ven^  as  six 
cents,  a  penny,  or  a  farthing, — ^a  sum  of  money  that  can  be  spoken 
of,  but  has  no  existence  in  point  of  quantity.  Verdicts  and  judg- 
ments for  nominal  damages  generally  specify  a  small  sum  which 
may  be  paid."  ^^    It  is  only  in  cases  where  damages  are  not  of  the 

11  Ante,  p.  57. 

12  Webb  V.  Portland  ManuTg  Co.,  3  Sumn.  189,  Fed.  Cas.  No.  17322;  Laflin 
T.  WiUard,  16  Pick.  64;  Goodnow  v.  WUlard.  5  Mete.  (Mass.*)  517;  Lawrence 
V.  Rice,  12  Mete.  (Mass.)  535.  See,  also,  Whitteniore  v.  CJutter,  1  Gall.  429, 
433,  Fed.  Cas.  No.  17,000;  Marsh  ▼.  Billings,  7  Ciish.  322;  Davis  v.  KendaU, 
2  R.  L  566.  Cf.  Paul  v.  Slason,  22  Vt  231,  Mechem,  Cas.  Dam.  8.  Where 
an  absolute  right  created  by  the  prohibition  of  certain  conduct  is  violated, 
damage  is  necessarily  done,  for  the  possessor  of  the  right  is  deprived  of  some- 
thing secured  to  him  by  law.  Damage  is  presumed  because  it  is  inevitable 
that  damage  has  resulted,  though  it  cost  the  party  nothing;  '*no,  not  so  much 
as  a  litttle  diachylon."  All  damage  is  not  pecuniary.  In  Ashby  v.  White,  Lid. 
Raym.  dSS,  958,  where  plaintiff  had  been  deprived  of  a  right  to  vote.  Lord 
Holt,  answering  the  objection  that  plaintiff  had  suffered  no  damage,  said: 
'This  action  is  brought  by  the  plaintiff  for  the  infringement  of  his  franchise. 
Too  would  have  nothing  to  be  a  damage  but  what  is  pecuniary,  and  a  dam- 
age to  property;"  but  "a  damage  is  not  merely  pecuniary,  but  an  injury  im- 
ports a  damage  where  a  man  is  thereby  hindered  of  his  right**  Plggott  de- 
ftned  "damnum"  as  the  Tiolation  of  these  absolute  or  specialiaed  rights.  Ptg. 
Torts.  10.     See,  also.  Id.,  "Nominal  Damages,**  135. 

13  Suth.  Dam.  1&  "Where  the  law  implies  the  injury,  it  also  impUes  the 
lowest  damage."  Pastorius  t.  Fisher,  1  Rawle,  27.  And  see  Bepka  v.  Ser- 
geant, 7  Watts  &  S.  9.  Where  a  party  fails  to  f umlah  ore  to  a  smelting  com- 
pany for  a  reduction  at  a  fixed  price,  the  company  cannot  recover  more  »fci>» 
■ominal  damages,  where  the  quality  of  the  ore  was  not  fixed,  unless  they 
prove  the  profits  of  the  smelting  of  whatever  grade  might  be  famished.  Pat- 
rick V.  Colorado  Smelting  Co.  (Colo.  Sup.)  38  Pac.  236.  See,  also,  Fraaer  v. 
Bcho  IdUning  ft  Smelting  Co.  (Tex.  Civ.  App.)  28  S.  W.  714. 
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"gist — ^that  is,  in  cases  of  forbidden  conduct — ^that  nominal  damages 
can  be  recoyered;  ^^  for  it  is  only  in  this  class  of  cases  that  a  legal 
wrong  can  be  shown  without  proof  of  actual  damage.  If  substan- 
tial damage  is  shown,  an  equivalent  amount  is  awarded,  and  the 
principle  of  nominal  damages  is  not  involved.  The  actual  damage 
shown,  however  small,  may  be  recovered.^'*  If  there  is  in  fact  no 
damage,*'  but  rather  a  benefit,"  nominal  damages  are,  nevertheless, 
allowed 

1*  In  Brown  v.  Watson,  47  Me.  IGl,  It  was  held  that  for  an  injury  to  a  pri- 
vate person,  however  inconsiderable,  he  may  maintain  an  action.  The  plain- 
tiff In  that  case  had  been  compelled  to  talsie  a  circuitous  route,  because  of 
ohstmctions  placed  in  the  road.     He  was  allowed  to  recover. 

IB  Defendant  may  attempt  "not  to  defeat  the  action  altogether,  but  to  restrict 
the  amount  of  damages  recovered  to  a  nominal  sum,  by  proving  that  the  Injury 
itself  has  not  been  substantial.  The  question  involved  in  such  cases  is  really 
one  of  compensation  purely.  If  no  substantial  loss  can  be  proved,  the  plaintiff 
most  be  restricted  to  nominal  damages."  Sedg.  Dam.  149;  Freese  v.  Crary, 
29  Ind.  524;  Carl  v.  Granger  Coal  Co.,  60  Iowa,  519,  29  N.  W.  437;  Thorp  v. 
Bradley,  75  Iowa,  50,  39  N.  W.  177;  Bruce  v.  Pettengill,  12  N.  H.  341;  Hunt 
V.  D'Orval,  Dud.  (S.  C.)  180;    Tully  v.  Fitchburg  R.  Co.,  134  Mass.  500. 

i«  Mellor  V.  Spateman,  1  Saund.  346b;  Brant  v.  Gallup,  ill  III.  487;  Cook  v. 

Hull,  3  Pick.  269;  Bolivar  Manuf'g  Co.  v.  Neponset  Manufg  Co.,  16  Pick. 
241;  StoweU  v.  Lincoln,  11  Gray.  434;  Pollard  v.  Portor,  3  Gray,  312;  Pond 
V.  Merriiield.  12  Cush.  181;  Shattuck  v.  Adams,  13(>  Mass.  34;  Newcomb  v. 
Wallace,  112  Mass.  25;  Marzetti  v.  Williams,  1  Barn.  &  Adol.  412;  Warre  v. 
Calvert,  7  Adol.  &  E.  143;  Embrey  v.  Owen,  6  Exch.  352;  Northam  v.  Hurley, 
1  Bl.  &  Bl.  663;  McConnel  v.  Klbtn?,  33  111.  175;  Burnap  v.  Wight,  14  Dl. 
:i01;  Dent  v.  Davison,  52  Dl.  109;  Graver  v.  Shell,  42  Pa.  St.  58:  Delaware 
A  H.  Canal  Co.  v.  Torrey.  33  Pa.  St.  143;  Chamberlain  v.  Parker.  45  N.  T.  bfrO; 
Dixon  V.  Clow,  24  Wend.  188;  Quin  v.  Moore,  15  N.  Y.  432;  Mclntyre  v.  New 
York  Cent.  R.  Co.,  43  Barb.  532;  Ihl  v.  Forty-Second  St.  &  G.  St.  F.  R.  Co., 
47  N.  Y.  317;  Chapman  v.  Thames  Manuf'g  Co..  13  Conn.  208;  Eaton  v.  Ly- 
man, 30  Wis.  41;  Adams  v.  Robinson,  05  Ala.  58C;  Empire  Gold  MIn.  Co.  v. 
Bominz^i  Gold  Mln.  Co..  67  Cal.  40(5,  7  Pac.  810;  Hancock  v.  Hubbell.  71  Cal. 
.'•37,  12  Pac.  618;  Kenny  v.  Collier,  79  Ga.  743,  8  S.  E.  58;  Mlze  v.  Glenn,  38 
Mo.  App.  98;  Jones  v.  Hannovan,  55  Mo.  4C2.  **The  action  may  be  main- 
tained to  vindicate  the  rights."  Per  Justice  Story,  In  Webb  v.  Portland 
Manurg  Co.,  3  Sumn.  189,  Fed.  Cas.  No.  17,322.     It  is  sometimes  said  that 

IT  Hlbboxd  V.  W.  U.  TeL  Co.,  33  Wis.  558;  Jewett  v.  Whitney,  43  Me.  242; 
Jenea  v.  Hannovan,  55  Mo.  462;  Murphy  v.  City  of  Fond  du  Lac,  23  Wis. 
3<S5;  Stowell  t.  Lincoln,  11  Gray,  434;  Gile  v.  Stevens,  13  Gray,  146;  Francis 
V.  Schoellkopf ,  53  N.  Y.  15Z 
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De  Minimis  non  Cktrat  Lex. 

The  oft-quoted,  but  little-understood,  maxim,  '^De  minimis  non 
curat  lex,"  does  not  prohibit  the  allowance  of  nominal  damages.^' 

the  Tiolatlon  of  a  right  with  a  possibility  of  damage  Is  sufficient  to  maintain 
an  action.  Ross  v.  Thompson,  78  Ind.  90;  AUake  v.  Whitney,  1  Hill,  484. 
See  Whitney  v.  Ailaire,  4  Denio,  554.  But  this  is  meaningless.  If  the  right 
violated  is  an  absolute  one,  damage  need  not  be  proved.  If  it  is  the  funda- 
mental right  not  to  be  harmed,  damage  must  be  proved  in  order  to  show  a 
violation  of  the  right.  In  Allaire  v.  Whitney,  1  Hill,  484,  it  was  held  to  be 
actionable  per  se  to  draw  one  into  a  contract  by  fraud.  The  court  said:  *'Iu- 
deed,  in  all  such  cases  it  would  not  be  difficult  to  show  the  degree  of  actual 
damage.  The  time  of  the  injured  party  has  been  consumed  in  doing  a  vain 
thing,  or  one  comparatively  vain;  and  time  is  money.  Fraud  Is  odions  to 
the  law;  and  fraud  in  a  contract  can  hardly  be  conceived  of  without  being 
attended  with  damage  in  fact."  Refusal  by  banker  to  pay  check.  Marsettl 
V.  WiUiams,  1  Bam,  &,  Adol.  415;  Winterbottom  v.  Wright,  10  Mees.  &  W. 
107.  See,  also,  Rolin  v.  Steward,  14  G.  B.  595,  where  actual  damages  were 
given.  The  omission  of  an  administrator  to  settle  his  accounts  with  the  pro- 
bate court  renders  him  liable  for  nominal  damages  at  all  events.  Webb  v. 
Gross,  79  Me.  224,  9  Atl.  612;  Fay  v.  Haven,  3  Mete.  (Mass.)  109;  McKim  v. 
BarUett,  129  Mass.  226;  Probate  Court  v.  Slason,  23  Vt.  306.  Contra,  Olm- 
stead  V.  Brush,  27  Conn.  530.  A  riparian  owner  may  recover  nominal  dam- 
ages for  a  bare  infringement  of  his  rights.  New  York  Rubber  Co.  v.  Rothery, 
132  N.  Y.  293,  30  N.  E.  841;  Ulbricht  v.  Eufaula  Water  Co.,  86  Ala.  587,  (\ 
South.  78;  Lund  v.  City  of  New  Bedford,  121  Mass.  286;  Tillotson  v.  Smith. 
32  N.  H.  90;  Shannon  v.  Burr,  1  Hilt.  39;  Champion  v.  Vincent,  20  Tex.  811. 
But  see  Cory  v.  Sllcox,  6  Ind.  39;  McElroy  v.  Goble,  6  Ohio  St  187;  Woo«l 
V.  Waud,  3  Exch.  748.  Nominal  damages  may  be  recovered  for  the  unlawful 
flowage  of  lands,  Chapman  v.  Copeland,  55  Miss.  476;  Gerrish  v.  New  Market 
Manufg  Co.,  30  N.  H.  478;  Amoskeag  Manufg  Co.  v.  Goodale,  46  N.  H.  53; 
or  for  false  imprisonment,  Deyo  v.  Van  Valkenburgh,  5  Hill,  242.  In  England 
it  Is  held  that,  in  an  action  against  a  public  officer  for  neglect  of  duty,  thi* 

i<  Fullam  V.  Stearns,  30  Vt  443.  '*This  maxim  is  never  applied  to  the 
positive  and  wrongful  (1.  e.  forbidden)  invasion  of  another's  property.  To  war- 
rant an  action  in  such  a  case,  says  a  learned  writer,  'some  temporal  damage, 
be  it  more  or  less,  must  actually  have  resulted,  or  must  be  likely  to  ensue. 
The  degree  is  wholly  immaterial;  nor  does  the  law  upon  every  occasion  re- 
quire distinct  proof  that  an  inconvenience  has  been  sustained.  For  example, 
if  the  hand  of  A.  touch  the  person  of  B.,  who  shall  declare  tliat  pain  has  not 
ensued?  The  only  mode  to  render  B.  secure  is  to  infer  that  an  inconvenience 
has  actually  resulted.* "  Seneca  Road  Co.  v.  Auburn  &  R.  R.  Co.,  5  Hill,  170, 
176.    See  Wartman  v.  Swindell  (N.  J.  Err.  &  App.)  25  Atl.  356. 
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Keeping  clearly  in  mind  the  fundamental  idea  that  all  legal  rights 
are  rights  to  immunity  from  harm,  the  proper  application  of  the 
maxim  is  easily  understood.  The  law  is  a  practical  science,  adapted 
to  the  needs  and  conditions  of  every-day  life.  It  does  not  attempt 
to  insure  men  against  all  harm.  Trifling  vexations  and  losses  in- 
cident to  existence  in  a  social  state  must  be  borne.  The  law  will 
not  countenance  litigation  over  what  is  insignificant,  for  mere  pur- 
poses of  vexation.  But  nominal  damages  are  given  only  in  cases 
where  the  defendant  has  been  guilty  of  forbidden  conduct,  or,  in 
other  words,  when  an  absolute  right  has  been  violated.  What  the 
law  has  considered  important  enough  to  forbid  cannot  be  regarded 
us  a  trifle.  To  require  proof  of  substantial  damages  would  in 
many  cases  nullify  the  prohibition,  and  destroy  the  right,  by  taking 
away  the  remedy  for  its  violation.  The  maxim  has  no  application 
to  this  class  of  cases,  and  it  is  only  in  this  class  of  eases  that  nomi- 
nal damages  are  ever  awarded.  Where,  however,  damages  are  not 
presumed,  but  must  be  proved, — ^that  is,  where  the  right  directly 
involved  is  the  fundamental  right  of  immunity  from  harm,  and  not 
a  specialized  or  absolute  right  correlative  to  a  prohibition, — proof  of 
merely  nominal  damages  will  not  support  an  action.  Here  alone 
is  the  maxim,  "De  minimis  non  curat  lex,"  properly  applied  to  take 
away  a  right  of  action.  The  law  no  longer  distinguishes  between  no 
appreciable  damage  and  no  damage  at  all.^^ 

plaintiff  must  show  damage.  The  right  which  every  man  lias  to  the  services 
of  such  officer  is  relative  to  the  benefit  to  be  derived  therefrom.  The  right 
asd  benefit  are  co-extensire;  and,  if  the  benefit  is  negatived,  the  right  ceases. 
Wood,  Mayne,  Dam,  11;  Pig.  Torts,  129;  Wylie  v.  Birch,  4  Q.  B.  566;  WU- 
liams  V.  Mostyn,  4  Mees.  &  W.  145;  Stimson  v.  Farniiam,  L.  R.  7  Q.  B.  175; 
Hobflon  V.  Thellusson,  L.  R.  2  Q.  B.  642.  In  America  it  Is  generally  held  that 
the  officer  is  liable  without  proof  of  damage.  "The  plaintiff  is  entitled  to 
nominal  damages  for  the  officer's  neglect  *  *  *  No  actual  damages  are 
proved,  but,  where  there  is  neglect  of  duty,  the  law  presumes  damage."  Laf- 
lin  V.  Willard,  16  Pick.  (>4.  See,  also,  Goodnow  v.  WiUard,  5  Mete.  (Mass.) 
517;  Lawrence  v.  Rice,  12  Mete.  (Mass.)  535;  Mickles  v.  Hart,  1  Denio,  548; 
Patterson  v.  Westervelt,  17  Wend.  543;  Palmer  v.  Gallup,  16  Gonn.  555; 
Crawford  v.  Andrews,  6  Ga.  244. 


!•  St.  Helen's  Smelting  Co.  v.  Tipping,  11  H.  L.  Gas.  642;    Smith  v.  Thack- 
erah,  L.  R.  1  C.  P.  504. 
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Nomifuil  Damngea  EstcMiah  Righti. 

The  principal  purpose  of  allowing  nominal  damages  is  tlie  estab- 
lishmeitt  of  riglita  As  has  been  seen,  a  denial  of  nominal  dam- 
ages in  all  cases  when  no  actual  damages  can  be  proved  would  often 
be  a  denial  of  those  specialized  or  absolute  rights  which  grow  oat 
of  forbidden  conduct  A  fortiori,  an  action  must  lie  "whenever  the 
act  done  is  of  such  a  nature  as  that,  by  its  repetition  or  continu- 
ance, it  may  become  the  foundation  or  evidence  of  an  adverse 
right."  ••  A  judgment  for  the  smallest  conceivable  sum  is  as  effect- 
ive for  declaring  the  existence  or  nonexistence  of  a  right  as  any  sum, 
however  large.**  Illustrations  of  actions  brought  to  establish 
rights  in  which  nominal  damages  were  awarded  might  be  multiplied 
indefinitely.*^  A  few  will  suflBice.  In  the  Tunbridge  Wells  Dtp- 
per's  Case  *'  the  defendant  had  dipped  bathers  without  having  been 
(thosen  for  the  post  by  the  homage  according  to  statute.  It  wan 
not  proved  that  she  had  received  any  gratuity,  but  the  plaintiffs 
were  held  entitled  to  nominal  damages,  in  order  to  prevent  the  pos- 
sibility of  damage.  In  Patrick  v.  Greenway  **  the  defendant  fished 
in  the  plaintiff's  several  fisheries,  but  caught  nothing.  PlaintifT 
was  nevertheless  held  entitled  to  a  verdict  because  of  the  infringe- 


20  Webb  V.  Portland  Manuf  g  Co.,  3  Sumn.  189,  Fed.  Cas.  No.  17,322.  "Gen- 
orally,  when  one  encroaches  upon  the  inheritance  of  another,  the  law  gives 
a  right  of  action;  and,  even  if  no 'actual  damages  are  found,  the  action  will 
be  sustained,  and  nominal  damages  recovered,  because,  unless  that  could  be 
done,  the  encroachments  acquiesced  in  might  ripen  into  legal  right,  and  the 
trespasser,  by  a  continuance  of  his  encroachments,  acquire  a  perfect  title/' 
Hathome  v.  Stinson,  12  Me.  183.  See,  also,  Seidensparger  v.  Spear,  17  Me. 
123;   Chapman  v.  Thames  Manuf'g  Co.,  13  Conn.  269. 

»i  Patrick  v.  Greenaway,  1  Saund.  346b,  note;  Devendorf  v.  Wert,  42  Barl>. 
227;  Bassett  v.  Salisbury  Manufg  Co.,  8  Fost.  (N.  H.)  438;  Thomas  v.  Brack- 
ney,  17  Barb.  654;  Carhart  v.  Auburn  Gas  Light  Co.,  22  Barb.  297;  Honsee  v. 
Hammond,  39  Barb.  89;  O'Riley  v.  McChesney,  3  Iauh.  278;  Delaware  (k 
H.  Canal  Co.  v.  Torrey,  33  Fa.  St.  143.  No  action  lies  for  the  diversion  of  a 
part  of  a  stream  by  an  upper  proprietor,  in  the  absence  of  actual,  perceptible 
damage.    Elliot  v.  Railroad  Co.,  10  Cush.  191. 

22  «To  state  when  rights  are  infringed,  and  consequently  when  nominal  dam- 
ages are  recoverable,  would  be  to  recapitulate  the  whole  corpus  juris."    Sedg. 

Dam.  137. 
2»  2  Wils.  4r4. 

84  Cited  in  note  to  Mellor  v.  Spateman,  1  Saund.  346b. 
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ment  of  tlie  right,  which  could  thereafter  be  used  as  evidence  of 
tke  exercise  of  the  right  by  defendant  In  Bower  y.  Hill'"  the 
{daintiifs  right  of  way  on  a  stream  was  obstructed,  but  the  dam- 
age was  problematical  on  account  of  the  state  of  the  stream.  Plain- 
tiff was  held  entitled  to  nominal  damages,  because  acquiescence 
in  the  obstruction  would  be  evidence  of  a  renunciation  of  the  right 
of  way.  In  Blofeld  v.  Payne  *•  the  defendant  imitated  the  plamtifTs 
hones,  and  the  envelopes  in  which  they  were  sold,  thereby  infringing 
his  right.  Plaintiff  was  allowed  to  recover,  although  no  loss  of 
custom  was  shown.  In  all  these  cases  the  conduct  of  defendant 
was  expressly  forbidden.  A  denial  of  nominal  damages  would  have 
been  a  denial  of  the  right  for  the  purpose  of  creating  which  the  con- 
duct was  forbidden. 

106*  COMFENSATOBT  DAMAGES — Compensatory  dam- 
ages are  damages  sufficient  in  amount,  in  contem- 
plation of  law,  to  indemnify  the  person  injured  for 
the  loss  sofTered. 

Compensatory  damages  are  either  nominal  or  substantial.  Nom- 
inal damages  are  legal  compensation  for  a  technical  wrong,  where 
BO  substantial  damages  are  proved.  Where  damages  are  thus  pre- 
sumed, they  may  not  strictly  be  called  "compensatory,*'  for  they  may 
he  awarded  though  the  injury  results  in  a  benefit  But  they  may 
•he  strictly  coincident  with  the  harm  suffered.*'  Accordingly,  they 
sometimes  are,  and  sometimes  are  not,  strictly  compensatory.'^ 
For  convenience,  in  this  discussion,  the  term  ^'compensatory  dam- 
ages" will  be  limited  to  substantial  compensation. 

The  cardinal  principle  governing  the  award  of  damages  both  in 
cases  of  torts  and  breaches  of  contract  is  that  plaintiff  idioidd  receive 
a  just  compensation  for  the  loss  suffered.  ''The  general  rule  is  that 
whoever  does  an  injury  to  another  is  liable  in  damages  to  the  extent 
el  that  injury."  **    Compensation,  not  restitution,  is  the  proper  test. 

«» 1  Bing.  N.  C.  549.  *t  Ante,  p.  201. 

>•  4  Barn.  &  Adol.  410.  *•  Jag.  Torts,  307. 

>•  Dexter  v.  Spear,  4  Mason,  115»  Fed.  Cas.  No.  3,807.  ''It  is  a  rational  and 
a  legal  principle  that  the  compezuaation  should  be  equivalent  to  the  injury.** 
Bnasy  t.  Donaldson,  4  DaU.  206.  "It  is  a  general  and  very  sound  rule  of 
law  that  when  an  injury  has  been  sustained,  tor  which  the  law  gives  a  rem- 
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no 


But  legal  compensation  often  falls  far  short  of  actual  indemnity. 
The  law  does  not  and  cannot  give  compensation  for  all  tiie  conse- 
quences of  a  wrongful  act,  nor  can  damages  be  recovered  for  mere 
inconvenience,  vexation,  or  disappointment.'^  The  law  prescribes 
what  elements  shall  be  considered  in  estimating  legal  compensation. 
Where  the  loss  can  be  calculated  by  arithmetical  rule  and  pecuniary 
standards,  the  amount  of  compensation  is  a  question  of  law.  Where 
the  loss  cannot  be  so  estimated,  as  in  cases  of  personal  torts,  the 
law  merely  prescribes  what  elements  of  injury  shall  be  consid- 
ered, and  leaves  the  amount  of  compensation  to  the  discretion  of 
a  jury. 

edy,  that  remedy  shall  be  commensurate  to  the  injury  sustained."  Rockwood 
T.  AUen^  7  Mass.  254.  "By  the  general  system  of  our  law,  for  every  invaslou 
of  right  there  is  a  remedy,  and  that  remedy  is  compensation.  This  compen- 
sation is  furnished  in  the  damages  which  are  awarded."     Sedg.  Dam.  28. 

80  "It  has  been  contended  that  the  true  measure  of  damages,  in  all  actions 
of  covenant,  is  the  loss  actuaUy  sustained.  But  this  rule  is  laid  down  too 
generaUy.  In  an  action  of  covenant  for  nonpayment  of  money  on  a  bond  or 
mortgage,  no  more  than  the  principal  and  legal  interest  of  the  debt  can  be  re- 
covered, although  the  plaintiff  may  have  suffered  to  a  much  greater  amount 
by  the  default  of  payment."  Tilghman,  C.  J.,  in  Bender  v.  Fromberger,  4 
Dall.  436,  444.  "Every  defendant  against  whom  an  action  is  brought  expe- 
riences some  injury  or  inconvenience  beyond  what  the  costs  will  compensate 
him  for."  Broom,  Leg.  Max.  199.  "But,  although  the  law  does  not  attempt 
the  impossibility  of  replacing  the  plaintiff  in  exactly  the  position  he  was  in 
before  the  injury,  yet,  within  the  bounds  of  possibility,  its  aim  is  compensa- 
tion."    Sedg.  Dam,  50. 

31  Hamlin  v.  Great  Northern  Ry.  Co.,  1  Hurl.  &  N.  408;  Himt  v.  D'Orval. 
Dud.  (S.  C.)  180.  See  Baltimore  &  O.  R.  Co.  v.  Carr,  71  Md.  135.  17  Atl. 
1052.  "The  injury  must  be  physical,  as  distinguished  from  one  purely  imag- 
inative; it  must  be  something  that  produces  real  discomfort  or  annoyancts 
through  the  medium  of  the  senses,  not  from  delicacy  of  taste  or  a  refined 
fancy."  BU^,  V.  C,  in  Westcott  v.  MIddleton,  43  N.  J.  Eq.  478,  480.  11  Ati. 
490;  Id.,  44  N.  J.  Eq.  297,  18  Atl.  80.  Damages  may  be  recovered  for  incon- 
venience amounting  to  physical  discomfort.  Chicago  Sc  A.  R.  Co.  v.  Flagg,  43 
111.  3W;  Southern  Kan.  Ry.  Co.  v.  Rice,  38  Kan.  398,  16  Pac.  817;  Emery  v. 
City  of  Lowell,  109  Mass.  197;  Ross  v.  Leggett,  61  Mich.  445,  28  N.  W.  6a%; 
Ijuse  V.  Jones,  39  N.  J.  Law,  707;  Ives  v.  Humphreys,  1  E.  D.  Smith,  196; 
Scott  Tp.  V.  Montgomery,  95  Pa.  St.  444. 
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106.  For  purposes  of  liability,  the  consequences  of  wrong- 

ful conduct  may  be  divided  into 

(a)  Proximate  consequences,  and 

(b)  Bemote  consequences. 

107.  Compensation  may  be  recovered  only  for  proximate 

losses  resulting  from  wrongful  conduct,  and  never 
for  any  losses  wliich  are  remote. 

Where  compensation  is  claimed  /or  losses  alleged  to  have  been 
caused  by  the  wrongful  conduct  of  another,  the  first  question  is 
whether  the  conduct  complained  of  was  really  the  cause  of  the 
harm  in  a  sense  upon  which  the  law  can  act  The  harm  may  be 
traceable  to  the  conduct,  but  the  connection  may  be,  in  the  accus- 
tomed phrase,  too  remote,  ^^n  jure  non  remota  causa  sed  proxima 
spectatur."  As  has  been  seen,  liability  must  be  founded  on  con- 
duct which  is  the  proximate  cause  of  the  harm.  Again,  there  may 
have  been  an  undoubted  wrong,  but  it  may  be  doubtful  how  much 
of  the  harm  is  related  to  the  wrongful  conduct  as  its  proximate 
consequence,  and  therefore  is  to  be  counted  in  estimating  the 
wrongdoer's  liability.  The  distinction  of  proximate  from  remote 
consequences  is  necessary — First,  to  ascertain  whether  there  is  any 
liability  at  all;  and,  second,  if  a  wrong  is  established  for  which 
the  defendant  is  liable,  to  fix  the  limit  of  liability  or  measure  of 
damages.'^  'Iluch  the  same  considerations  are  involved  whether 
the  attempt  is  to  show  that  the  injury  itself  is  remote  from  the  act 
or  only  certain  consequences  of  the  injury.  These  classes  of  cases 
are  often  difScult  to  distinguish  in  practice;  and  both  are  to  some 
extent  involved  in  the  consideration  of  nominal  damages,  where 
they  shade  into  one  another.  Besides  this,  a  case  turning  on  the 
right  of  action  may  frequently  be  a  precedent  for  the  decision  of 
a  case  involving  the  measure  of  damages."  ** 

It  has  been  said  that  the  term  ^'proximate  cause"  is  not  capable 
of  perfect  or  general  definition,'^  and  the  confusion  and  uncertainty 
in  the  authorities  justify  the  remark.  The  maxim,  ^^on  remota 
cansa  sed  proxima  causa  spectatur,"  merely  points  out  that  some 

»«  PoL  Torts,  27.  •«  Sedg.  Dam.  163.  »*  Pol.  Torts,  28. 
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coDsequencefi  are  held  too  remote  to  be  counted.    The  test  of  re- 
moteness is  still  to  be  found.*" 

108.  For  the  purpose  of  determining  what  consequenoeB 

are  proximate  and  what  remote,  the  losses  caused 
by  a  wrong  may  be  divided  into 

(a)  Direct,  and 

(b)  Consequential  losses. 

109.  Direct  losses  are  such  losses  as  proceed  immediately 

from  wrongful   conduct,  without  the  intervention 
of  any  intermediate  cause.* 

110.  Direct  losses  are  necessarily  proximate,  and  compen- 

sation therefor  is  always  recoverable. 

Direct  Losses. 

A  tort  feasor  is  liable  for  all  injuries  resulting  directly  from 
his  wrongful  act,  whether  they  could  or  could  not  have  been  fore- 
seen by  Mm.*^  The  justice  and  propriety  of  this  rule  are  mani- 
as **The  quefition  as  to  what  is  the  direct  or  proximate  cause  of  an  Injaiy  Is 
ordinarily  not  one  of  science  or  legal  knowledge,  but  of  fact,  for  a  Jury  to  de- 
termine in  view  of  the  accompanying  circumstances."  Schumaker  y.  St  Paul 
&  D.  R.  Co.,  46  Minn.  39,  48  N.  W.  559.  The  test  of  the  noost  conspicuous  an- 
tecedent, suggested  by  John  Stuart  Mill,  has  been  recognized.  "The  cause 
of  an  event  is  the  sum  total  of  the  contingencies  of  every  description,  which, 
being  realised,  the  event  invariably  follows.  It  is  rarely,  if  ever,  that  the 
invariable  sequence  of  events  subsists  between  one  antecedent  and  one  oonae- 
qnent.  Ordinarily,  that  condition  is  usually  termed  the  cause  whose  share  In 
the  matter  is  most  conspicuons,  and  is  the  most  immediately  preceding  and 
proximate  in  the  event"  Appleton,  C.  J.,  in  Moulton  v.  Inhabitants  of  San- 
ford,  51  Me.  127,  134.  See,  also.  Dole  v.  Insurance  Co.,  2  Cliff.  431,  Fed.  Casw 
No.  3,966;  Baltimore  &  P.  R.  Co.  v.  Reaney,  42  Md.  117;  Northwest  Transp. 
Oo.  V.  Boston  Marine  Ins.  Co.,  41  Fed.  802;  Sutton  v.  Town  of  Wanwatoea, 
29  Wis.  21.  But  see  JefTersonville,  M.  &  L  R.  Co.  v.  Riley,  39  Ind.  668; 
Gates  V.  RaUroad  Co.,  39  Iowa,  45. 
36  Schumaker  v.  St  Paul  &  D.  R.  Co.,  46  Minn.  39,  48  N.  W.  559. 
«T  Cogdell  V.  Yett,  1  Cold.  230;  Tally  v.  Ayres,  3  Sneed,  677;  Bowas  v.  Pi- 
oneer Tow  Line,  2  Sawy.  2l,  Fed.  Cas.  No.  1,713;  Perley  v.  Bastem  B.  Oou, 
98  Mass.  414;  Lane  v.  AtUntic  Works,  111  Mass.  136;  Blake  v.  Lord,  16 
Qray,  387;   Sloan  v.  Edwards,  61  Md.  89;   Eten  v.  Luyster,  60  N.  Y.  252; 
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test  If  one  man  strike  another  with  a  weapon  or  with  his  hand, 
he  is  clearly  liable  for  all  the  direct  injury  the  party  struck  sus- 
tains therefrom.  The  fact  that  the  result  of  the  blow  is  unex- 
pected and  unusual  can  make  no  difference.  If  the  wrongdoer 
should  in  fact  intend  but  slight  injury,  and  deal  a  blow  which  in 
99  cases  out  of  100  would  result  in  a  trifling  injury,  and  yet,  by 
accident,  produced  a  veiy  grave  one  to  the  person  receiving  it,  ow- 
ing either  to  the  state  of  health  or  other  accidental  circumstances 
of  the  party,  such  fact  would  not  relieve  the  wrongdoer  from  the 
consequences  of  his  act.  The  real  question  in  these  cases  is,  did 
the  wrongful  conduct  produce  the  injury  complained  of?  and  not 
whether  the  party  committing  the  act  could  have  anticipated  the 
result  The  fact  that  the  conduct  is  unlawful  renders  him  liable 
for  all  its  direct  evil  consequences.' •  Direct  consequences  are 
necessarily  proximate.  One  is  conclusively  presumed  to  intend 
the  direct  consequences  of  one's  acts.  Thus,  it  wad  held  in  a  civil 
action  for  assault,  where  defendant  had  intentionally  kicked  plain- 
tiff on  the  leg  during  school  hours,  though  he  did  not  intend  to  in- 
jure him,  that,  the  act  being  unlawful,  defendant  was  liable  for 
the  injury  which  in  fact  resulted,  though  it  could  not  have  been 
foreseen.'*  So,  also,  a  sleeping-car  company  is  liable  for  a  mis- 
carriage caused  by  the  wrongful  expulsion  of  a  married  woman 
from  a  berth,  though  its  servants  were  ignorant  of  her  delicate 
wmdition.**  And  generally,  where  the  previous  physical  condition 
is  such  as  to  increase  the  loss  caused  by  a  personal  injury,  the 
wrongdoer,  though  unaware  of  such  condition,  is,  nevertheless,  lia- 

Lttthers  v.  Wyman,  76  Wis.  616,  45  N.  W.  669;  Newsnin  v.  Newsum,  1  Leigb^ 
S6;  Keenan  v.  GavaDaagh,  44  Yt.  268;  Little  v.  Boston  &  M.  R.  R.,  66  Me. 
239;  Brown  v.  Chicago,  M.  &  St  P.  Ry.  Ck>.,  54  Wis.  342,  11  N.  W.  356; 
Ijowenstein  v.  ChappeU,  30  Barb.  241;  Homer  v.  Wood,  IG  Barb.  380;  Schu- 
maker  v.  St  Paul  &  D.  R.  Ck>.,  46  Minn.  39,  48  N.  W.  559. 

••  Brown  v.  Chicago,  M.  &  St  P.  Ry.  Co.,  54  Wis.  342, 11  N.  W.  356. 

»•  Yosburg  V.  Putney,  80  Wis.  523,  60  N.  W.  403. 

40  Mann  Bondoir-Car  Co.  v.  Dupre,  4  C.  C.  A.  540,  54  Fed.  646.  Contra, 
Pullman  Palace-Car  Co.  v.  Barker,  4  Colo.  344,— a  case  mncb  criticised,  and 
«|ip08ed  to  all  tbe  otber  autboriUes.  See,  also,  Campbell  v.  PuUman  Palace- 
Car  Co.,  42  Fed.  484;  Barbee  v.  Reese,  60  Miss.  906;  Oliyer  v.  Town  of  La 
YaUe,  36  Wis.  584;  Brown  v.  Chicago,  M.  &  St  P.  Ry.  Co.,  54  Wis.  342,  11  N. 
W.  356»  911. 

8.  TOUTS— 14 
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ble  for  the  whole  loss  caused,  as  such  loss  is  the  direct,  though  un- 
expected, consequence  of  the  wrong.*^ 

111.  Consequential  losses  are  the  indirect  losses  caused  by 

a  wrong,  but  to  'which  some  intermediate  cause  has 
contributed. 

112.  Consequential  losses  may  be  either 

(a)  Proximate,  or 

(b)  Bemote. 

113.  Consequential  losses  are  proximate  when  the  natural 

and  probable  effect  of  the  wrongfol  conduct  under 
the  circumstances  is  to  set  in  operation  the  inter- 
vening cause  from  which  the  loss  directly  results. 
When  such  is  not  the  natural  and  probable  effect  of 
the  wrongful  conduct,  the  losses  are  remote. 

41  Terre  Haute  &  I.  R.  Co.  v.  Buck,  90  Ind.  346;  LouisviUe,  N.  A.  &,  O.  R. 
Co.  V.  Jones,  108  Ind.  551,  9  N.  E.  470;  Ohio  &  M.  R,  Co.  v.  Hecht,  115  Ind. 
443,  17  N.  E.  297;  LApleine  ▼.  Steamship  Co.,  40  La.  Ann.  661,  4  South.  875; 
Baltimore  City  Pass.  Ry.  Co.  v.  Kemp,  01  Md.  74,  7  Atl.  805;  Baltimore  & 
L.  T.  Co.  V.  Cassell.  66  Md.  419,  7  Atl.  8a">;  Elliott  v.  Van  Buren,  a3  Mich. 
49;  Jewell  v.  Grand  Trunk  Uy.,  55  N.  H.  84;  Stewart  v.  City  of  Rlpon,  38 
Wis.  584;  Coleman  v.  New  Yorlc  &  N.  H.  R.  Co.,  106  Mass.  100;  Allison  v. 
Chicago  &  N.  W.  R.  Co.,  42  Iowa.  274;  Driess  v.  Friederick,  73  Tex.  460,  11  S. 
W.  493;  East  Tennessee,  V.  &  G.  R.  Co.  v.  Lockhart,  79  Ala.  315;  Tice  v. 
Munn,  94  N.  Y.  021;  Owens  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  95  Mo.  169, 
8  S.  W.  350;  Louisville  &  N.  R.  Co.  v.  Northington,  91  Tenn.  50,  17  S.  W.  880; 
Jackson  v.  Railroad  Co.,  25  Am.  &  Eng.  R.  Cas.  327;  Louisville,  N.  A.  &  C.  Ry. 
Co.  V.  Wood,  113  Ind.  544,  14  N.  E.  572;  Indianapolis,  P.  &  C.  R.  Co.  v.  Pitzer, 
109  Ind.  179,  6  N.  B.  310.  and  10  N.  E.  70;  Wabash,  St.  L.  &  P.  Ry.  Co.  T. 
Locke,  112  Ind.  404,  14  N.  E.  301;  Brown  v.  Railway  Co.,  54  Wis.  342,  11  N. 
W.  356,  911;  Beauchamp  v.  Saginaw  Mining  Co.,  50  Mich.  163,  15  N.  W.  65; 
McNamara  v.  Village  of  CUntonvlUe,  62  Wis.  207,  22  N.  W.  472;  Cincinnati,  L. 
St.  L.  &  C.  R.  Co.  V.  Cooper,  120  Ind.  469,  22  N.  E,  340;  White  Sewing-Mach. 
Co.  V.  Richter,  2  Ind.  App.  331,  28  N.  E.  446;  Louisville,  N.  A.  &  C.  Ry.  Co.  ▼. 
Falvey,  104  Ind.  409,  3  N.  E.  389,  and  4  N.  E.  908,  followed  in  Ohio  &  M.  R.  Go. 
T.  Hecht,  supra;  Vandenburgh  v.  Truax,  4  Denio,  464.  See,  also,  cases  collected 
in  Clark  y.  Chambers,  3  Q.  B.  Div.  327,  47  Law  J.  Q.  B.  427;  Crane  EleTator 
Co.  y.  Lippert,  11  C.  C.  A.  521,  63  Fed.  942.  "Where  a  disease  caused  by  the 
injury  supervenes,  as  well  as  where  the  disease  exists  at  the  time,  and  Is 
aggravated  by  it,  the  plaintiff  is  entitled  to  full  compensatory  damages."   The 
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Consequential  Losses  in  General. 

^A  loss  which  is  the  immediate  result  of  a  wrong  is  called  a 
'direct  loss';  one  that  is  an  indirect  result  of  the  wrong  is  called 
a  'consequential  loss.' "  **  For  example,  where  a  fence  is  destroyed, 
loss  of  the  fence  is  the  direct  result.  Loss  of  the  crops  by  reason 
of  trespassing  cattle  entering  at  the  gap  is  indirect  or  consequen- 
tial. Pain  and  bruises  are  the  direct  result  of  an  assault  and 
battery.  The  doctor's  bill,  loss  of  time,  and  the  like,  are  conser 
quential.  Consequential  losses  differ  from  direct  losses  in  this: 
that  some  intermediate  cause  has  contributed  to  the  injury. 
Whether  or  not  compensation  can  be  recovered  for  such  losses 
will  depend  on  the  nature  of  the  intervening  cause.  The  damages 
recoverable  for  either  a  tort  or  a  breach  of  contract  must  result 
without  the  intervention  of  any  independent  cause.  In  many  of 
the  cases  the  presence  or  absence  of  an  "independent  self-operat- 
ing cause"  is  proposed  as  a  test  of  what  is  proximate  and  what 
remote.  But  an  intervening  cause  is  not  regarded  as  independent 
when  the  natural  and  probable  effect  of  the  conduct  complained 
of  is  to  set  it  in  operation.     Proximate  consequences,  therefore, 

negligence  causing  the  accident  is  the  proximate  cause  of  the  injury.    Louis- 
vUle,  N.  A.  &  a  Ry.  Co.  v.  Snyder,  117  Ind.  435,  20  N.  B.  284. 

*«  Sedg.  Dain.  §  111.  According  to  the  supreme  court  of  New  Hampshire. 
the  term  "consequential  damage"  "means  both  damage  which  is  so  remote 
as  not  to  be  actionable,  and  damage  which  is  actionable.  Sometimes  it  is 
used  to  denote  damage  which,  though  actionable,  does  not  follow  iiii mediately, 
in  point  of  time,  upon  the  doing  of  the  act  complained  of.  *  *  *  It  is  thus 
used  to  signify  damage  which  is  recoverable  at  common  law,  in  an  action  of 
case,  as  contradistinguished  from  an  action  of  trespass.  On  the  other  hand, 
it  is  used  to  denote  a  damage  whicb  is  so  remote  a  consequence  of  the  act 
that  the  law  affords  no  remedy  to  recover  it.  The  terms  ^remote  damages* 
and  'consequential  damages'  are  not  necessarily  synonymous,  or  to  be  indif- 
ferently used.*'  Eaton  v.  Railroad,  51  N.  H.  504,  519.  And  again:  "A  damage 
caused  by  a  breach  of  a  contract  is  often  called  consequential  (in  the  tech- 
nical sense  of  being  a  consequence  so  remote  or  unexpected  as  not  to  entitle 
the  Buffierer  to  .-dress)  where  it  cannot  reasonably  be  supposed  to  have  been 
contemplated  by  the  parties.  In  making  the  contract,  as  liicely  to  be  caused 
by  the  breach;  and  in  tort  a  damage  is  often  called  consequential  when  it 
was  not  a  reasonably  necessary  consequence,  or  one  so  natural  and  probable 
that  the  defendant  can  be  reasonably  supposed  to  have  foreseen  the  likelihood 
of  its  having  been  caused  by  the  wrong  complained  of."  Thompson  v.  Im- 
provement Co..  54  N.  H.  545. 
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are  simply  those  that  are  natural  and  probable.^'  'Natural  and 
probable"  means  what,  according  to  common  experience  and  the 
osnal  course  of  events,  should  be  expected  to  happen.  Every  one 
is  conclusively  presumed  to  know  and  contemplate  the  natural  and 
probable  result  of  his  acts.**  The  rule  of  natural  and  probable 
consequences  is  a  vague  one;  but,  as  Sir  Frederick  Pollock  has 
said,*'^  if  English  law  seems  vague  on  these  questions,  it  is  be- 
cause it  is  grappled  more  closely  with  the  inherent  vagueness  of 
facts  than  any  other  system.  In  whatever  form  the  rule  is  stated, 
it  must  be  remembered  that  it  is  not  a  logical  definition,  but  only 
a  guide  to  the  exercise  of  common  sense.  **The  lawyer  cannot 
afford  to  adventure  himself  with  philosophers  in  the  logical  and 
metaphysical  controversies  that  beset  the  idea  of  cause."  The 
practical  application  of  any  rule  is  a  matter  of  great  difficulty. 
Different  courts,  though  equally  acknowledging  the  same  princi- 
ples, have  sometimes  reached  diverse  conclusions  on  similar  states 
of  facts.  When  the  best  possible  rule  is  stated,  each  case  must 
still  be  decided  upon  its  own  special  state  of  facts,  and  often  upon 
the  nicest  discriminations.  ''While  in  many  cases  the  rule  of 
damages  is  plain  and  easy  of  application,  there  are  many  others 
in  which,  from  the  nature  of  the  subject-matter  and  the  peculiar 
circumstances,  it  is  very  difficult,  and  in  some  cases  impossible,  to 
lay  down  any  definite,  fixed  rule  of  law  by  which  the  damages 
actually  sustained  can  be  estimated  with  a  reasonable  degree  of 
accuracy,  or  even  a  probable  approximation  to  justice;  and  the 

«s  Whether  or  not  a  given  result  is  natural  and  probable  is  for  the  Jury. 
Haverly  v.  State  Line  &  S.  R.  Co.,  135  Pa.  St  50,  19  Ail.  1013.  "OrdinarUj, 
in  cases  of  contract,  the  question  is  not  one  of  liability  for  proximate  causo, 
but  of  consequential  damages.  The  breach  of  contract  establishes  liability* 
and  the  question  of  the  allowance  of  any  item  of  damage  is  practically  on» 
of  interpretation  of  the  contract,  and  consequently  for  the  court"  Sedg. 
£L  Dam.  C4,  citing  Hobbs  v.  Railroad  Ck>.,  L.  R.  10  Q.  B.  Ill,  122;  Hammond 
V.  Bussey,  20  Q.  B.  Div.  79,  89.  In  an  action  of  contract,  Blackburn,  J.,  said: 
"I  do  not  think  that  the  question  of  remoteness  ought  ever  to  be  left  to  a 
Jury.  That  would  be,  in  effect,  to  say  that  there  shall  be  no  such  rule  as  to 
damages  being  too  remote."  'Hobbs  y.  London  &  S.  W.  R.  Ck>.,  L.  B.  10  Q. 
B.  111.  See,  also,  Hoag  v.  Railroad  Co.,  85  Pa.  St.  203;  Wiley  v.  RaUroad  Co., 
44  N.  J.  Law,  247. 

44  Suth.  Dam.  3Z  4b  pol.  Torts,  33. 


|§   111-113)  COMPENSATORY    DAMAGES.  213 

injoiy  mast  be  left  wholly  or  in  great  part  unredressed,  or  the 
question  must  be  left  to  the  good  sense  of  the  jory  upon  all  the 
facts  and  circumstances  of  the  case,  aided  by  such  advice  and 
instructions  from  the  court  as  the  peculiar  facts  and  circumstances 
of  the  case  may  seem  to  require.  But  the  strong  inclination  of 
the  courts  to  administer  legal  redress  upon  fixed  and  certain  rules 
has  sometimes  led  to  the  adoption  of  such  rules  in  eases  to  which 
th^  could  not  be  consistently  or  justly  applied.  Hence  there  is, 
perhaps,  no  branch  of  the  law  upon  which  there  is  a  greater  con- 
flict of  judicial  decisions,  and  none  in  which  so  many  merely  arbi- 
trary rules  have  been  adopted.  We  are  compelled  to  say  that 
the  line  of  mere  authority  upon  questions  of  damages  like  that 
here  presented,  if  any  such  line  can  be  traced  through  the  conflict 
of  hostile  decisions,  is  too  confused  and  tortuous  to  guide  us  to  a 
safe  or  satisfactory  result,  without  resort  to  the  principles  of  nat- 
ural justice  and  sound  policy  which  underlie  these  questions,  and 
which  have  sometimes  been  overlooked  or  obscured  bv  artificial 
distinctions  aud  arbitrary  rules/'  *® 

The  difficulty  in  stating  and  applying  any  practical  rule  has 
been  much  increased  by  the  failure  of  courts  to  always  use  terms 

with  precision  and  consistency.  The  distinction  between  proxi- 
mate and  remote  consequences  is  often  confounded  with  consider- 
ations of  certainty  and  uncertainty  of  losa  Comi>en8ation  for  re- 
mote losses  is  refused,  not  because  the  loss  is  not  in  one  sense 
caused  by  the  wrong,  but  for  reasons  of  public  policy,  and  because 
the  chain  of  causation  cannot  be  followed  with  sufficient  certain- 
ty. No  cause  can  operate  without  being  influenced  by  other  causes. 
So,  also,  no  cause  is  without  an  efi!ect,  which,  in  turn,  becomes 
the  cause  of  a  further  effect,  and  so  on  to  infinity.  Liability  for 
consequences  must  end  somewhere,  and  the  law  has  fixed  this  limit 
at  the  natural  and  probable  consequences.  Compensation  is  re- 
coverable for  consequential  losses  only  when  they  are  proximate. 
Consequential  losses  are  proximate  only  when  they  are  natural 
and  probable.  Consequences  are  natural  and  probable  only  when, 
according  to  common  experience  and  the  usual  course  of  events, 
the  effect  of  the  wrongful  conduct  was  to  set  in  operation  the  in- 
termediate cause;  that  is  to  say,  when  the  intermediate  cause  was 

«•  Allison  V.  Chandler,  11  Mich.  542,  Mcch.  Cas.  Dam.  99. 
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not  independent.  It  is  just  here  that  the  difficulty  lies.  No  effect 
is  the  product  of  a  single  isolated  cause,  but  rather  of  innumera- 
ble co-existing  causes.  In  one  sense,  every  cause  is  the  sum  of 
all  the  antecedents,  for  no  particular  event  could  have  happened 
if  any  one  of  innumerable  necessary  conditions  had  been  absent. 
Mr.  Wharton  *^  states  the  case  of  a  haystack  fired  by  a  spark  from 
a  passing  engine.  If  the  railroad  had  not  been  built,  an  event 
depending  on  an  almost  infinite  number  of  conditions  (among  tliem^ 
the  discovery  of  coal  and  iron),  or  if  the  haystack  had  not  been 
erected,  an  event  also  dependent  on  innumerable  conditions,  no 
fire  would  have  occurred.  Each  one  of  such  conditions  may  there- 
fore be  regarded  as  a  cause  of  the  injiiiT,  for  without  it  the  fire 
could  not  have  happened.  In  this  view,  every  antecedent  event  is 
a  cause  of  every  subsequent  one.  It  is  obvious  that  the  law  can- 
not concern  itself  with  such  metaphysical  refinements.  When  an 
efficient  adequate  cause  of  an  injury  is  found,  it  must  be  taken  as 
the  true  cause,  unless  some  other  independent  cause  is  shown  to 
have  intervened  between  it  and  the  injury.*®  The  inquiry  is  al- 
ways  whether  there  was  any  intermediate  cause  disconnected  from 
the  primary  fault,  and  self -opera  ting,  which  produced  the  injury.**^ 
If  there  was,  then  such  intermediate  cause  must  be  regarded  as 
the  proximate  cause,  and  all  antecedent  causes  as  remote.  The 
nature  of  the  intervening  cause  is  the  all-important  and  decisive 
question.  If  it  is  independent  of  defendant's  fault,  and  such  that 
without  it  the  injury  would  not  have  happened,  the  loss  is  remote, 
though  defendant's  act  contributed  to  it.*^"     In  all  cases,  it  is,  of 

47  Wliart.  Neg.  §  85. 

*8  Georgetown,  B.  &  L.  Ry.  Ck).  v.  Eagles,  9  Colo.  545,  13  Vac.  G06.  See,  also, 
Blythe  v.  Denver  &  R.  G.  Ry.  CJo.,  15  Ck)lo.  333,  25  Pac.  702. 

*»  Milwaukee  &  St.  P.  Ry.  Ck).  v.  Kellogg,  W  U.  S.  469.  If  the  Injury  pe- 
oeived  by  the  plaintiff  through  the  negligence  of  the  defendant  superinduced 
and  contributed  to  the  production  or  development  of  a  cancer,  the  defendant 
is  responsible  therefor,  and  the  cancer  is  not  to  be  treated  as  an  Independoit 
cause  of  injury  or  suffering.  The  wrongdoer  cannot  be  allowed  to  apportion 
the  measure  of  his  responsibility  to  the  initial  cause.  Baltimore  City  Pass. 
Ry.  Ck).  T.  Kemp,  61  Md.  619. 

so  Where  plaintiff  was  induced  by  false  representations  to  put  money  In  a 
speculation,  and  afterwards  put  in  more  money,  the  loss  of  the  latter  money 
was  held  a  proximate  consequence  of  the  fraud.    Crater  v.  Binninger,  33  N. 
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course,  prerequisite  to  any  liabUity  that  defendant's  act  had  an 
influence  in  causing  the  injury.*^    There  must  be  an  immediate  and 

J.  Law,  513.  Injury  to  pkiintifTs  miU  and  machinery,  caused  by  a  boiler  ex- 
plosion, is  a  proximate  consequence  of  defects  in  the  boiler.  Page  v.  Ford,  1*J 
Ind.  46;  Erie  City  Iron  Works  v.  Barber,  106  Pa.  St  125.  Where  defendant  ab- 
ducted plaintiff's  slaves,  leaving  no  one  to  care  for  the  plantation,  it  was  held 
that  compensation  could  be  recovered  for  corn  destroyed  by  cattle  of  the  neigh- 
bors, and  for  wood  swept  away  by  a  flood.  McAfee  v.  Crofford,  13  How.  447. 
A  loss  through  deprivation  of  means  of  protection  is  proximate.  Derry  v. 
FUtner,  118  Mass.  131;  The  George  and  Richard,  L.  R.  3  Adm.  &  Ecc.  466; 
Wilson  V.  Newport  Dock  Co.,  L.  R.  1  Exch.  177.  Borradaile  v.  Brunton,  8  Taunt 
535;  2  Moore,  582.  But  see  Hadley  v.  Baxendale,  9  Exch.  341,  347.  A  de- 
fect in  a  fence  is  a  proximate  cause  of  a  tresi>ass  by  cattle  and  injury  to  crops. 
Scott  V.  Kenton,  81  111.  96.  It  is  natural  and  probable  that  a  trespassing  horse 
wiU  kick  other  horses  on  the  premises.  Lee  v.  Riley,  34  Law  J.  G.  P.  212; 
Lyons  v.  Merrick,  105  Mass.  71.  Where  plaintiff's  horses  escaped  through  the 
defect,  and  were  killed  by  the  falling  of  a  haystack  on  defendant's  premises, 
the  Io2stf  v#as  held  not  too  remote.  Powell  v.  Salisbury,  2  Younge  &  J.  391. 
Where  c^ctle  escaped,  and  ate  branches  of  a  yew  tree,  and  were  thereby  poi- 
soned, the  loss  is  the  proximate  result  of  the  defect  Lawrence  v.  Jenkins, 
li.  R.  8  Q.  B.  274.  Where  defendant's  wrong  obliges  plaintiff-  to  raise  money, 
a  loss  through  a  forced  sale  of  property  is  too  remote  to  be  compensated. 
See  Deyo  v.  Waggoner,  19  Johns.  241;  Donnell  v.  Jones,  13  Ala.  490;  Cochrane 

»»  Royston  v.  Illinois  Cent  R.  Co.,  67  Miss.  376,  7  South.  320;  Jackson  v. 
HaU,  84  N.  C.  489;  Wulstein  v.  Mohlman  (Super.  N.  Y.)  5  N.  Y.  Supp.  569; 
Ellis  V.  Cleveland,  55  Vt.  358;  Huxley  v.  Berg,  1  Starkie.  98;  Hampton  v. 
Jones,  58  Iowa,  317,  12  N.  W.  276;  Swinfin  v.  Lowry,  37  Minn.  345,  3i  N.  W. 
22;  Lewis  v.  Flint  &  P.  M.  By.,  54  Mich.  55,  19  N.  W.  744  (cause  and  occa- 
sion. Opinion  by  Cooley,  J.,  collecting  and  discussing  cases).  Where  a  10 
year  old  boy,  whUe  attempting  to  climb  up  a  ladder  attached  to  a  box  car  of 
a  moving  train,  lost  his  footing,  and  was  thrown  under  the  train  and  killed, 
hlfl  own  negligence  was  the  proximate  cause  of  his  death.  There  was  no 
causal  connection  between  the  negligence  of  the  company  In  running  its  train 
at  a  greater  speed  than  allowed  by  ordinance,  and  the  injury  suffered.  W^est- 
em  Ry.  of  Alabama  v.  Mutch,  97  Ala.  194,  11  South.  894.  Money  paid  by  a 
raUroad  company  as  damages  and  expenses  of  a  suit  brought  against  it  for 
ejecting  a  passsenger  who  refused  to  pay  fare,  except  by  presenting  a  cou];>ou 
Issued  by  a  connecting  line  without  authority,  cannot  be  recovered  from  the 
latter;  for  the  only  remedy,  as  against  it,  was  to  refuse  to  recognize  the  cou- 
pon, and  the  subsequent  ejection,  particularly  if  accompanied  by  unnecessary 
foive,  was  not  made  legaUy  necessary  by  its  act  in  selling  the  ticket,  but  was 
iqwn  the  sole  responsibility  of  the  company  causing  the  same.  Pennsylvania 
R.  Co.  V.  Wabash,  St  L.  ft  P.  R.  Ck>.,  157  U.  S.  225,  15  Sup.  Ot  576. 
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natural  relation  between  the  act  complained  of  and  the  injury,  with- 
out the  interyention  of  oth^  independent  causes,  or  the  damages  will 
be  too  remote.** 


V.  Quackenbush,  29  Minn.  376.  13  N.  W.  154;  Larios  v.  Gurety,  L.  B.  5  P.  O. 
346;  Travis  t.  Duffau,  20  Tex.  49;  Smith  v.  O'Donnell,  8  Lea,  468.  SeVdng 
animals  with  an  infectious  disease  is  the  proximate  cause  of  its  communlcadon 
to  other  animals  of  the  purchaser.  Wheeler  v.  RandaU,  48  DL  182;  Sherrod  t. 
Langdon,  21  Iowa,  518;  Joy  y.  Bitzer,  77  Iowa,  73,  41  N.  W.  575;  Broquet  t. 
Tripp,  36  Kan.  700,  14  Pac.  227;  Paris  v.  Lewis,  2  B.  Mon.  375;  Bradley  t.. 
Ilea,  14  AUen,  20;  Long  v.  Clapp.  15  Neb.  417.  19  N.  W.  467;  Jeffrey  v.  Blge- 
low,  13  Wend.  518;  Wintz  v.  Morrison,  17  Tex.  372;  Routh  v.  Caron,  64  Tex. 
289;  Packard  v.  Slack,  32  Vt  9;  Smith  v.  Green,  1  C.  P.  Div.  92.  Loss  of  busi- 
ness caused  by  the  deprivation  of  machinery  or  of  business  premises  is  usuaUy 
considered  proximate.  Waters  v.  Towers,  8  Exch.  401;  New  York  &  C.  Min- 
ing Syndicate  &  Co.  v.  Fraser,  130  U.  S.  611,  9  Sup.  Ot.  665;  Jolly  v.  Single, 
16  Wis.  280;  Savannah,  F.  &  W.  Ry.  Ck>.  v.  Pritchard,  77  Ga.  412.  1  S.  B.  261; 
Van  Winkle  v.  Willdns,  81  Ga.  93,  7  S.  E.  W4;  Sitton  v.  MacDonald,  25  S.  C. 
68;  New  Haven  Steam-Boat  Co.  v.  Mayor,  etc.,  36  Fed.  716;  Moore  v.  Davis, 
49  N.  H.  45;  Carlisle  v.  Callahan,  78  Ga.  320,  2  S.  E.  751;  Lange  v.  Wagner, 
52  Md.  310.  But  see  Yedder  v.  Hildreth,  2  Wis.  427,  and  Ruthven  Woolep 
Manuf*g  Co.  v.  Great  Western  R.  Co.,  18  U.  C.  C.  P.  316.  Loss  of  goods  by 
sudden  flood  is  not  a  proximate  consequence  of  a  negligent  delay  by  a  carrier. 
Denny  v.  New  York  Cent  R.  Co..  13  Gray,  481;  Morrison  v.  Davis,  20  Pa.  St 
171;  Railroad  Co.  v.  Reeves,  10  Wall.  176.  Where  a  defect  in  the  street 
causes  a  traveler  to  be  thrown  out  of  his  carriage,  and  exposed  to  the 
cold  and  rain,  the  city  Is  liable  for  a  serious  disease  thereby  contracted. 
Ehrgott  V.  Mayor,  etc..  96  N.  Y.  264.  In  an  action  on  a  fire  insurance  policy, 
the  Judge,  In  his  charge  to  the  Jury,  stated  the  theory  of  plaintiff  as  follows: 
**The  plaintiff  says  the  position  of  the  lightning  arresters  in  the  vicinity  of  the 
fire  was  such  that  by  reason  of  the  fire  in  the  tower  a  connection  was  made 
between  them,  called  a  'short  circuit';  that  the  short  circuit  resulted  in  keeping 
back,  or  in  bringing  into  the  dynamo  below,  an  increase  of  electric  current 
that  made  it  more  difficult  for  this  armature  to  revolve  than  before,  and  caused 
a  higher  power  to  be  exerted  upon  it  or  at  least  caused  greater  resistance  to 
the  machinery;  that  this  resistance  was  transmitted  to  the  pulley  by  which  tJUs 
armature  was  run.  through  the  belt;  that  that  shock  destroyed  that  pulley; 
that  by  the  destruction  of  that  pulley  the  main  shaft  was  disturbed,  and  the 
succeeding  pulleys,  up  to  the  Jack  pulley,  were  ruptured;  that  by  reason  of 
pieces  flying  from  the  Jack  puUey,  or  from  some  other  cause,  the  fly  wheel  of 
the  engine  was  destroyed,  the  governor  broken,  and  everything  cru8hed,--iB  a 


»3  Rucker  v.  Athens  ManuTg  Co.,  54  Ga.  84.    See  Bosch  v.  RaUroad  Oo.,  44 

Iowa,  402. 
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MmmUcm  qf  Prmmaie  and  BemaU  Ckmmqwencu. 

Wliere  def^idant  destroyed  the  lateral  support  of  a  house  by 
wrongfully  excavating  in  a  public  street,  he  is  liable  for  injuries 
to  an  adjoining  house  depending  on  the  other  for  support,*^'  no 
independent  cause  haying  intervened.  A  gas  company  contracted 
to  supply  plaintiff  with  a  service  pipe,  and  laid  a  defective  pipe, 
from  which  gas  escaped.  A  plumber  employed  by  plaintiff  took 
a  lighted  candle  to  discover  from  whence  the  gas  escaped,  and  an 
explosion  took  place.  The  negligence  of  the  gas  company  in  lay- 
ing a  defective  pipe  was  held  the  proximate  cause  of  the  explo- 
sion.** Here  the  injury  could  not  have  happened  but  for  the  in- 
tervening negligence  of  the  plumber,  but  the  obvious  tendency  of 
the  original  fault  was  to  set  in  operation  just  such  a  force,  and 
therefore  the  loss  could  not  be  regarded  as  remote.  Where  a  vil- 
lage maintains  a  sidewalk  at  an  unsafe  height  without  guards  it 
is  liable  for  injuries  to  one  who  is  negligently  pushed  off  by  a 
third  person;  =*  but,  where  a  town  negligently  leaves  an  excava- 
tion in  a  street,  it  is  not  liable  to  one  who  was  willfully  thrown  into 
it  by  another.***  The  act  of  the  latter  was  not  a  natural  and 
probable  effect  of  the  act  of  the  town.  There  was  no  causal  con- 
nection between  them.  In  Sharp  v.  Powell,"  the  defendant,  con- 
trary to  a  police  regulation,  had  washed  his  wagon  in  the  public 
street,  allowing  the  water  to  run  down  the  gutter,  to  a  sewer 
which,  under  ordinary  circumstances,  would  have  carried  it  off. 
But  the  grating  over  the  sewer  was  obstructed,  and  the  water 
spread  over  the  pavement,  and  froze,  forming  a  sheet  of  ice.  Plain- 
word,  that  the  short  circuit  in  the  tower  by  reason  of  the  fire  caused  an  ex- 
tra strain  upon  the  belt,  through  the  action  of  electricity,  and  that  caused  the 
damage."  It  was  held  that  the  loss  was  a  natural  and  proximate  consequence 
of  the  fire,  and  recoverable.  Lynn  Gas  &  Electric  Co.  v.  Merlden  Fire  Ins. 
Co.,  158  Mass.  570.  83  N.  E.  690. 

A»  Baltimore  &  P.  R.  Co.  v.  Reaney,  42  Md.  118. 

•«  Burrows  v.  March  Gas  &  Coke  Co.,  39  Law  J.  Exch.  33,  L.  R.  5  Exch.  67. 
tJee,  also,  Lannen  v.  Albany  Gaslight  Co.,  44  N.  Y.  459;  Louisvme  Gas  Co.  v. 
Outenkimts,  82  Ky.  432. 

&5  vuiage  of  CartervUle  v.  Cook,  129  111.  152,  22  N.  E.  14. 

5«  Alexander  v.  Town  of  New  Castle,  115  Ind.  51,  17  N.  E.  200. 

6T  L.  R.  7  C.  P.  253,  41  Law  J.  C.  P.  95.  Cf.  Chamberlain  v.  City  of  Oshkosh, 
84  Wis.  289,  54  N.  W.  61& 
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tifTs  horse,  being  led  by,  slipped  on  the  ice,  and  broke  its  leg. 
Defendant  did  not  know  that  the  grating  was  obstructed.  It  was 
held  that  defendant  was  not  liable,  the  court  saying  that  the  loss 
was  too  remote,  because  not  one  which  defendant  could  fairlv  be 
expected  to  anticipate  as  likely  to  ensue  from  his  act.  The  forma- 
tion of  the  sheet  of  ice  at  the  sewer  was  not  a  natural  and  prob- 
able result  of  defendant's  wrong.  The  obstruction  of  the  grating 
was  an  unusual  circumstance. 

The  shooting  of  plaintiff's  decedent  while  making  an  attack  on 
a  neighbor's  house  when  drunk  is  not  a  natural  and  probable  con- 
sequence of  the  liquor  dealer's  unlawful  conduct  in  selling  to  him 
while  intoxicated,*^®  for  independent  causes  intervened.  Where  an 
injury  to  a  traveler  on  a  highway  is  caused  partly  by  a  defective 
road  and  partly  by  ice  with  which  it  is  covered,  the  defect  in  the 
poad  is  the  proximate  cause  of  the  injury.*"  The  duty  of  the  city 
is  not  affected  by  the  fact  that  the  ice  is  in  part  the  result  of  arti- 
ficial causes,  as  of  water  escaping  from  a  hose,  and  not  wholly  of 
natural  causes,  such  as  the  fall  of  rain.*® 

Where  plaintiff  could  have  avoided  the  injurious  consequences 
of  defendant's  wrong,  his  negligence  in  failing  to  do  so  is  regarded 
as  the  proximate  cause  of  the  damage,  and  the  original  fault  ifl 
remote."^  A  carrier  set  plaintiff  down  a  mile  from  her  destina- 
tion. The  day  was  cold,  and  there  was  a  line  of  street  cars  which 
plaintiff  might  have  used,  but  she  walked  home,  and,  in  so  doing, 
caught  cold,  and  suffered   i)ermanent  injuries.     The  injury   was 

B«  Schmidt  V.  MitcheU,  84  lU.  195.    And  sec  Bradford  v.  Boloy  (Pa.  Sup.)  31 
Atl.  751. 

»»  Caty  of  Atchison  v.  King,  9  Kan.  550;  City  of  Lincoln  v.  Smith,  28  Neb.  762. 
45  N.  W.  41. 

<o  Henkes  v.  City  of  Minneapolis,  42  Minn.  530,  44  N.  W.  1026.  As  to  high- 
way accidents  generally,  see  Oliver  v.  Town  of  La  Valle,  36  Wis.  592;  Jackson 
V.  Town  of  Bellevieu,  30  Wis.  250;  Kelley  v.  Town  of  Fond  du  Lac,  81 
Wis.  179;  Moulton  y.  Inhabitants  of  Sanford,  51  Me.  127;  Cobb  y.  Inhabitants 
of  Standish,  14  Me.  198;  Marble  y.  City  of  Worcester,  4  Gray.  395;  Palmer  y. 
Inhabitants  of  Andoyer,  2  Cush.  600;  Dayis  y.  Inhabitants  of  Dudley.  4  AUen, 
557;  Smith  y.  Smith,  2  Pick.  621;  Horton  y.  City  of  Taunton,  97  Mass.  266, 
note;  Hyatt  y.  Trustees  of  Village  of  Rondout,  44  Barb.  385;  Sykes  y.  Pawlet, 
43  Vt.  446;  Boyee  y.  Danyille,  53  Yt.  183. 
•1  See  post,  "Ayoldable  Consequences.*' 
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held  too  remote,  plaintiff's  negligence  in  failing  to  take  the  street 
car  having  intervened  and  caused  the  injury.*' 

Where  a  human  agency  or  the  voluntary  act  of  a  person  over 
whom  defendant  has  no  control  intervenes  after  defendant's  wrong- 
ful act,  the  consequences  are  usually  remote.**  But,  where  the 
act  of  the  third  party  is  a  natural  and  probable  result  of  defend- 
ant's acts,  the  loss  is  not  too  remote.**  Loss  of  credit  or  custom 
involves  the  intervention  of  the  will  of  strangers,  and  is  therefore 
usually  too  remote.**  But,  where  the  wrongful  conduct  directly 
affects  the  credit  or  trade  of  plaintiff,  the  rule  is  otherwise.**  A 
trespasser  is  liable  for  the  injury  caused  by  a  crowd  which  he  drawn 
after  him,  if  his  act  was  of  a  nature  to  attract  a  destructive  crowd.** 

«2  Francis  v.  St.  Louis  Transfer  Co.,  6  Mo.  App.  7.  See,  also,  Hobbs  v.  Rail- 
road Co.,  L.  R.  10  Q.  B.  Ill;  Indianapolis,  B.  &  wr.  R.  Co.  v.  Blrney,  71  111. 
391.     But  see  Drake  v.  Klely,  93  Pa.  St.  402. 

•3  Burton  v.  Pinkerton,  L.  R.  2  Exch.  340;  Stone  v.  Codman,  15  Pick.  297: 
Schmidt  v.  MltcheU.  84  111.  195;  Hampton  v.  Jones,  58  Iowa,  317, 12  N.  W.  27<); 
BUis  V.  Cleveland.  55  Vt.  358;  Mitchell  v.  Clarke,  71  Cal.  163,  11  Pac.  882; 
State  V.  Ward,  9  Heisk.  100,  133;  Vicars  v.  VV^ilcocks,  8  Bast,  1,  2  Smith,  Lead. 
Cas.  Eq.  553,  and  exhaustive  note.  Loss  of  a  situation  is  not  a  proximate  con- 
sequence of  an  assault  and  battery.     Brown  y.  Cummings,  7  Allen,  507. 

e4  Griggs  y.  Fleckenstein,  14  Minn.  81  (Gil.  C2);  BiUman  v.  Railroad  Co.,  76 
Ind.  166;  McDonald  v.  Snelling,  14  AUen,  292;  Lane  v.  Atlantic  Works,  111 
Mass.  136. 

05  Lowenstein  y.  Monroe,  55  Iowa,  82,  7  N.  W.  40G;  Weeks  v.  Prescott,  53 
Vt.  57;  Burnap  v.  Wight,  14  III.  301.  See  Alexander  y.  Jacoby,  23  Ohio  St. 
358;  Dennis  v.  Stoughton,  55  Vt.  371;  Pollock  y.  Gannt,  09  Ala.  373.  Contra, 
MacVeagh  v.  Bailey,  29  111.  App.  GOG. 

««  Boyd  v.  Fitt,  14  Ir.  C.  L.  43;  Larios  v.  Gurety,  L.  R.  5  P.  C.  346;  Tarleton 
V.  M'Gawley,  Peake,  270. 

•T  Fairbanks  v.  Kerr,  70  Pa.  St.  86;  Gullle  y.  Swan,  19  Johns.  381.  Negli- 
gence causing  fright  to  a  pregnant  woman  is  the  proximate  cause  of  a  miscar- 
liage.  Purcell  y.  St.  Paul  City  Ry.  Co.,  48  Minn.  134,  50  N.  W.  1034.  Negligent 
driying  by  defendant  is  the  proximate  cause  of  injuries  received  by  one  run 
oyer  by  the  horses  of  a  carriage  with  which  defendant  collided,  causing  them 
to  run  away.  McDonald  y.  Snelling,  14  Allen,  290.  In  a  country  where  high 
winds  are  not  unusual,  the  rising  of  the  wind  causing  a  fire  to  spread  does  not 
'  render  negligence  in  starting  the  fire  a  remote  cause.  Poeppers  v.  Railway  Co., 
67  Mo.  715.  See,  also,  as  to  spreading  of  fire,  Fent  v.  Railway  Co.,  59  111.  349. 
A  railway  collision,  in  which  decedent  was  injured,  Is  not  the  proximate  cause 
of  his  suicide  eight  months  later.    Scheffer  v.  Railroad  Co.,  105  U.  S.  249. 
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Antudpaiian  qf  Consequences. 

Where,  at  the  time  a  tort  was  committed,  it  might  have  been 
i*easoQably  expected  to  set  in  operation  the  intermediate  cause  of 
an  injury,  or  where  it  exposes  plaintiff  to  the  risk  of  injury  from 
some  fairly  obvious  danger,  which  ultimately  results  in  injury,  tlie 
loss  is  a  natural  and  probable  one,  and  may  be  compensated.**    The 
rule  that  compensation  for  consequential  injuries  caused  by  torts 
cannot  be  recovered  unless  they  are  such  as  could  have  been  rea- 
sonably anticipated  does  not  require  the  injury  to  have  been  ac- 
tually foreseen.**    It  is  simply  another   »vay  of  stating  the  rule 
that  damages,  to  be  recoverable,  must  be  natural  and  probable; 
and  it  is  misleading.     'The  damages  are  not  limited  or  affected,  so 
far  as  they  are  compensatory,  by  what  was,  in  fact,  in  contempla- 
tion by  the  party  in  fault."  ^'*    If  a  tort  feasor  expected  the  injury 
to  result  from  his  wrongful  act,  which  in  fact  did  result,  he  must 
be  presumed  to  have  intended  to  cause  that  particular  injury; 
aud  the  loss  would  be  a  direct  rather  than  a  conHequential  one,  and 
compensation   eould  be   recovered  on   the  principle   already  ex- 
plained.'*   That  which  a  man  actually  foresees  is  to  him,  at  all 
events,  natural  and  probable.'*    All  that  is  required  is  that  the 
injury  be  such  as  would  probably  result  from  such  "a  tort  under 
the   circumstances.'*    Every  person   may  reasonably  be   presumed 

• 

08  Proximate  damages  are  such  as  would  be  reasonably  anticipated  by  a 
prudent  man.    Poeppers  v.  Railway  Co.,  67  Mo.  715. 

«»  Suth.  Dam.  §  28;  Bowas  v.  Tow  Line,  2  Sawy.  21,  Fed.  Cas.  No.  1,713; 
Bishop  V.  St.  Paul  City  Ry.  Co..  48  Minn.  26.  50  N.  W.  027;  Clark  v.  Chamben, 
3  Q.  B.  DiY.  327;  Lowery  v.  Railway  Co..  00  N.  Y.  158,  1  N.  E.  608;  HiU  v. 
Winsor,  118  Mass.  251. 

TO  Suth.  Dam.  §  16. 

Ti  Stevens  v.  Dudley,  56  Vt.  158,  166. 

7  2  Pol.  Torts,  28. 

78  Whart  Neg.  §f  77,  78;  Suth.  Dam.  §  16;  HlgRins  v.  Dewey.  107  Maas. 
494;  White  v.  Ballou,  8  Allen,  408;  Luce  v.  Insurance  Co.,  105  Mass.  297; 
Stevens  v.  Dudley,  56  Vt.  158;  Brown  v.  Railroad  Co.,  54  Wis.  342,  11  N.  W. 
;i.56,  911;  Terre  Haute  &  I.  R.  Co.  v.  Buck,  96  Ind.  :U6;  Winkler  v.  Railroad 
Co.,  21  Mo.  App.  99;  Evans  v.  Railroad  Co.,  11  Mo.  App.  403;  Baltimore  City 
P.  R.  Co.  V.  Kemp,  61  Md.  74;  Hoadley  v.  Transportation  Co.,  115  Mass.  304; 
Bhrgott  V.  Ma3'or.  etc.,  96  N.  Y.  264,  281;  Milwaukee  &  St.  P.  R.  Co.  v.  Kel- 
logs,  94  U.  S.  469;   Clark  v.  Chambers,  3  Q.  B.  Div.  327.     It  is  enough  that 
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to  know  what  the  comequences  of  their  acts  will  be  according  to 
oommon  experience  and  the  usual  course  of  nature,  and  required 
to.  guard  against  them  J*  To  that  extent,  therefore,  a  wrongdoer 
is  liable  to  any  person  injured  by  his  wrongful  acts.  But  no  per- 
son can  be  required  to  guard  against  the  extraordinary  or  unusual 
consequences  of  an  act;  and,  there  being  no  duty  to  guar  J  against 
them,  such  losses  are  damnum  absque  injuria.^^  The  loss — ^the 
damnum — is  there,  but  the  injuria  is  wanting. 

the  damage  is  the  natural,  though  not  the  necessary,  result  Miller  t.  St.  Louis, 
I.  M.  &  S.  Ry.  Go,  90  Mo.  389,  2  S.  W.  439;  Baltimore  City  P.  B.  Ck>.  t. 
Kemp,  61  Md.  74.  But  see  Brown  v.  Chicago,  M.  &  St.  P.  R.  Co.,  54  Wis.  342. 
11  N.  W.  35ti,  911,  and  Atkinson  y.  Transportation  Co.,  60  Wis.  141,  18  N. 
W.  764.  See,  also,  Scheffer  v.  Railroad  Co.,  105  U.  S.  249;  Binford  v.  John- 
ston, 82  Ind.  426;  Schmidt  v.  Mitchell,  84  lU.  195;  Eames  v.  Railroad  Co.,  6S 
Tex.  660;  CampbeU  v.  City  of  StiUwater,  82  Minn.  308,  20  N.  W.  320;  The 
Netting  Hill,  9  Prob.  Div.  105;  Childress  t.  Yourle,  Meigs  (Tenn.)  5G1;  Forney 
▼.  Geldmacher,  75  Mo.  113;  Schrader  t.  Crawford,  94  111.  357. 

V4  One  who  places  another,  whom  he  has  made  helplessly  drunk,  in  charge 
of  a  horse,  is  presumed  to  hare  anticipated  the  injury  which  foUowed.  Dun- 
lap  V.  Wagner,  85  Ind.  529.  See,  also,  Mead  v.  Stratton,  87  N.  Y.  493; 
Bertholf  v.  O'Reilly,  8  Hun.  16;  Id.,  74  N.  Y.  509;  Aldrich  v.  Sager,  9  Hun,  537; 
Mnlcahey  t.  Qivens,  115  Ind.  286, 17  N.  B.  598;  Brink  T.  Raih^md  Co.,  17  Mo. 
App.  177,  199. 

1ft  A  woman*s  Ulness,  resulting  from  fright,  Is  not  the  natural  result  of  the 
shooting  of  a  dog.  Renner  t.  Canfleld,  36  Minn.  90,  30  N.  W.  435.  Plaintiff 
was  in  bed,  in  her  house.  A  quarrel  between  defendant  and  her  husband  so 
frightened  her  that  she  gave  premature  birth  to  a  child.  Defendant  did  not 
know  of  her  proximity,  nor  of  her  condition.  He  was  held  not  liable.  Phil- 
tips  ▼.  Dickerson,  85  HI.  11.  See,  also,  Rich  v.  Railroad  Co.,  87  N.  Y.  382: 
AUegheny  ▼.  Zimmerman,  95  Pa.  St  287;  Louisville,  N.  A.  &  C.  R.  Co.  t. 
Lucas,  119  Ind.  583,  21  N.  B.  968;  Johnson  v.  Drummond,  16  HI.  App.  641 : 
Nelson  y.  Railroad  Co.,  30  Minn.  74,  14  N.  W.  360;  Royston  ▼.  Railroad  Co.. 
67  Miss.  376,  7  South.  320;  Jackson  v.  Hall,  84  N.  C.  489;  Wulstein  v.  Mohl 
man  (Super.  Ct)  5  N.  Y.  Supp.  569;  Ellis  v.  Cleveland,  55  Vt  358;  Huxley  v. 
Berg,  1  Starkie,  98;  Hampton  v.  Jones,  58  Iowa,  317,  12  N.  W.  276;  Phyfe  v. 
Itailroad  Co.,  30  Hun,  377;  Teagarden  y.  Hetfleld,  11  Ind.  522;  Gamble  v. 
MnUln,  74  Iowa,  99,  36  N.  W.  909.  Damages  for  loss  of  prospective  offspring 
cannot  be  recovered  in  an  action  for  negligence  resulting  in  a  miscarriage. 
Butler  V.  Railroad  Co.,  143  N.  Y.  417|  38  N.  E.  454. 
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114.  All  the  damage  resulting  from,  a  single  cause  of  action 
must  be  recovered  in  a  single  action.  The  demand 
cannot  be  spUt,  and  separate  actions  maintained  for 
the  separate  items  of  damage. 

A  single  cause  of  action  gives  rise  to  but  a  single  demand  for 
damages.  It  is  an  entirety.  Plaintiff  must  demand  the  full 
amount  of  damages  to  which  he  is  entitled  in  one  suit,  and  a  judg- 
ment therein  is  a  bar  to  any  subsequent  suit  on  the  same  cause  of 
action,  even  though  losses  arise  subsequently  which  could  not  have 
been  foreseen  or  proved  at  the  time  of  the  former  suit.  The  matters 
complained  of  have  become  res  judicata.  The  cause  of  action  can- 
not be  split,  and  separate  suits  maintained  for  the  recovery  of  each 
separate  item  of  damage.  A  cause  of  action  is  the  wrong  com- 
plained of;  that  is,  the  conjunction  of  conduct  and  damage.^®  Nei- 
ther alone  constitutes  a  legal  wrong.  When  an  award  of  damages 
has  been  once  made  for  a  wrong,  that  wrong  is  redressed.  Losses 
subsequently  arising,  without  a  renewal  or  continuance  of  the  con- 
duct,  are  damnum  absque  injuria.^^  On  this  principh*,  a  recovery 
in  an  action  for  assault  and  battery  was  held  to  be  a  bar  to  a  sub- 
sequent action  for  additional  damages,  brought  upon  the  falling  out 
of  another  piece  of  plaintiff's  skuU.^®  Holt,  C.  J.,  said:  *'Every  new 
dropping  is  a  nuisance,  but  it  is  not  a  new  battery;  and,  in  trespass, 
the  grievousness  or  conseijuence  of  the  battery  is  not  the  gi*ound  of 
the  action,  but  the  measure  of  damages  which  the  jury  must  be  sup 
posed  to  have  considered  at  the  trial."  And  in  another  place  he 
said:  '*If  this  matter  had  been  given  in  evidence  as  that  which  in 
probability  might  have  been  the  consequence  of  the  battery,  the 
plaintiff  would  have  recovered  damages  for  it.  The  injury,  which 
is  the  foundation  of  the  action,  is  the  batterj-,  and  the  greatness  or 
consequence  of  that  is  only  in  aggravation  of  damages." 

7«  See  ante,  p.  50  et  seq. 

T7  Wichita  &  W.  R.  Co.  v.  Beebe,  39  Kan.  465, 18  Pac.  502;  Howell  v.  Good- 
rich, e&  lU.  55C;  Plerro  v.  Railway  Co.,  39  Minn.  451,  40  N.  W.  520;  Winslow 
V.  Stokes,  3  Jones  (N.  C.)  285. 

78  Fetter  v.  Seal,  1  Ld.  Raym.  339,  692,  1  Salk.  11. 
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116.  The  damages  recoverable  in  an  actibn  include  compen- 
sation not  only  for  losses  already  sustained  at  the 
time  of  beginning  the  action,  but  also  for  losses 
which  have  arisen  subsequently,  and  for  prospec- 
tive losses,  if  such  losses  v^  the  certain  and  proxi- 
mate results  of  the  cause  of  action,  and  do  not  them- 
selves constitute  a  new  cause  of  action. 

Repetition  of  Wrong, 

Where  an  action  has  been  brought  for  a  wrong,  and  the  wrong 
18  subsequently  repeated,  a  new  action  must  be  brought  to  recover 
the  damages  caused  thereby.  Such  repetition  constitutes  a  new 
cause  of  action,  and  compensation  for  the  losses  caused  by  one  wrong 
cannot  be  recovered  in  an  action  brought  to  recover  the  damages 
caused  by  another  and  a  distinct  wrong.'* 

Continuing  Torts  and  Breaches  of  Contract. 

A  single  wrongful  act,  however,  may  be  of  such  a  nature  as  to  give 
rise  to  a  continuous  succession  of  torts,  '^[n  the  case  of  a  personal 
Injury  the  act  complained  of  is  complete  and  ended  before  the  date 
of  the  writ.  It  is  the  damage  only  that  continues  and  is  recoverable, 
because  it  is  traced  back  to  the  act;  while  in  the  case  of  a  nuisance 
it  is  the  act  which  continues,  or,  rather,  is  renewed  day  by  day. 
The  duty  which  rests  upon  a  wrongdoer  to  remove  a  nuisance 
causes  a  new  trespass  for  each  day's  neglect."  *^  In  this  class  of 
cases,  therefore,  successive  actions  may  be  maintained  to  recover 
compensation  for  the  successive  losses  sustained,  because  each  loss 
results  from  a  separate  cause  of  action.®^  For  the  same  reason,  the 
damages  in  each  case  are  limited  to  compensation  for  losses  already 
sustained  at  the  time  of  bringing  the  action.  Damages  for  pro- 
spective losses  cannot  be  recovered,  for  they  constitute  the  basis  of 

7  •  In  an  action  for  slander,  evidence  of  words  spoken  after  commencement  of 
suit  are  inadmissible.  Root  v.  Lowndes,  6  HIU,  518;  Keenholts  v.  Becker,  3 
Denio,  346. 

80  Rockland  Water  Ck).  v.  TiUson,  C9  Me.  255,  268.  An  excavation  on  one*8 
own  land  is  not  a  tort;  but  causing  the  subsidence  of  a  neighbor*s  land  by 
such  excavation  is  a  tort.  Therefore  successive  actions  may  be  maintained  for 
successive  subsidences.     Darley  Main  Colliery  Co.  y.  Mitchell,  11  App.  Cas.  127. 

«i  Rockland  Water  Co.  v.  TiUson,  09  Me.  255,  268. 
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new  actions.     A  continuing  tort,  in  effect,  is  simply  the  repetition  of 
the  same  wrong  an  infinite  number  of  times. 

llhistrations. 

Illustrations  of  continuing  torts  are  numerous.  In  an  action  fur 
false  imprisonment,  damages  cannot  be  given  for  a  continuance  of 
the  imprisonment  after  the  commencement  of  the  action,  for  every 
instant  of  detention  without  just  cause  is  an  independent  tort*' 
So,  also,  a  nuisance  gives  rise  to  a  fresh  cause  of  action  every  mo- 
ment it  is  maintained;  and  therefore  the  damages  recoverable  are 
limited  to  those  already  suffered  at  the  commencement  of  the  suit*' 
The  reason  and  necessity  of  permitting  successive  actions  in  this 
class  of  cases  is  very  clear.  It  is  one's  duty  to  discontinue  a  tres- 
pass or  remove  a  nuisance.*^  The  law  cannot  presume  that  defend- 
ant will  continue  the  wrong,  nor  will  it  permit  him  to  acquire  a  right 
to  continue  it,  by  permitting  a  recovery  therefor  in  advance.** 
Thus,  where  the  wrong  consists  in  the  unlawful  maintenance  of  a 
private  structure,  or  an  unlawful  use  of  land,  the  wrong  cannot  be 
presumed  to  be  permanent;   and  therefore  prospective  damages  can- 

8«  Brasfleld  v.  Lee,  1  Ld.  Ra^rm.  329;  Withers  v.  Henley,  Cro.  Jac.  379. 

•s  Denver  City  Irrigation  &  Water  Co.  v.  MIddaugh,  12  Colo.  434,  21  Pac 
565;  Duncan  v.  Markley,  1  Harp.  276;  Cobb  v.  Smith,  38  Wis.  21;  Btadler  v. 
Grieben,  61  Wis.  500,  21  N.  W.  629.  See,  also,  Pearson  v.  Carr,  97  N.  C. 
194,  1  S.  E.  910;  Dalley  v.  Canal  Co.,  2  Ired.  222.  In  an  action  for  flowlnir 
land,  damages  can  be  recovered  only  for  losses  suffered  prior  to  bringing  suit 
Polly  V.  McCall,  37  Ala.  20;   Benson  v.  Railroad  Co.,  78  Mo.  504;    Nashville 

V.  Comar,  88  Tenn.  415,  12  S.  W.  1027;  Hargreaves  v.  BUmberly,  26  W.  Va. 
787.  So,  also,  in  actions  for  diverting  water  courses,  Langford  v.  Owsley,  2 
Bibb,  215;  Dority  v.  Dunning,  78  Me.  387,  6  AtL  6;  Shaw  v.  Btherldgv,  3 
Jones  (N.  C.)  300;  or  for  poUuting  it,  Sanderson  v.  Coal  Co.,  102  Pa.  St.  370. 

84  There  is  a  legal  obligation  to  discontinue  a  trespass  or  remove  a  nui- 
sance. Clegg  y.  Dearden,  12  Q.  B.  601;  Savannah,  F.  &  W.  R.  Co.  v.  Davis, 
25  Fla.  917,  7  South.  29;  Adams  v.  Railroad  Co.,  18  Minn.  260  (GIL  236); 
Barrick  v.  Schifferdecker.  48  Hun,  355,  1  N.  Y.  Supp.  21;  Cumberland  Ik  O.  C. 
Corp.  V.  Hitchlngs,  65  Me.  140. 

86  Suth.  Dam.  255;  Adams  v.  Railroad  Co.,  18  Minn.  260  (Gil.  23Q);  Font 
T.  Railroad  Co.,  14  Wis.  663;  Uline  v.  RaUroad  Co..  101  N.  Y.  98,  4  N.  B.  536; 
Savannah  &  O.  C.  Co.  v.  Bourquin,  51  Ga.  378:  Hanover  Water  Co.  t.  Ash- 
land Iron  Co.,  84  Pa.  St  279;  Whitmore  v.  Bischoff,  5  Hun,  176;  Sherman 
V.  Railroad  Co.,  40  Wis.  045;  Russell  v.  Brown,  63  Me.  203;  Bowyer  t.  Oook» 
4  C.  B.  236;   Cumberland  &  O.  C.  Corp.  v.  Hitchlngs,  65  Me.  140. 
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not  be  recovered.  This  principle  has  been  applied  in  actions  for  ob- 
strncting  a  stream,®"  for  obstructing  ancient  lights/'  for  filling  a 
canal,"  and  for  laying  out  a  highway  around  plaintiff's  toll  gate." 
Where  an  injury  to  plaintiff's  land  consists  of  a  trespass  which 
defendant  cannot  remedy  without  committing  another  trespass,  the^ 
wrong  is  not  regarded  as  a  continuing  one,  and  damages  for  the  en- 
tire loss  must  be  recovered  in  one  action.  Making  an  excavation  *® 
or  embankment  *^  on  plaintiff's  land,  or  filling  up  his  pond,®*  are 
instances  where  this  rule  has  been  properly  applied.*^  In  tlieso 
cases  there  is  continuing  damage,  but  no  continuing  conduct.  The 
trespass — ^the  wrong — was  completed  once  for  all. 

Damage  Caused  by  Permanent  Structures. 

Where  permanent  structures  have  been  erected  which  result  in  in- 
jury to  land,  there  is  much  confusion  and  conflict  in  the  authorities 
as  to  whether  all  the  damages,  past  and  prospective,  may  be  re- 
covered in  a  single  suit,  or  whether  successive  actions  must  be 
brought  to  recover  compensation  for  the  damage  as  it  arises.  The 
confusion  is  largely  due  to  a  lack  of  clear  conception  as  to  the  funda- 
mental nature  of  legal  rights.  The  terms  "legal"  and  "illegal,'* 
**rightfur'  and  "wrongful,"  have  not  been  used  with  precision ;  and, 
as  a  consequence,  precedents  have  been  misapplied.  It  is  impossi- 
ble to  reconcile  all  the  cases.    One  line  of  decision  holds  that  where 

•«  Damages  can  be  recovered  for  the  uuautborized  obstruction  of  a  stream 
by  a  dam  only  up  to  the  commencement  of  suit  Langford  v.  Owsley,  2  Bibb. 
215;  WUliams  v.  Water  Co.,  79  Me.  543,  11  Atl.  600;  Van  Hoozler  v.  Railroad 
Co.,  70  Mo.  145;  Thayer  v.  Brooks,  17  Ohio,  489;  Bare  v.  Hoffman,  79  Pa. 
St  71. 

•7  Blunt  V.  McCormick,  3  Denio,  283.  See,  also,  Union  Trust  Co.  v.  Cuppy, 
26  Kan.  754;  SpUman  v.  Navigation  Co.,  74  N.  C.  675;  Winchester  ▼.  Ste- 
rens  Point,  58  Wis.  350,  17  N.  W.  547;   Moore  v.  HaH,  3  Q.  B.  Div.  178. 

•»  Cumberiand  &  O.  C.  Corp.  v.  Hitchlngs,  65  Me.  140. 

»•  Cheshire  Turnpike  v.  Stevens,  13  N.  H.  28. 

»o  Kansas  P.  Ry.  Co.  v.  Mihlman,  17  Kan.  224;  Clegg  v.  Dearden,  12  Q. 
B.  576. 

•1  Ziebarth  v.  Nye,  42  Minn.  541,  44  N.  W.  1027. 

»2  Finley  v.  Herehey,  41  Iowa,  389. 

•s  Where  defendant  flooded  plaintlfTs  mine  by  breaking  through  into  it, 
the  entire  damage  most  be  recovered  in  one  action.  National  Copper  Co.  v. 
Minnesota  Min.  Co.,  57  Mich.  83,  23  N.  W.  781;  Liord  v.  Manufacturing  Oe., 
42  N.  J.  Eq.  157,  6  Atl  812. 
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permanent  structures  are  erected,  resulting  In  injury  to  lands,  all 
damages  may  be  recovered  in  a  single  suit.  Thus,  it  was  said 
in  an  Iowa  case:  •*  ^Where  a  nuisance  is  of  such  a  character  that 
its  continuance  is  necessarily  an  injury,  and  when  it  is  of  a  perma- 
nent character,  that  will  continue  without  change  from  any  cause 
but  human  labor,  the  damage  is  original,  and  may  be  at  once  fully 
estimated  and  compensated.''  So,  it  has  been  held  that  compensa- 
tion for  the  entire  loss,  both  past  and  prospective,  caused  by  a  rail- 
road embankment,  must  be  recovered  in  one  suit.**  But  even  in 
such  cases  the  ordinary  rule  has  been  applied  in  some  states,  and 
damages  are  recoverable  only  to  the  commencement  of  the  action.** 
Reverting  to  first  principles  for  a  moment,  the  whole  matter  be- 
comes clear.  If  the  structure  is  expressly  authorized,'  there  is  no 
liability  for  the  damage  necessarily  resulting.  If  it  is  authorized 
en  condition  that  compensation  be  made  for  the  resulting  damage 
(a  condition  commonly  imposed  by  the  authonzing  act  or  the  consti- 
tution), and  it  is  permanent  in  its  nature,  its  continuance  may  rea- 
sonably be  presumed,  and  full  compensation  for  both  past  and  pro- 
spective losses  may  be  recovered  in  one  action.'^  It  is  on  this  prin- 
ciple that  the  railroad  embankment  case,  supra,  and  other  like  cases, 

■ 

»4Stodghill  V.  Railroad  Co.,  53  Iowa,  341,  5  N.  W.  495.  See,  also,  Van 
©rsdol  V.  Railroad  Co.,  56  Iowa,  470,  9  N.  W.  379. 

»o  Indiana,  B.  &  W.  R.  Co  v.  Eberle,  110  Ind.  542,  11  N.  E.  467;  Ohi- 
eago  &  E.  I.  R.  Co.  v.  Loeb.  118  111.  203,  18  N.  E.  460.  See.  also,  Fowle  v. 
New  Haven  &  Northampton  Co.,  112  Mass.  334;  Town  of  Troy  v.  Ctaesbire 
R.  Co.,  23  N.  H.  83;  Adams  v.  Railroad  Co.,  18  Minn.  260  (Gil.  236). 

»•  Uline  V.  Railroad  Co.,  101  N.  Y.  98,  4  N.  E.  536;  Duryea  v.  Mayor,  etc.. 
26  Hun,  120;  Blunt  v.  McCormick,  3  Denio,  283;  Cooke  v.  England,  27  Md. 
14,  92  Am.  Dec.  630,  and  notes;  Reed  v.  State,  108  N.  Y.  407,  15  N.  B.  735; 
Hargreaves  v.  Kimberly,  26  W.  Va.  787;  Ottenot  v.  Railroad  Co.,  119  N.  Y. 
603,  23  N.  E.  169;  Barrick  v.  Scbifferdecker,  123  N.  Y.  52,  25  N.  B.  365;  Aid- 
worth  V.  City  of  Lynn,  153  Mass.  53,  26  N.  E.  229;  Town  of  Troy  v.  Cheshire 
R.  Co.,  23  N.  H.  83;  Cobb  v.  Smith,  38  Wis.  21;  Delaware  &  R.  Canal  Co.  t. 
Wright,  21  N.  J.  Law,  469;  Wells  v.  New  Haven  &  Northampton  Co.,  151 
Mass.  46,  23  N.  E.  724;  Cooper  v.  RandaU,  59  111.  317;  Joseph  Schlitz  Brew- 
ing Co.  V.  Compton,  142  111.  511,  32  N.  E.  693. 

•7  Chicago  &  E.  1.  R.  Co.  v.  I-oeb,  118  III.  203,  8  N.  E.  460;  JeffersonviUe. 
M.  &  I.  R.  Co.  V.  Esterle,  13  Bush,  667.  But  see  Uline  v.  Railroad  Co.,  101  N. 
Y.  98,  4  N.  E.  536;  Pond  v.  Railroad  Co.,  112  N.  Y.  186,  19  N.  E.  487,  and  cases 
eited  in  preceding  note.     Cf.  Cadle  v.  Railroad  Co.,  44  Iowa.  11. 


§   115)  COMPENSATORY    DAMAGES.  227 

are  to  be  sustained.  Of  course,  if  an  authorized  permanent  work  is 
done  negligently,  and  the  negligence  results  in  a  continuing  injury, 
it  cannot  be  presumed  that  the  negligence  will  continue,  but,  rather, 
that  it  will  be  remedied;  and  compensation  can  therefore  be  recov- 
ered only  to  the  commencement  of  the  action,  and  subsequent  ac- 
tions must  be  brought  for  damages  subsequently  accruing.*' 

Where  the  erection  of  the  structure  was  a  forbidden  act,  that  is, 
where  it  was  a  trespass,  and  the  act  of  trespass  is  completed  once 
for  all,  the  entire  damage,  past  and  prospective,  must  be  recovered 
in  one  suit.**  Continuing  damage  does  not  make  a  continuing  tres- 
pass. There  must  be  continuing  conduct  as  well.  Thus,  where 
a  trespasser  digs  a  ditch  on  another's  land,  and  leaves  it,  the  con- 
tinued existence  of  the  ditch  does  not  make  the  wrong  a  continuing 
trespass.***  It  constitutes  merely  a  continuing  damage.  The  tres- 
pass was  complete  when  the  trespasser  left  the  premises.  Conse- 
quently, the  entire  damages,  past  and  prospective,  must  be  recovered 
in  one  action.  The  trespasser  is  not  guilty  of  continuing  a  trespass 
or  maintaining  a  nuisance  because  he  is  under  no  duty  to  remedy  it 
He  could  not  do  so  without  committing  a  new  trespass. 

It  is  sometimes  stated  that  "if  a  man  throws  a  heap  of  stones  or 
builds  a  wall  or  plants  posts  or  rails  on  his  neighbor's  land,  and 
there  leaves  them,  an  action  will  lie  against  him  for  the  tresipass, 
and  the  right  to  sue  will  continue  from  day  to  day  until  the  incum- 
brance is  removed."***  This  is  essentially  not  true.  The  wrong- 
ful conduct  was  complete  when  the  stones  or  wall  were  placed  on 
the  other's  land   and  the  trespasser  had  departed.     He  could  not 

»8  Aid  worth  v.  City  of  Lynn,  153  Mass.  53,  26  N.  E.  229;  City  of  EufauU  v. 
Simmons,  86  Ala.  515,  6  South.  47;  Reed  v.  State.  108  N.  T.  407,  15  N.  B.  735; 
Duryea  v.  Mayor,  etc.,  26  Hun,  120.  See,  also,  City  of  North  Vernon  v.  Voeg- 
ler,  103  Ind.  314,  2  N.  E.  821.  Powers  v.  City  of  CouncU  Bluffs,  45  Iowa,  652, 
relied  on  in  Stodghill  y.  Railroad  Co.,  53  Iowa,  341,  5  N.  W.  495,  cannot  be 
sustained.  In  this  case  the  construction  of  the  ditch  by  the  city  was  an 
authorized  act,  but  it  was  done  negligently. 

••See  Adams  v.  Railroad  Co.,  18  Minn.  260  (GU.  236). 

100  Kansas  Pac.  Ry.  Co.  v.  Mihlman,  17  Kan.  224. 

101 1  Add.  Torts,  332.  See,  also,  RusseU  v.  Brown,  63  Me.  203.  In  National 
Copper  Co.  t.  Minnesota  Min.  Co.,  57  Mich.  S3,  23  N.  W.  781,  Cooley,  J.,  draws 
a  distinction  between  leaving  a  hole  on  another's  premises,  and  leaying  houses 
or  other  obstructions  there;  saying  that  physical  hindrances  are  a  continuance 
of  the  original  force,  and  therefore  are  continuing  trespasses,  but  that  a  hols 
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then  remove  them  without  committing  a  new  trespass.  The  tort 
is  completed,  but  the  damage  is  continuing.  The  law  is  not  so  ab- 
surd as  to  hold  one  liable  for  continuing  what  it  forbids  him  to  dis- 
continue. But  where  the  trespasser  remains  in  possession  and  con- 
trol, or  maintains  or  uses  the  structure  erected  by  him,  then  we  have 
a  continuing  trespass,  because  there  is  continuing  conduct.  Suc- 
cessive actions  may  therefore  be  maintained  from  day  to  day  so  long 
as  such  trespass  is  continued.  Thus,  railroad  companies  which, 
by  trespass,  had  entered  upon  the  lands  of  individuals,  and  begun 
the  constniction  and  operation  of  railroads,  were  held  liable  as  tres- 
passers from  day  to  day  so  long  as  the  operation  of  the  road  was 
continued.^^*  Staying  and  continuing  in  a  house  is  a  divisible  tres- 
pass in  point  of  time.  There  is  a  fresh  trespass  on  each  day.*^* 
Judge  Cooley  pronounced  the  principle  of  these  decisions  not  open  to 
criticism.  "In  each  of  them  there  was  an  original  wrong,  but  there 
was  also  a  persistency  in  the  wrong  from  day  to  day.  The  plain- 
tiff's possession  was  continually  invaded,  and  his  right  to  the  ex- 
clusive occupation  and  enjoyment  of  his  fi*eehold  continually  en- 
croached upon  and  limited.  Each  day,  therefore,  the  plaintiff 
suffered  a  new  wrong,  but  no  single  suit  could  be  made  to  embrace 
prospective  damages,  for  the  reason  that  future  persistency  in  the 
wrong  could  not  legally  be  assumed."  ^®* 

Where  the  erection  of  the  structure  was  neither  authorized  nor 
forbidden,  but  it  is  wrongful,  because  it  results  in  injury  to  plain- 
tiff's land, — that  is,  where  it  is  a  nuisance, — ^though  the  structure  is 

Ifl  only  the  consequence  of  a  wrongful  force  which  ceased  to  operate  the  mo- 
ment It  was  made.  The  distinction  is  unsound.  See  Kansas  Pac.  Ry.  Co. 
V.  Mihlman,  17  Kan.  224,  233,  per  Brewer,  J. 

102  Adams  v.  Railroad  Co.,  18  Minn.  2(30  (Gil.  230);  Town  of  Troy  v.  Chenli- 
ire  R.  Co.,  23  N.  H.  83. 

103  Per  Paike,  B.,  in  Loweth  v.  Smith,  12  Meea.  &  W.  582.  Where  a  turn- 
pike company  had  placed  buttresses  on  the  plaintiff^s  land  for  the  support  of 
its  road,  It  was  held  that  a  recovery  of  damages  for  the  trespass  did  not  bar 
a  subsequent  action  for  the  continuance  of  the  buttresses.  ^The  continued 
use  of  the  buttresses  for  the  support  of  the  road,  under  such  circumstauces, 
was  a  fresh  trespass.*'  Holmes  v.  Wilson,  10  Adol.  &  E.  503.  Brewer,  J., 
said  that  it  was  very  doubtful  whether  this  ruling  could  be  sustained  upoa 
principle.     Kansas  Pac.  Ry.  Co.  v.  Mihlman,  17  Kan.  232. 

104  National  Copper  Co.  v.  Miuiu-sota  Miu.  Co.,  siipra. 
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permanent  in  its  nature,  and  "will  continue  without  change  from 
any  cause  but  human  labor/'  and  its  continuance  may  be  presumed, 
the  damages  cannot  be  estimated  beyond  the  date  of  bringing  the 
action,  because,  in  the  case  of  an  ordinary  nuisance,  the  cause  of  ac- 
tion is  not  so  much  the  act  of  the  defendant  as  the  damage  resulting 
from  his  act,  and  hence  the  cause  of  action  does  not  arise  until  such 
consequences  occur.^®*  Thus,  it  was  held  in  an  action  by  a  tenant 
against  his  landh)rd  to  recover  damages  because  of  the  latter's  erec- 
tion of  buildings  adjoining  the  demised  premises,  which  shut  out 
the  light  from  the  tenant's  doors  and  windows,  that  damages  could 
only  be  recovered  for  the  time  which  had  elapsed  when  the  suit 
was  commenced,  and  not  for  the  whole  term.^^*  So,  where  a  rail- 
road company  constructed  a  culvert  under  its  embankment,  which 
damaged  land  by  discharging  water  upon  it,  it  was  held  that  the 
case  fell  within  the  ordinary'  rule  applicable  to  continuing  nuisances 
and  trespasses,*®^ 

As' before  stated,  all  the  cases  are  not  consistent  with  these  con- 
elusions,  but  there  is  ample  authority  to  sustain  them,  and  it  is  sub- 
mitted that  they  are  sound  in  principle. 

116.  Damage  for  which  the  law  affords  compensation  may- 
be divided  into  three  classes: 
(a5  Pecuniary  losses,  direct  and  Indirect, 
(b)  Physical  pain  and  inconvenience. 

» 

<c)  Mental  suffering. 

i«ft  In  Whitehouse  v.  Fellowes,  10  C.  B.  (N.  S.)  705,  It  was  said  by  counsel, 
arguendo:  **Thc  distinction  which  pervades  the  oases  is  this:  Where  the 
plaintiff  complains  of  a  trespass,  the  statute  runs  from  the  time  when  the  act 
of  trespass  was  committed,  except  in  the  case  of  a  continuing  trespass.  Bvt 
where  the  cause  of  action  is  not  in  itself  a  trespass,  as  an  act  done  upon  a 
man's  own  land,  and  the  cause  of  action  is  the  consequential  injury  to  the 
plaintiff,  there  the  period  of  limitation  runs  from  the  time  the  damage  is  sus- 
tained/' Approved  by  Gooley,  J.,  in  National  Copper  Co.  v.  Minnesota  Mtn. 
C5o..  57  Mich.  83,  23  N.  W.  781. 

!••  Blunt  V.  McCormick,  3  Denio,  283. 

J«7  Wells  V.  New  Haven  &  Northampton  Co.,  151  Mass.  46,  23  N.  E.  724. 
See,  also,  Uline  v.  Railroad  Co.,  101  N.  Y.  98,  4  N.  E.  536.  Cf.  Powle  v.  New 
Haven  Jb  Northampton  Co.»  112  Mass.  334. 
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It  has  been  seen  that  the  law  awards  damages  only  for  injuries 
to  person,  property,  or  reputation.     An  injury  in  any  one  of  these  re- 
spects may  affect  one  in  one  or  more  of  three  ways.     It  may  cause 
(1)  pecuniary  loss,  direct  or  indirect;   (2)  physical  pain  and  incon- 
venience;  and  (3)  mental  suffering.     All  three  are  proper  elements 
of  compensation  to  be  considered  in  estimating  damages.     Compen- 
sation  is  necessarily  awarded  in  money,  and  it  will  be  observed  that 
but  one  of  the  elements  of  damage  is  pecuniary.     Breaches  of  con- 
tract and  interference  with  property  rights,  where  the  sole  question 
is  as  to  the  value  of  the  property  involved,  may  result  solely  in  pe- 
cuniary damage.     Damage  is  said  to  be  pecuniary  either  when 
money  itself  is  lost,  or  the  damage  is  such  as  can  be,  and  usually  is 
measured  by  a  pecuniary  standard.^®*    But  usually  where  the  in- 
jury is  to  the  person,  the  damage  will  be,  in  part  at  least,  nonpe- 
cuniary.     Thus,  a  physical  injury  may  result  in  pecuniary  loss  from 
diminished  earning  power,  and  also  in  physical  and  mental  suffering. 
Physical  and  mental  suffering  are  nonpecuniary,  though  none  the  less 
actual,  elements  of  injury,  and  must  be  compensated  in  money, 
though  there  is  no  pecuniary  standard  by  which  they  may  be  meas- 
ured.   The  extent  of  compensation  for  such  injuries  is  for  the  jury. 

•JWnmary  Losses. 

Generally  speaking,  pecuniary  losses  are  always  an  element  in  es- 
timating  the  damages  caused  by  a  wrong.  Indeed,  in  the  great  ma- 
jority of  cases,  it  is  the  most  important  one.  Pecuniary  losses  are 
sustained  whenever  property  is  taken  or  damaged,  when  the  profits 
of  a  contract  are  lost,  or  one's  earning  capacity  diminished.  Other 
forms  of  pecuniary  loss  will  readily  occur  to  every  mind.  As  a  gen- 
eral rule,  compensation  is  always  recoverable  for  such  losses  when 
they  are  the  proximate  and  certain  result  of  an  actionable  wrong.  To 
this  rule  there  is  one  excej)tion:  The  expenses  of  litigation  to  ob- 
tain compensation  for  a  wrong,  though  the  natural  and  probable  con- 
sequence of  an  injury,  cannot  usually  be  recovered  as  damages.^ 


0» 


108  Sedg.  Dam.  p.  95. 

109  Flanders  v.  Tweed.  15  Wall.  450;  Winstead  v.  Hulme,  32  Kan.  5(58.  4 
rac.  094;  Kelly  v.  Rogers.  21  Minn.  146;  Winkler  v.  Roeder,  23  Neb.  706.  37 
K.  W.  607;  Atkins  v.  Gladwisli,  25  Neb.  390,  41  N.  W.  347;  Hicks  v.  Foster, 
13  Barb.  663;  Welch  v.  Railroad  Co..  12  Rich.  Law,  290;  Barnard  v.  Poor.  21 
Pick.  378;  Bishop  v.  Hendriok.  82  Hun,  323.  31  N.  Y.  Supp.  502.  Not  even 
when  the  action  was  vexatious.    Salado  College  v.  Davis,  47  Tex.  131.    In  some 
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Physical  Pain  and  Inconvenience, 

Physical  pain  or  inconvenience  which  is  the  proximate  and  cer- 
tain result  of  a  wrong  is  always  an  element  of  compensation.^^* 
The  amount  of  damages  awarded  is  necessarily  left  to  the  sound 
discretion  of  the  jury,  for  there  is  no  arithmetical  rule  by  which  the 
equivalent  of  such  injuries  in  money  can  be  estimated.  Damages 
cannot  be  recovered  for  inconvenience  or  annoyance,* ^^  unless  it 
amounts  to  physical  discomfort.**^  "The  injury  must  be  physical, 
as  distinguished  from  one  purely  imaginative.  It  must  be  some- 
thing that  produces  real  discomfort  or  annoyance  through  the 
medium  of  the  senses,  not  from  delicacy  of  taste  or  refined  fancy."  **' 

Mental  Suffervng. 

Some  courts  have  refused  to  recognize  mental  suffering  unaccom- 
panied by  actionable  injury  as  sufficient  harm  to  be  entitled  to  legal 

cases,  the  jury  have  been  permitted  to  consider  such  expenses  for  the  purpose 
of  giving  fuU  Indemnity.  Whipple  v.  Cumberland  Manufg  CJo.,  2  Story.  661, 
Fed.  Cas.  No.  17,516;  Piatt  v.  Brown,  30  Conn.  336;  Welch  v.  Durand,  36 
Conn.  182;  Finney  v.  Smith,  31  Ohio  St.  529;  Armstrong  v.  Pierson,  8  Iowa, 
29;  Rose  v.  Belyea,  1  Hann,  109. 

110  Pierce  v.  MiUay,  44  111.  189;  Indianapolis  &  St.  L.  R.  Co.  v.  Stables,  62  III. 
313;  City  of  Chicago  v.  Jones,  66  lU.  349;  City  of  Chicago  v.  Langlass,  Id.  361; 
City  of  Chicago  v.  Elzeman.  71  lU.  131 ;  Chicago  &  E.  R.  Co.  v.  HoUand,  122  111. 
461,  13  N.  E.  145;  McKinley  v.  Railroad  Co..  44  Iowa,  314;  Stafford  v.  City  of 
Oskaloosa,  ^4  Iowa,  251,  20  N.  W.  174;  Fleming  v.  Town  of  Shenandoah,  71 
Iowa,  456,  32  N.  W.  456;  Ross  v.  Leggett,  61  Mich.  445,  28  N.  W.  695;  Stephens 
V.  RaUroad  Co.,  06  Mo.  207,  9  S.  W.  589;  Rldenhour  v.  Railway  Co.,  102  Mo. 
270, 13  S.  W.  889,  and  14  S.  W.  760;  Pennsylvania  &  O.  Canal  Co.  v.  Graham, 
63  Pa.  St.  290;  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Frantz,  127  Pa.  St.  297,  18  Atl. 
22;  Goodno  v.  Oshkosh,  28  Wis.  300. 

111  Hamlin  v.  Railway  Co.,  1  Hurl.  &  N.  408;  Hunt  v.  D'Orval,  Dud.  (S.  C.) 
180;  ConneU  v.  Telegraph  Co.,  116  Mo.  34,  22  S.  W.  345;  Russell  v.  Telegraph 
Co.,  3  Dak.  315,  19  N.  W.  408;  WHcox  v.  RaUroad  Co.,  3  C.  C.  A.  73,  52  Fed. 
264;  Yoakum  v.  Dunn,  1  Tex.  Civ.  App.  524.  21  S.  W.  411. 

112  Chicago  &  A.  R.  Co.  v.  Flagg,  43  111.  364;  Southern  Kan.  Ry.  Co,  v.  Rice, 
38  Kan.  398,  16  Pac.  817;  Emery  v.  City  of  LoweU,  109  Mass.  197;  Ross  v. 
Leggett,  61  Mich.  445,  28  N.  W.  695;  Luse  v.  Jones,  39  N.  J.  Law,  707;  Ives  v. 
Humphreys,  1  E.  D.  Smith,  196;  Scott  Tp.  v.  Montgomery,  95  Pa.  St.  444.  But 
see  Walsh  v.  Railway  Co.,  42  Wis.  23. 

ii»  Westcott  V.  Mlddleton,  43  N.  J.  Eq.  478,  486,  11  Ati.  490;  Id.,  44  N.  J. 
Eq.  297, 18  Atl.  80.  And  see  Baltimore  &  O.  R.  Co.  v.  Carr,  71  Md.  135, 17  AtL 
1052. 
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recognition.^^*  The  broadest  argument  against  the  award  of  suc^ 
damages  is — First,  that  the  mental  suffering  cannot,  as  a  matter  of 
fact,  be  sufficiently  traced  as  a  natural  and  probable  consequence, 
in  the  ordinary  course  of  things,  of  the  wrongful  conduct  complained 
of;  and,  second,  that  if  the  connection  as  cause  and  effect  can  be 
traced,  the  difficulty  of  determining  whether  the  injuries  were  caused 
by  the  negligent  act  would  be  greatly  increased,  and  a  wide  field 
would  be  opened  for  imaginative  claims,  and  purely  speculative  liti- 
gation encouraged.^  *^  Sometimes,  however,  the  case  is  said  to  rest 
on  the  limitation  as  to  natural  and  probable  consequences  of  defend- 
ant's conduct,^^®  and  sometimes  "on  the  difficulty  of  the  character  of 
the  damages."  ^^^ 

While  the  general  analogy  from  other  actions  in  tort,  and  other 
potent  considerations,  justify  such  actions,^"  the  general  trend  of 
decision  denies,  in  the  absence  of  statute,  the  right  to  recover  for 
mental  suffering,  unaccompanied  by  other  injury  resulting  frooA 
failure  to  deliver  a  telegraph  message.*"  Where,  however,  one  has 
established  his  cause  of  action  for  harm  to  his  person,  property,  or 
reputation,  he  may  then-  recover  for  injured  feelings  and  mental 
suffering.*-®    Thus,  where  there  has  been  an  injury  to  the  body, 

114  "Mental  pain  and  anxiety  the  law  cannot  value,  and  does  not  pretend  !• 
redress,  whore  the  unlawful  act  complained  of  causes  that  alone."  Lynch  v. 
Knight,  9  H.  L.  577-598.  Wyman  v.  Leavitt,  71  Me.  227,  per  Virgin,  J.;  Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Levy.  59  Tex.  543;  Indianapolis  &  St.  L.  Ry.  Co.  v.  Stables, 
62  111.  313;  Canning  v.  Williamstown,  1  Cush.  451.  See  note  by  Mr.  Campbell 
Black,  on  **Mental  Suffering,"  in  11  C.  C.  A.  556;  Duggan  v.  Baltimore  &  O.  R. 
R.,  159  Pa.  St.  248,  28  Atl.  182,  18C. 

lis  Victorian  Railways  Com*rs  v.  Coultas,  13  App.  Cas.  222;  The  Corsair,  145 
U.  S.  335-338,  12  Sup.  Ct.  949. 

ii«  PhiUips  V.  Dickcrson,  85  111.  11. 

117  Canty,  J.,  in  Francis  v.  W.  U.  Tel.  Co..  58  Minn.  252,  59  N.  W.  1082.  And 
see  Rowell  v.  W.  U.  Tel.  Co.,  75  Tex.  26,  12  S.  W.  534  ('intolerable  litigation'*); 
Bovee  v.  Town  of  DanvUle,  53  Vt.  190.    Cf.  Oliver  v.  La  Valle,  36  Wis.  592. 

lis  Francis  v.  W.  U.  Tel.  Co.,  58  Minn.  252,  59  N.  W.  1078;  W.  U.  Tel.  Co.  v. 
Linn,  87  Tex.  7,  26  S.  W.  490. 

iiJ»  Summertield  v.  W.  U.  Tel.  Co.,  87  Wis.  1,  57  N.  W.  973;  Francis  v.  W.  U. 
.  TeL  Co.,  58  Minn.  252,  59  N.  W.  1078;  Chapman  v.  Telegraph  Co.,  88  Ga.  7«S, 
15  S.  E.  901;  Tyler  v.  W.  U.  Tel.  Co.,  54  Fed.  634;  Kester  v.  W.  U.  Tel.  Co.. 
55  Fed.  603. 

120  Morgan  v.  Curley,  142  Mass.  107,  7  N.  E.  726  (assault  and  battery);  Wjr- 
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damages  for  incidental  and  future  mental  suffering  may  be  recoY- 
•ered.***  But  it  has  been  held  mental  suffering  induced  by  the  plain- 
tiff's crippled  or  repulsive  appearance  is  not  a  basis  for  damages.^** 

While  damages  cannot  be  recovered  for  mere  peril,^^'  or  fright,^** 
as  a  distinct  element  of  damage,  still  peril  and  fright,  as  a  part  of 
mental  agony,^"''  may  be  considered  by  the  jury, — as  fear  of  hydro- 
phobia from  the  bite  of  a  dog.**' 

Injury  to  the  good  name  and  character  of  a  family,  and  the  shame, 
mortification,  and  mental  suffering  of  a  parent  because  of  the  seduc- 
tion of  a  child,  are  proper  elements  of  damage.*^^  Indeed,  courts 
have  gone  so  far  as  to  recognize  the  right  to  recover  for  injured  sensi- 
bilities in  cases  of  unlawful  interference  with  dead  bodies.**' 

man  v.  Leavitt,  71  Mc.  227  (assault  and  battor>);  Goddard  v.  Railway  Co.,  57 
Me.  202;  Beach  v.  Hancock,  27  N.  H:  223;  Phillips  v.  Hoyle,  4  Gray,  568  (ma- 
licious prosecution);  Hatch  v.  Fuller,  131  Mass.  .574.  And  sec  Pennsylvania 
<k).  V.  Graham.  63  Pa.  St.  200;  Smith  v.  Railroad  Co.,  23  (Jhlo  St.  lO;  McMahon 
T.  Railroad  Co.,  39  Md.  438.  The  federal  courts  have  not  recognized  mental 
anguish  pure  and  simple  as  making  out  a  cause  of  action.  W.  U.  Tel.  Ck).  v. 
Wood,  6  C.  C.  A.  432,  57  Fed.  471;  Kester  v.  W.  U.  Tel.  O.,  55  Fed.  603;  Gahan 
V.  W.  U.  Tel.  Co.,  50  Fed.  433;  Crawson  v.  W.  U.  Tel.  Co.,  47  Fed,  544. 

131  Kennon  v.  Gilmer,  131  U.  S.  22,  9  Sup.  Ct.  696;  W.  U.  Tel.  Co.  v.  HaU, 
124  U.  S.  444,  S  Sup.  Ct.  577;  Kennedy  v.  Sugar  Refinery,  125  Mass.  90;  Nourse 
T.  Packard,  138  Mass.  307;  Curtis  v.  Railroad  Co.,  18  N.  Y.  5^34;  Stewart  v. 
Ripon,  38  Wis.  584;  Fry  v.  Railroad  Co.,  45  Iowa.  416;  Reinke  v.  Bentley 
^Wis.)  63  N.  W.  1055;  Allen  v.  Railway  Co.  (Tex.  Civ.  App.)  27  S.  W.  943 
<mental  anguish  from  fright);  Stutz  v.  Chicago  &  N.  W.  R.  (>).,  73  Wis.  147, 
40  N.  W.  653;  Phillips  v.  Dlckerson,  85  in.  11;  Coffin  v.  Varila  (Tex.  Civ.  App.) 
27  S.  W.  956  (physical  and  mental  suffering  from  false  imprisonment). 

laiBovee  v.  Danville,  53  Vt.  18:*;  Chicago.  B.  &  Q.  R.  Co.  v.  Hines,  45  111. 
App.  299.  Contra,  Schmitz  v.  St.  I^uis.  I.  M.  &  S.  Ry,  Co..  119  Mo.  256,  24  S. 
W.  472;  St.  Louis  S.  W.  Ry.  Co.  v.  Dobbins,  60  Ark.  481,  30  S.  W.  887. 

13S  American  Waterworks  Co.  v.  Dougherty,  37  Neb.  373,  55  N.  W.  1051. 
Actual  damages  cannot  be  recovered  for  mental  anguish  caused  by  fright,  un- 
jiccompanied  by  physical  injury.  Chicago,  R.  I.  &  T.  Ry.  Co.  v.  Hitt  (Tex.  Civ. 
App.)  81  8.  W.  1084. 

i«<  Sontbem  Pac.  Co.  t.  Ammons  (Tex.  Civ.  App.)  26  S.  W.  135. 

125  8an  Antonio  &  A.  P.  Ry.  Co.  v.  Corley  (Tex.  Sup.)  29  S.  W.  231. 

i2«  Warner  v.  Chamberlain,  7  Houst  (Del.)  18,  30  Atl.  638. 

isTGarretBon  v.  Becker,  52  111.  App.  256;  Phelin  v.  Kenderdlne,  20  Pa.  St.  354. 

!>•  Meagher  v.  DriscoH,  99  Mass.  281;  Smith  t.  Railroad  Co.,  23  Ohio  St.  10; 
•Chicago  &  A.  R.  Co.  v.  Flagg,  43  111.  364;  Baltimore  &  O.  R.  Co.  v.  Kean,  65 
Md.  394,  5  Atl.  325. 
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A  person's  recovery  for  mental  anguish  is  confined  to  his  feelings 
as  to  himself,  and  does  not  extend  to  his  anxiety  for  third  persons.^ '^ 


117.  EXEMPIiABY  DAMAQES— Exemplary  damages  are 
damages  awarded  in  addition  to  compensation,  in 
cases  of  aggravated  torts,  as  a  punishment  of  the 
offender. 

Exemplary  damages  are  punitive  or  vindictive  damages  inflicted 
in  view  of  the  grossness  of  the  wrong  done,  rather  than  as  a  meas- 
ure of  compensation.  They  are  **smart  money"  added  to  proper 
compensation.^'^  They  are  allowed  whenever  a  case  of  tort  shows 
wanton  invasion  of  another's  right,  or  any  circumstance  of  oppres- 
sion, outrage,  or  insult.^ "^  If  a  pauper's  hair  is  cut  off,  to  "take 
down  pride,"  not  for  the  sake  of  cleanliness,  malice  is  a  considera- 
tion in  determining  the  amount  of  damage.*'*  In  Tullidge  v. 
Wade,**'  the  defendant  secured  the  confidence  of  the  plaintiff's 
family,  and  seduced  his  daughter  under  her  father's  roof.  It  was 
held  that  damages  "for  example's  sake"  could  be  recovered.  Such 
damages  are  allowed  in  cases  of  extreme  negligence,  but  only  for 
negligence  of  a  gross  and  flagrant  character,  evincing  reckless  disre- 

n»  Keyes  v.  RaUway  Co.,  36  Minn.  290,  30  N.  W.  888. 

180  Day  V.  Wood  worth,  13  How.  363. 

131  Amer  v.  Lonsstrcth,  10  Pa.  St.  145;  Abbott.  J.,  in  Sears  v.  I^ons,  2 
Starkle,  317;  Huxley  v.  Berg,  1  Starkle,  08;  Seen)an  v.  Feeney,  19  Minn.  79 
(GU.  54);  Cameron  v.  Bryan,  89  Iowa,  214,  56  N.  W.  434  (vicious  dog);  Paddock 
V.  Somes,  51  Mo.  App.  320  (continued  discharge  of  sewage);  Hanewacker  v. 
Ferman,  47  111.  App.  17  (sale  of  liquor  to  habitual  drunkard);  Steel  v.  Metcalf. 
4  Tex.  Civ.  App.  313,  23  S.  W.  474  (wrongful  levy).  And  see  State  v.  Jungling, 
116  Mo.  162,  22  S.  W.  688  (Id.);  Cronfeldt  v.  Arrol,  50  Minn.  327,  52  N.  W.  857 
(Id.);  Com.  v.  Magnolia,  V.  U  &  I.  Co..  163  Pa.  St.  99,  29  Atl.  793  (wrongful  at- 
tachment); Callahan  v.  Ingram,  122  Mo.  355,  26  S.  W.  1020  (libel  and  slander); 
Barry  v.  Edmunds,  116  U.  S.  550,  6  Sup.  Ct.  501  (malicious  trespass);  Lueck  v. 
Heisler,  87  Wis.  644,  58  N.  W.  1101  (malicious  prosecution).  Trespass  quare 
clausum  fregit:    Illinois  &  St  L.  R.  &  Coal  Co.  y.  Ogle,  92  Ul.  353. 

1S2  Forde  v.  Skinner,  4  Car.  &  P.  239.  In  estimating  the  amount  of  pimitory 
damages,  defendant's  wealth  may  be  considered  by  the  Jury.  Spear  v.  Sweeney, 
88  Wis.  545.  60  N.  W.  1060. 

laaS  WUs.  1& 
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gard  of  human  life  and  safety.^'**    They  are  awarded  alike  upon 
conduct  punishable  as  a  crime  and  conduct  not  so  punishable. 

The  allowance  of  anything  more  than  an  adequate  pecuniary  in- 
demnity for  a  wrong  suffered  is  a  great  departure  from  the  principle 
on  which  damages  in  civil  suits  are  awarded;^'"  and  in  some  juris- 
dictions it  is  repudiated,  but  in  others  it  is  firmly  established.  It 
is  to  be  sustained  mainly  upon  the  ground  of  authority  and  conven- 
ience.^"* 

Who  Liable. 

A  master  may  be  held  liable  for  exemplary  damages  for  the  torts 
of  his  servant  committed  within  the  course  of  his  employment,  al- 
though such  conduct  be  not  previously  authorized  or  subsequently 
ratified,  provided  the  servant  violate  a  duty  which  the  master  owed 
to  the  plaintiff,  in  such  a  way  as  to  justify  the  award  of  such  damages 
against  the  servant.^*^  Some  difficulty  has  been  experienced  in  ex- 
tending this  liability  to  the  principal,  as  distinguished  from  a  master^ 
for  the  unauthorized  and  unratified  tort  of  the  agent,^"*  as  distin- 
guished from  a  servant;  but  unnecessarily,  except  as  the  particular 
circumstances  under  consideration  may  have  justified.^'®  Punitive 
damages  are  now  frequently  awarded  against  private  corpora- 
tions.**"   It  is  commonly,***  but  not  universally,***  held  that  a  rail- 

IS*  Central  Pass.  Ry.  Co.  v.  Chatterson  (Jiy)  29  S.  W.  18;  Louisvme  &  N.  R. 
Co.  V.  Greer  (Ky.)  29  S.  W.  337. 

135  Milwaukee  &  St.  P.  R.  Co.  v.  Arms,  91  U.  S.  489. 

130  See  Hale,  Dam.  c.  7,  for  arguments  pro  and  con. 

187  Fogg  V.  Boston  &  L.  R.  Corp.,  148  Mass.  513-518,  20  N.  E.  109;  Hawes  v. 
Knowles,  114  Mass.  518:  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Reed,  80  Tex.  362,  15  S. 
W.  1105  (ratification);  Parsons  v.  Winchell,  5  Cush.  592;  Singer  Manuf' g  Co.  v. 
Holdfodt,  86  lU.  455;  Bass  v.  Chicago  &  N.  W.  Ry.  Co.,  36  Wis.  450;  Sullivan 
T.  Philadelphia  &  Reading  R.  Co.,  30  Pa.  St.  234. 

18  •  Hagan  v.  Providence  &  W.  R.  Co.,  3  R.  I.  88;  Lake  Shore  &  M.  S.  Ry. 
Co.  V.  Prentice,  147  U.  S.  101,  13  Sup.  Ct.  261 ;  Staples  v.  Schmid  (R.  I.)  26  Atl. 
193;  Eviston  v.  Cramer,  57  Wis.  570,  15  N.  W.  760. 

!••  Rucker  v.  Smoke,  37  S.  C.  377,  16  S.  E.  40. 
.    140  Goddard  v.  Grand  Trunk  Ry.  Co.,  57  Me.  202-223;  Haines  v.  Schultz,  50 

1*1  Lucaa  v.  Michigan  Cent.  R.  Co.,  98  Mich.  1,  56  N.  W.  1039;  Richmond  & 
D.  R.  Co.  V.  Greenwood,  99  Ala.  501,  14  South.  495;  Chicago,  B.  &  Q.  Ry.  Co. 
T.  Biyan,  90  111.  126. 

14a  Pittsburgh,  C,  C.  &  St  L.  Ry.  Co.  v.  Russ,  6  C.  C.  A.  597,  57  Fed.  822; 
Illinois  Cent.  R.  Co.  v.  Hammer,  72  111.  347. 
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road  company  is  liable  for  exemplary  damages  on  account  of  the 
malice,  wantonness,  or  oppression  of  its  conductor  in  ejecting  a 
passenger  from  a  train,  or  for  an  assault  by  him  on  a  passenger. 

Willful  injury  can  scarcely,  by  any  possibility,  be  proved  as  to 
municipal  corporations.^*^  Such  damages  have,  however,  been  al- 
lowed, in  cases  which  must  be  regarded  as  exceptional.***  And,  ia 
general,  an  awTird  of  punitive  damages  against  a  city  will  not  be  sus- 
tained.*** 

Matters  of  Practice. 

Whether  the  evidence  is  sufficient  to  justify  an  allowance  of  ex- 
emplary damages  is  a  question  for  the  court.***  Whether  such  dam- 
ages shall  be  awarded,  and  their  amount,  are  questions  for  the 
jury.**^  An  action  cannot  be  maintained  solely  for  exemplary  dam- 
ages.***   Matters  of  aggravation  need  not  be  pleaded.*** 

N.  J.  Law,  481,  14  Atl.  488;  Detroit  Daily  Post  CJo.  v.  McArthur,  16  Mich.  447; 
Press  Pub.  Co.  v.  McDonald,  11  C.  C.  A.  155,  63  Fed.  238;  Post  Pub.  Co.  v.  Hal- 
lam,  8  C.  C.  A.  201,  59  Fed.  530;  Denver  &  R.  G.  Ry.  v.  Harris,  122  U.  S.  5»7, 
7  Sup.  Ct.  1286. 

143  Chicago  V.  KeUy,  69  lU.  475.  And  see  Chicago  r.  Langlass,  52  lU.  256; 
Chicago  V.  Jones,  66  111.  349;  Decatur  v.  Fisher,  53  lU.  407. 

1**  Whipple  V.  Walpole,  10  N.  H.  130;  WaUace  v.  New  York,  18  How.  Prac. 
169;  Myers  v.  San  Francisco,  42  Cal.  215. 

i4i  Chicago  y.  Langlass,  52  111.  256,  66  lU.  361;  Chicago  v.  Kelly,  69  III. 
475;  Chicago  y.  Martin,  49  111.  241. 

i*«  Philadelphia  Traction  Co.  v.  Orbann,  119  Pa.  St.  37,  12  Atl.  816;  Pitta- 
burgh  S.  Ry.  Co.  v.  Taylor,  104  Pa.  St.  306;  Chicago,  St.  L.  &  N.  O.  R.  Co.  y. 
Scurr,  59  Miss.  456;  Selden  y.  Cashman,  20  Cal.  56. 

147  Nagle  y.  MuUison,  34  Pa.  St.  48;  Graham  v.  RaHroad  Co.,  66  Mo.  536; 
Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Scurr,  59  Miss.  456;  Johnson  v.  Smith,  64  Me. 
553;  Smith  v.  Thompson,  55  Md.  5;  Pratt  y.  Pond,  42  Conn.  318;  Dye  v.  Dea- 


i*«  Meidel  y.  Anthis,  71  IH.  241;  Schippel  y.  Norton,  38  Kan.  567,  16  Pac. 
804;  Stacy  v.  PubUshiug  Co.,  68  Me.  279;  Ganssly  y.  Perkins,  30  Mich.  492; 
Robinson  y.  Goings,  63  Miss.  500;  Jones  v.  Matthews,  75  Tex.  1,  12  S.  W.  823. 
A  right  to  recover  nominal  damages  is  sufficient  to  sustain  a  verdict  for  ex- 
emplary damages.    Wilson  v.  Vaughn,  23  Fed.  229;  Hefley  y.  Baker,  19  Kan.  9. 

i*»  Hale,  Dam.  p.  225;  Gustafson  v.  Wind,  02  Iowa,  281,  17  N.  W.  623;  Ab- 
drews  v.  Stone.  10  Minn.  72  (Gil.  52);  Wilkinson  y.  Drew,  75  Me.  360;  South- 
em  Bzp.  Co.  y.  Brown,  67  Miss.  260,  7  South.  318,  and  8  South.  425;  Savannak, 
F.  &  W.  Ry.  Co.  v.  Holland,  82  Ga.  257,  10  S.  B.  200;  Alabama  G,  S.  R.  Co.  y. 
Arnold,  84  Ala.  159,  4  South.  359.  Contra,  International  &  G.  N.  R.  Co.  y. 
Smith,  62  Tex.  252;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Le  Gierse,  51  Tex.  189. 
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118.  AGGRAVATION  AND  MITIGATION  OF  DAMAGES 
— ^Where  damages  are  not  capable  of  exact  pecun- 
iary measurement,  but  must  be  left  to  the  discre- 
tion of  a  jury,  evidence  of  the  circumstances  of  the 
"wrong  addressed  to  the  jury  for  the  purpose  of  in- 
fluencing its  estimate  is  said  to  be  in  aggravation 
or  mitigation  of  damages. 

The  terms  "aggravation"  and  "mitigation"  of  damages  are  prop- 
erly used  only  where  the  damages  are  incapable  of  exact  pecuniary 
measurement.  Indemnity  is  the  aim  of  the  law.  Where  the  exact 
loss  is  definitely  known,  the  damages  cannot  be  mitigated  to  lesa 

ham,  7A  Ga.  224.  It  is  error  to  instruct  the  jury  to  give  exemplary  damages. 
Wabaish,  St.  L.  &  P.  Ry.  Co.  v.  Rector,  104  111.  296;  Hawk  v.  Ridgway,  33  111. 
473:  New  Orleans,  St.  L.  &  C.  R.  Co.  v.  Burke,  53  Miss.  200;  Southern  R.  Co. 
V.  Kendrick,  40  Miss.  374;  Louisville  &  N.  R.  Co.  v.  Brooks*  Adm*x,  83  Ky.  129; 
Boardman  v.  Goldsmith,  48  Vt.  403;  Snow  v.  Carpenter,  49  Vt.  426.  Contra, 
Mayer  v.  Duke,  72  Tex.  445,  10  S.  W.  565.  An  Instruction  that  "this  is  one  of 
the  cases  where  they  may  give  exemplary  damages*'  was  held  erroneous,  where 
the  facts  were  in  dispute.  Pickett  v.  Crook,  20  Wis.  358.  Under  Code  Iowa, 
i  1557.  providing  that  the  person  injured  in  her  means  of  support  by  the  intoxi- 
cation of  another  shall  have  a  right  of  action,  against  the  person  selling  the 
liquor,  "for  all  damages  actually  sustained,  as  well  as  exemplary  damages,'*^ 
it  was  held  proper  to  instruct  the  Jurj"  that,  if  plaintiff  was  entitled  to  actual 
damages,  it  was  their  duty  to  add  thereto  an  amount  as  exemplary  damages. 
ThiU  V.  Pohlman,  76  Iowa,  638,  41  N.  W.  385.  See,  also.  Fox  v.  Wunderlich,  64 
Iowa,  187,  20  N.  W.  7.  So  an  instruction  that,  if  an  assault  was  accompanied 
by  certain  aggravating  circumstances,  the  Jury  ought  to  give  exemplary  dam- 
ages, was  held  not  erroneous.  Hooker  v.  Newton,  24  Wis.  292.  An  instruction 
that  the  Jury  cannot  give  vindictive  damages  "unless  they  beUeve,  from  the 
evidence,  that  the  defendants  maliciously  entered  upon  plaintiff* s  land  in  a 
rude,  aggravating,  or  insulting  manner,"  is  erroneous,  because  it  improperly 
restricts  the  standard  of  liability.  Devaughn  v.  Heath,  37  Ala.  595.  It  is  error 
to  submit  the  question  in  the  absence  of  evidence.  See  cases  cited  supra, 
note  146. 
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than  full  and  complete  compensation;  nor  can  they  be  aggravated 
to  more  than  that  amount,  unless  the  circumstances  justify  the  im- 
position of  exemplary  damages.  In  other  words,  evidence  in  ag- 
gravation or  mitigation  of  damages  is  admissible  only  when  the  jury 
is  called  upon  to  assess  exemplary  damages,  or  to  estimate  damages 
for  nonpecuniary  injuries,  such  as  physical  and  mental  suffering. 
For  example,  provocation  is  admissible,  in  an  action  for  assault,^ "^^ 
to  mitigate  exemplary  damages  or  damages  for  mental  suffering. 
Ordinarily,  evidence  in  aggravation  or  mitigation  of  damages  is  in- 
admissible in  actions  of  contract  These  terms  are  sometimes  loose- 
ly used  to  mean  evidence  of  anything  that  tends  to  increase  or  de- 
crease the  damages,  but  the  proper  sense  is  that  indicated  above.^"^ 

119.  EXCESSIVE  AND  IN  ADEQUATE  DAMAGES  — 
Where  a  verdict  for  damages  is  grossly  excessive  or 
inadequate,  the  court  will  set  it  aside. 

In  cases  where  the  damages  can  be  readily  calculated  by  a  pe- 
cuniary  standard,  as  where  merely  the  value  of  property  is  involved, 
a  verdict  materially  greater  or  less  than  the  amount  so  ascertained 
will  be  set  aside.  Thus,  where  a  verdict  for  killing  a  cow  exceeded 
the  market  value  of  the  animal  as  testified  to  by  any  of  the  wit- 
nesses, it  was  set  aside  as  excessive.^**    But  even  in  the  case  of 

iBo  Smith  y.  Holcomb,  99  Mass.  552.  See,  also,  Currier  v.  Swan,  63  Me.  323. 
Provocation  cannot  mitigate  sctnal  damages  for  assault  and  battery.  Gold- 
smith's Adin'r  v.  Joy,  61  Vt  488,  17  Atl.  1010.  It  is  proper  to  charge  that  the 
value  and  influence  of  an  example  set  by  awarding  exemplary  damages  for 
assault  and  battery  depend  upon  the  social  standing  of  the  parties,  and  that 
the  jury  may  consider  that  circumstance  in  determining  the  amount.     Id. 

isi  See,  generally,  as  to  aggravation  and  mitigation  of  damages,  Grabfe  v. 
Margrave,  3  Scam.  372  (seduction,  evidence  of  defendant's  pecuniary  ability); 
Storey  v.  Early,  86  lU.  461  (libel,  defendant's  pecuniary  abUity);  Sayre  v. 
Sayre,  25  N.  J.  Law,  235  (slander,  evidence  of  plaintiff's  general  bad  character); 
Duval  V.  Davey,  32  Ohio  St.  604  (slander  for  charging  woman  with  unchastity, 
evidence  of  reputation  for  chastity);  Mahoney  v.  Belford,  132  Mass.  393  (slan- 
der, evidence  of  reputation) ;  Palmer  v.  Crook,  7  Gray,  418  (crim.  con.,  previous 
state  of  wife's  feeling  towards  husband).  Whether  matter  is  in  aggravation  or 
mitigation  is  for  the  jury.  Osmun  v.  Winters,  25  Or.  260,  35  Pac.  250;  Brougb- 
ton  V.  McGrew,  39  Fed.  672. 

IBS  jacksonvUle,  T.  &  K.  W.  Ry.  Co.  v.  Garrison,  30  Fla.  431,  11  South.  982. 
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nonpecnniary  injuries,  where  from  the  nature  of  things  there  is  no 
fixed  standard  of  compensation,  a  court  will  set  aside  a  verdict 
which  is  so  excessive  that  it  cannot  be  accounted  for  on  any  other 
ground  than  that  the  jury  was  misled  by  passion,  prejudice,  or  ig- 
norance, or  when  the  verdict  bears  other  internal  evidence  of  in- 
temperance in  the  minds  of  the  jury."^ 

It  is  said  that  no  verdict  for  criminal  conversation  has  ever  been 
set  aside  as  excessive."* 

The  common  practice  in  cases  of  excessive  verdicts  is  for  the  court 
to  enter  an  order  granting  a  new  trial,  unless  the  plaintiff  consents 
to  a  reduction  to  such  sum  as  the  court  shall  not  deem  excessive. 
But  courts  interfere  reluctantly  with  a  verdict  on  the  mere  ground 
of  excessive  damages,  and  never  except  in  a  clear  case.  Each  case 
must  depend  on  its  own  circumstances.  Thus,  in  one  case  over 
f 4,000  was  not  considered  excessive  for  an  unmannerly  ejection  from 
a  car."'  In  another  simple  case,  however,  an  order  was  entered  set- 
ting aside  a  verdict  of  f  800,  unless  J400  was  remitted  by  plaintiff.^** 
Twenty-five  thousand  dollars  has  been  held  not  excessive  for  In- 
juries to  a  child,"^  nor  to  a  man  rendered  a  hopeless  cripple  for 

1"  Pratt  V.  Press  Ck).,  30  Mton.  41,  14  N.  W.  62;  Id..  32  Minn.  217,  18  N.  \V. 
836,  and  20  N.  W.  87  (libel);  Manget  v.  O'NeUl,  51  Mo.  App.  35  (Id.);  Wood- 
ward V.  Glldden,  33  Minn.  108,  22  N.  W.  127  (false  imprisonment);  Brosde  v. 
Sanderson,  86  Wis.  368,  57  N.  W.  49  (Id.);  New  Orleans  &  0.  R.  Co.  v.  Schnei- 
der, 8  C.  C.  A.  571,  60  Fed.  210  (personal  injury);  Cameron  v.  Bryan,  89  Iowa, 
214,  56  N.  W.  434  (Id.);  McCoy  v.  Milwaukee  St.  Ry.  Co.,  88  Wis.  56,  59  N.  W. 
453  (Id.);  Kelley  v.  KeUey,  8  Ind.  App.  606,  34  N.  E.  1009  (assault).  In  Huckle 
V.  Money,  2  Wils.  207,  Lord  Camden  said:  '*It  is  veiy  dangerous  for  the  judge 
to  intermeddle  in  damages  for  torts.  It  must  be  a  glaring  case,  indeed,  of  out- 
rageous damages  in  a  tort,  and  which  all  mankind,  at  first  blush,  must  think  so, 
to  Induce  a  court  to  grant  a  new  trial  for  excessive  damages." 

1S4  5  Am.  &  Eng.  Enc.  Law,  61,  citing,  as  to  this  wrong  and  seduction,  Riddle 
V.  McGlnnis,  22  W.  Va.  253;  Crose  v.  Rutledge,  81  111.  266;  Smith  v.  Master, 
15  Wend.  270;  Norton  v.  Warner,  9  Conn.  172;  Rea  v.  Tucker,  51  111.  110;  Con- 
way V.  Nicol,  34  Iowa,  533;  Harrison  v.  Price,  22  Ind.  165. 

"5  Missouri  Pac.  R.  Co.  v.  Peay,  7  Tex.  Civ.  App.  400,  26  S.  W.  768;  Nicholda 
T.  Crystal  Plate-Glass  Co.  (Mo.  Sup.)  27  S.  W.  516;  East  Tennessee,  V.  &  O. 
Ry.  O).  V.  Fleetwood,  90  Ga.  23,  15  S.  E.  778. 

i6«  Hardenbergh  v.  St.  Paul,  M.  &  M.  R.  Co.,  41  Minn.  200,  42  N.  W.  933. 

iBt  Dunn  V.  Burlington,  C.  R.  &  N.  R.  Co.,  35  Minn.  73,  27  N.  W.  448. 
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life."*  On  the  other  hand,  a  verdict  of  f 60,000,  recovered  against 
the  sergeant  at  arms  of  the  house  of  representatives  of  the  United 
States  for  a  false  imprisonment  under  the  ordera  of  the  house,  and 
lasting  35  days,  has  been  held  excessive."" 

Inadequate  Damages. 

The  same  principle  which  renders  courts  unwilling  to  set  aside 
verdicts  as  being  excessive  causes  them  to  hesitate  to  annul  ver- 
dicts as  being  too  small.^*®  Therefore,  in  an  action  for  an  injury 
to  a  person's  ankle,  alleged  to  have  resulted  from  another's  negli- 
gence, where  the  evidence  as  to  the  extent  of  the  injury  was  con- 
flicting, a  judgment  for  |1,000  was  not  reversed  as  being  so  inade- 
quate as  to  indicate  that  it  was  the  result  of  passion  or  prejudice."^ 
So  a  verdict  of  six  cents  for  improper  detention  long  enough  to  have 
walked  across  the  street  was  not  set  aside  as  inadequate.***  But 
if  the  verdict  be  so  manifestly  insufficient  as  to  indicate  bias,  prej- 
udice, or  ignorance  on  the  part  of  the  jury,  it  will  be  set  aside  and 
a  new  trial  granted."'  Thus,  an  omnibus  ran  over  a  man  and 
broke  his  thigh.  He  paid  £50  to  a  doctor  to  set  his  leg.  The  jury 
gave  a  farthing  damages,  and  ho  got  a  new  trial.***  So,  where  a 
candidate  for  office  circulated  a  false  report  that  a  girl  of  unques- 
tioned virtue  had  been  delivered  of  a  bastard  child,  of  which  such 

168  HaU  V.  Chicago,  B.  &  N.  R.  Co.,  40  Mlun.  439,  49  N.  W.  239;  WUlard  v. 
Holmes,  Booth  &  Haydens,  2  Misc.  Rep.  303,  21  N.  Y.  Supp.  998. 

i»»  KUboum  V.  Thompson,  4  MacArthur,  401.  For  dishonor  of  a  check,  $450: 
Schaffner  v.  Ehrman,  139  lU.  109,  G70,  28  N.  E.  917. 

i«o  Townsend  v.-HiiRlies,  2  Mod.  150.  And  see  Hamilton  v.  The  WUliani 
Branfoot,  48  Fed.  914;  Id.,  3  C.  C.  A.  155,  52  Fed.  390.  Indeed,  it  was  said  In 
Pritchard  v.  Hewitt,  91  Mo.  547,  4  S.  W.  437,  that  "a  new  trial  wlU  not  be 
granted  solely  on  the  ground  of  the  smallness  of  the  damages  recovered." 

i«i  Barclay,  J.,  dissenting.  Boggess  y.  Metropolitan  St.  Ry.  Co.,  118  Mo.  328. 
23  S.  W.  159,  and  24  S.  W.  210. 

i«2  Henderson  v.  Melteynolds,  GO  Hun,  579,  14  N.  Y.  Supp.  351.  See,  also,. 
Kalembach  v.  Michigan  C^nt.  R.  Co..  87  Mich.  509,  49  N.  W.  1082.  A  verdict 
of  a  dollar  has  been  allowed  to  stand.  Allison  v.  Railway  Co.  (Tex.  Civ.  App.> 
29  S.  W.  425. 

!•»  Henderson  v.  St.  Paul  &  D.  Ry.  Co.,  52  Minn.  479.  55  N.  W.  53;  Chesa- 
peake, O.  &  S,  W.  R.  Co.  v.  Higgins,  85  Tenn.  621,  4  S.  W.  47;  Nicholson  v. 
New  York  &  N.  H.  R.  Co.,  22  Conn.  74;   McDonald  v.  Walter.  40  N.  Y.  551. 

i«4Armytage  v.  Haley,  4  Q.  B.  918. 
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candidate's  rival  for  office  was  tlie  father.  In  an  action  for  this 
slander,  the  jury  returned  a  verdict  for  |5.  It  was  held  that  the 
sum  allowed  was  so  obviously  inadequate  as  to  warrant  a  reversal.^*' 

120.  Legislation  has  generally  changed  the  common  law 
as  to  damages,  both  as  to 
(a)  The  extent  of  recovery;  and 
(bj  The  "wrong  for  -which  recovery  can  be  had. 

JSitterU  of  Recovery. 

Of  the  many  instances  in  which  the  common-law  rule  as  to  the 
extent  damages  are  recoverable  has  been  changed  by  statute,  what 
are  ordinarily  known  as  double  or  treble  damages  afford  a  good  il- 
lustration. Common-law  damages  were  always  single.^**  It  is  al- 
most universally  provided  by  statute  that,  as  to  certain  trespasses, 
—conspicuously,  where  ornamental  shrubs  and  trees  are  injured, — 
double  or  treble  damages  may  be  awarded.^ *^  Similar  provisions 
are  common  with  respect  to  killing  stock.*'* 

Dam.age8  for  Death  ly  Wrongful  Act. 

Where  damages  are  awarded  for  death  by  wrongful  act,  ordinarily 
both  the  cause  of  action  and  the  extent  of  recovery  are  created  and 
determined  by  statute.***  The  ordinary  statutory  extent  of  recov- 
ery is  the  reasonable  expectation  of  pecuniary  benefit  of  the  statu- 
tory beneficiaries.*'*  It  is  commonly  (but  not  invariably)  provided 
that  the  recovery  shall,  under  no  circumstance,  exceed  a  stated 
amount.*'* 

lAB  BlackweU  .v.  Landreth,  00  Va.  748,  19  8.  E.  791. 

!«•  1  BurrUl,  Prac.  237. 

i«7  Yocum  V.  Zahner,  162  Pa.  St  468,  29  Ati.  778;  Brown  v.  State,  100  Ala. 
92, 14  South.  761;  Humes  v.  Proctor,  73  Hun,  265,  26  N.  Y.  Supp.  315.  Berg  v. 
Baldwin,  31  Minn.  541,  18  N.  W.  821;  Potulnl  v.  Saunders,  37  Minn.  517,  36  N. 
W.  379. 

!••  Spealman  v.  Missouri  Pac.  R.  Co.,  71  Mo.  434;  Scott  v.  St.  Louis,  I.  M.  & 
8.  R.  Oo.,  75  Mo.  136;  Henderson  v.  Railroad  Co.,  81  Mo.  605. 

!••  Ante,  p.  186,  "Death  by  Wrongful  Act." 

170  Kelley  v.  Central  R.  Co.,  48  Fed.  663;  Boden  v.  Demwolf,  56  Fed.  846. 
See  Houghklrk  v.  President,  etc.,  92  N.  Y.  219. 

i»i  Hale,  Dam.  p.  297;  Tiffany,  Death  by  Wrongf.  Act,  p.  177, 

HALE,  TORTS— 16 
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OivU  Damage  Acts. 

In  manj  states  it  is  expressly  enacted  that  liquor  dealers  may  be 
held  liable  in  civil  damages  for  harm  caused  by  the  sale  of  intoxi- 
cants."* 

iTa  Black,  Intox.  Uq.  c.  13;  CooXejr,  Torts,  pp.  283-30^/.  Among  the  more  re- 
cent illustratiye  cases  on  this  subject  are  State  v.  Cox,  1  Kan.  App.  447,  40  Pac. 
816;  OomeUns  y.  Hultman,  44  Neb.  441,  62  N.  W.  891;  Franklin  y.  Frey  (Mich.) 
63  N.  W.  970;  Ford  v.  Oheever,  Id.  975;  Plucknett  v.  Uppey,  45  Neb.  342,  63 
N.  W.  845. 
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FALSE  IMPBI80ITMEITT— DEFINITION. 

121.  FaLse  imprisonmMit  is  the  unlawful  and  total  restraint 
of  the  liberty  of  the  person. 

LegaUty  of  Restravnt. 

The  restraint  must  be  illegal,  but  need  not  be  malicious.  Lawful 
authority  to  restrain  the  freedom  of  locomotion  of  another  person 
is  a  full  defense  to  an  action  for  false  imprisonment^  At  common 
law,  the  arrest  of  a  priyileged  person  was  not  the  basis  for  an  action 
of  false  imprisonment,  because  such  arrest  is  voidable  onlj,  and  not 
void.  It  could  not  constitute  a  trespass,  and  so  was  unavailable  and 
insufficient  as  a  foundation  for  the  action.^  The  arrest  of  the  peraon 
may  have  been  entirely  proper,  but  (subsequent  detention,  as  for  an 
unreasonable  time,  or  refusal  to  accept  any  or  reasonable  bail,  may 

1  Dlehl  V.  Friester,  37  Ohio  St.  473.    Post,  p.  247;  Bird  v.  Jones,  7  AdoL  &  E. 
<N.  S.)  742-752,  7  Q.  B.  742. 

2  Deyo  T.  Van  Valkenburffii,  5  UUl,  242;   Kreiser  v.  Scofield,  10  Misc.  Rep. 
350,  31  X.  Y.  Supp.  23;  Smitb  v.  Joues,  70  Me.  138. 


244  WRONGS   AFFECTING   FREEDOM    ANP  SAFETY   OF   PERSON.      (Ch.  6 

constitute  false  imprisonment.'  At  common  law,  trespass,  not  case, 
lay  for  false  imprisonment^  Accordingly,  liability  proceeded,  not  on 
the  theory  of  evil  motive  or  of  negligence,  but  of  acting  at  peril.* 
Therefore,  to  entitle  the  plaintiff  to  recover,  it  is  not  necessary  for 
him  to  allege  or  prove  either  malice  or  want  of  probable  cause.* 
Malice  is  material  only  so  far  as  the  question  of  damage  is  concern- 
ed.' It  is  immaterial  whether  the  detention  be  accomplished  with  tr 
without  legal  process.* 

SfuffidefMsy  of  Bestraint. 

The  restraint  must  be  total,  not  partial.  A  man  is  not  impris- 
oned who  has  an  escape  opened  to  him.  A  mere  partial  obstruction 
of  his  will  does  not  constitute  an  actionable  restraint  of  his  liberty. 
Thus,  where  one  entered  an  inclosure  by  which  another  had  appro- 
priated a  part  of  the  public  highway  for  seats  to  view  a  boat  race, 
and  was  prevented  from  going  onward,  but  was  allowed  to  remain  or 
go  back  as  he  chose,  it  was  held  that  there  was  no  total  restraint,  or 
forcible  detention  against  his  will,  constituting  false  imprisonment* 

Every  confinement  of  the  person  is  an  imprisonment,  whether  it 
be  in  a  common  prison  or  a  private  house,  or  in  the  stocks,  or  even 

s  Manning  v.  MitcheU,  73  Ga.  6G0;  Ocean  Steamship  Co.  v.  Williams,  69  Ga. 
251;  Gibbe  v.  Randlett,  58  N.  H.  407. 

*  1  Chit.  Pi.  (14th  Am.  Ed.)  p.  185;  Withers  v.  Henley,  Cro.  Jac.  379;  Maher 
V.  Ashmead,  30  Pa.  St  344.  In  Michigan,  trespass  on  the  case  lies  for  false 
imprisonment  (by  statute).    Moore  v.  Thompson,  92  Mich.  498,  52  N.  W.  1000. 

B  State  v.  Hunter.  100  N.  C.  790.  11  S.  B.  300;  Landrum  v.  Wells,  7  Tex.  Civ. 
App.  025,  26  S.  W.  1001. 

«  Gimninglia/n  v.  East  River  Electric  Light  Co.  (Super.  N.  Y.)  17  N.  Y.  Supp. 
372;  King  v.  Johnston,  81  Wis.  578,  51  N.  W.  1011;  Boeger  v.  Langenberg.  9T 
Mo.  390,  11  S.  W.  223;  Rosen  v.  Stein,  54  Hun.  179,  7  N.  Y.  Supp.  368.  See 
Krebs  V.  Thomas,  12  111.  App.  200;  Neall  v.  Hart.  115  Pa.  St.  347,  8  Ati.  628; 
Firestone  v.  Rice,  71  Mich.  377.  38  N.  W.  885. 

1  Johnson  v.  Boutou.  35  Neb.  808.  53  N.  W.  095;  Hewitt  v.  Newburger.  06 
Hun,  230,  20  N.  Y.  Supp.  013.  But  see  Frazier  v.  Turner,  76  Wis.  562,  45 
N.  W.  411. 

8  Lynch  v.  Metropolitan  El.  Ry.  Co..  90  N.  Y.  77. 

•  Bird  V.  Jones,  7  Q.  B.  742,  7  Adol.  &  E.  (N.  S.)  742.  752.  See,  also,  HUl  v. 
Taylor,  50  Mich.  549,  15  N.  W.  899;  Wright  v.  Wilson,  1  M.  Raym.  730; 
Mowry  v.  Chase,  100  Mass.  79;  Hart  v.  Flynn,  8  Dana  (Ky.)  190;  French 
V.  Bancroft,  1  Mete.  (Mass.)  502. 
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by  forcibly  detaining  one  in  the  public  street."  Detention  within 
railway  gates  until  fare  is  paid  may  constitute  such  restraint.^^ 
A  fortiori,  keeping  a  suspect  in  confinement  an  unreasonable  time, 
without  taking  him  to  a  magistrate,  is  actionable  restraint.^^ 

Actual  manual  touching  of  the  body  is  not  necessary  to  constitute 
false  imprisonment  ^It  is  absurd  to  contend  that  every  imprison- 
ment involves  a  batterj'."  ^^  So,  to  make  one,  through  fear,  pay  fare 
on  a  public  ferry,  by  threatening  not  to  allow  him  to  leave  otherwise, 
is  false  imprisonment,  although  the  detention  was  only  for  10  or  15 
minutes.** 

Even  so  slight  an  interference  with  freedom  of  locomotion  afi  be- 
ing shadowed  by  a  detective  is  sufficient  restraint  to  be  the  basis  of 
an  action  for  false  imprisonment.*'^ 

The  detention  must  be  against  the  will  of  the  plaintiff,  "for,"  said 
Earl,  J.,  in  Moses  v.  Dubois,**  "if  he  voluntarily  place  himself  in  a 
situation  where  another  may  lawfully  do  that  which  has  the  effect 
of  restraining  liberty,  especially  if  he  refuses  to  depart  when  he  may, 
he  cannot  complain  that  he  is  unlawfully  imprisoned  against  his 
wilL"  It  is,  therefore,  absolutely  essential  that  plaintiff  should  know 
of  the  imprisonment.  Hence,  a  schoolboy,  who  was  detained  from  his 
family  by  his  schoolmaster,  to  enforce  payment  of  tuition  fees,  could 
not  recover  in  trespass  for  assault  and  false  imprisonment  when  it 
was  not  shown  that  he  knew  of  the  restraint  upon  his  person.*^ 
There  must  be  some  sort  of  personal  coercion.  Merely  to  inform  a 
man  that  he  is  under  arrest  and  not  take  him  into  custody  does  not 
constitute  false  imprisonment.*^    If  an  officer  informs  a  man  that  he 

^•3  Bl.  Comm.  p.  127;  Year  Book,  Book  of  Assizes,  fol.  104,  p.  85;  Wood- 
ward V.  Wasbbum,  3  DeDio,  369. 

11  Lyncb  v.  Metropolitan  El.  Ry.  Co.,  90  N.  Y.  77. 

i«Coobran  v.  Tober,  14  Minn.  385  (Gil.  293);  Hopner  v.  McGowan,  116 
N.  Y.  405.  22  N.  B.  558. 

IS  Emmett  v.  Lyne  (1805)  1  Bos.  &  P.  (N  R.)  255;  Genner  v.  Sparkes,  1  SaUc. 
79;   Searls  v.  Viets,  2  Tbomp.  &  C.  224.  commenting  on  earlier  cases. 

14  Smith  V.  State,  7  Humph.  (Tenn.)  43.  Et  vide  McNay  v.  Stratton.  9  111. 
App.  215. 

IB  Fotberingbam  t.  Adams  Exp.  Co.,  36  Fed.  252. 

!•  Dud.  (S.  C.)  209;   Spoor  v.  Spooner,  12  Mete.  (Mass.)  281. 

IT  Herring  v.  Boyle,  1  Cromp.,  M.  &  R.  377. 

i»  Hill  V.  Taylor,  50  Mlcb.  549,  15  N.  W.  899;  Greathouse  v.  Summerfield, 
25  111.  App.  296;   Brusbaber  t.  Stegemann,  22  Mich.  267. 
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is  under  arrest,  and  thereupon  the  arrested  person  volunteers  to  go 
with  the  officer  and  meet  the  charge,  there  is  no  false  imprison- 
ment; ^*  but  it  would  be  otherwise  if  he  went  upon  compulsion'** 
Detention  against  desire,  prevention  from  going  where  one  may 
wish,  is  false  imprisonment.*^ 

8AME-WHO  LIABLE. 

122.  All  persons  who  accomplish,  procure,  aid,  or  assist 
in  an  unlawful  detention  are  liable  as  principals. 
Liability  may  also  attach  by  ratification,  or  by 
virtue  of  relationship  of  parties. 

Where  one  has  directly  and  unlawfully  restrained  another,  as  in 
case  of  an  officer  who  improperly  arrests,  he  is  the  immediate 
wrongdoer,  and  is,  of  course,  liable.  He  may  be  liable  alone,  or 
jointly  with  others.^^  It  has  been  said  that  false  imprisonment  is  an 
act  of  trespass,  a  direct  wrong  in  which  the  defendant  must  have 
personally  participated.*^  The  defendant,  however,  is  liable  if  he 
directed  the  arrest.**    But  merely  giving   testimony   as  a   com- 

10  Cf.  Genner  v.  Sparkes,  1  Salk.  79;  Homer  v.  Battyn,  Bull.  N.  P.  G2; 
Warner  v.  RIddiford,  4  C.  B.  (N.  S.)  180.  205;  Riissen  v.  Lucas.  1  Car.  &  P. 
153,— with  Williams  v.  Jones,  Hardw.  Cas.  Temp.  298;  Ijiwson  v.  Buzines. 
3  Har.  (Del.)  417;  Grainger  v.  Hill,  4  Bing.  (N.  C.)  212;  MarshaU  v.  HeUer. 
55  Wis.  392,  13  N.  W.  236;  Moore  v.  Thompson,  92  Mich.  498,  52  :\.  W.  1000; 
Gold  V.  Bissell,  1  Wend.  210;    Mowry  v.  Chase,  100  Mass.  79, 

20  Pike  V.  Hanson,  9  N.  H.  491. 

21  Wood  V.  Lane,  6  Car.  &  P.  774;  Chinn  v.  Morris,  2  Car.  &  P.  361; 
Pocock  V.  Moore,  Ryan  &  M.  321.  Wherefore,  when  plaintiff  was  hoaxed 
into  a  paid  ride  for  a  horse  thief,  he  could  not  complain,  because  he  went 
voluntarily.  State  v.  Lunsford,  81  N.  C.  528;  Hawk  v.  Ridgway,  33  III.  4T.<: 
Sorenson  v.  Dundas,  50  Wis.  335,  7  N.  W.  259;  Comer  v.  Knowle«,  17  Kan. 
436. 

2  2  Clyma  v.  Kennedy,  64  Conn.  310,  29  Atl.  539.  As  to  an  attorney  ad- 
vising, and  the  sheriff  executing,  a  void  warrant,  see  Tenney  v.  2Smith,  63 
Vt.  520,  22  Atl.  659;  sheriff  and  deputy,  Wolf  v.  Perryman,  82  Tex.  112,  17 
S.  W.  772;  sheriff  and  judge,  Zeller  v.  Martin,  84  Wis.  4,  54  N.  W.  330;  fatker 
and  son,  Carson  v.  Dessau  (Super.  N.  Y.)  13  N.  Y.  Supp.  232;  Id.,  142  N.  Y. 
445,  37  N.  E.  493. 

28  Brown  y.  Chadsey,  39  Barb.  253-261. 

24  Hopkins  V.  Crowe,  7  Car,  &  P.  373,  4  Adol.  &  E.  774.  Compare  Davis 
V.  Russell,  5  Bing.  354.    Et  vide  Hawkins  v.  Manston,  57  Minn.  32:^.  59  X.  W. 
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plainiDg  witness,  or  honestly  making  a  complaint,  does  not  attach 
liability.  Such  a  witness  may  be  liable  if  he  has  directed  the 
oiBcer  to  take  the  plaintiff  into  custody.*'  Liability  may  attach 
because  of  ratification  or  adoption  of  the  false  imprisonment.*^ 
It  may  arise  out  of  relationship  of  master  and  servant,  from  appli- 
cation of  respondeat  superior,  on  principles  already  considered.*^ 
It  is  subject  to  exemptions  previously  discussed.*® 


SAME--BEFENSES. 

123.  Defenses  peculiar  to  actions  for  false  imprisonment 

may  operate  by  way  of — 

(a)  Justification,  or 

(b)  Mitigation. 

124.  In  an  action  for  false  imprisonment  a  complete  justi- 

fication is  made  out  where  it  is  shown  that — 

(a)  The  arrest  was  under  a  sufBLcient  warrant,^  or 

(b)  The  arrest  was  lawful  without  a  warrant. 

.309;    Hewitt  v.  Newburger,  141  N.  Y.  538,  36  N.  B.  Sa^;    Id.,  CG  Hun,  230,  20 
N.  Y.  Supp.  913. 

a«  Lock  V.  Ashton,  12  Q.  B.  871;  West  v.  Smallwood,  3  Mees.  &  W.  418; 
Brown  v.  Chadsey,  39  Barb.  253;  Nowak  v.  Waller,  5C  Hun,  647,  10  N.  Y. 
Snpp.  199;  Booth  v.  Kurrus,  55  N.  J.  Law,  370,  20  Atl.  1013;  Murpby  v. 
Walters,  34  Mich.  180;  Coflin  v.  Varlla,  8  Tex.  Civ.  App.  417,  27  S.  W.  95G. 
Further,  hs  to  distinction  between  action,  interference,  and  mere  submission 
to  judgment  of  tribunal,  see  Green  t.  Elgie,  5  Q.  B.  99;  Austin  v.  Dowling, 
L.  B.  5  C.  P.  534. 

2«  Callahan  v.  Searles,  78  Hun,  238,  28  N.  Y.  Supp.  904.  Adopted,  Clark 
V.  Starin,  47  Hun,  345;  Wachsmuth  v.  Merchants'  Nat.  Bank,  96  Mich.  42G, 
56  N.  W.  9;   Travis  v.  Standard,  etc.,  Ins.  Co.,  80  Mich.  288,  49  N.  W.  140. 

«T  GiUingham  v.  Ohio  R.  R.  Co.,  35  W.  Va.  58S,  14  S.  E.  243;  Pinkerton 
V.  Gilbert,  22  111.  App.  568;  Pearce  v.  Needham,  37  111.  App.  90;  Travis  v. 
Standard  Life  Ace.  Ins.  Co.,  86  Mich.  288,  49  N.  W.  141;  Duggan  v.  Balti- 
more &  O.  Ry.,  159  Pa.  St.  2i8,  28  Atl.  182,  186. 

sa  Jndge  acting  without  jurisdiction,  Rudd  v.  Darling,  64  Yt.  456,  25  Atl. 
479.   Justice  and  irregular  process,  Austin  v.  Yrooman,  128  N.  Y.  229,  28  N. 
B.  477;  Booth  T.  Kurrus,  55  N.  J.  I^w,  370,  26  Atl.  1013;  Butler  v.  Potter, 
17  Johns.  145. 

.»•  Wilmarth  v.  Burt,  7  Mete.  (Mass )  257. 
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126.  An  arrest  under  a  warrant,  of  the  person  described 
therein,  for  the  offense  charged,  is  justified  when 
the  warrant  is  regular  on  its  Ihoe  and  is  issued  by 
a  court  of  competent  jurisdiction  under  regular 
proceedings  in  accordance  with  valid  legislation, 
even  though  the  warrant  is,  in  Ihct,  IrregiQar  and 
voidable,  but  not  when  it  is  void. 

126.  Both  by  common  law  and,  commonly,  by  statute,  an 
arrest  without  a  warrant  may  sometimes  be  justi- 
fied, dependent  on  the  person  making  the  arrest 
^^whether  an  officer  of  the  law  or  a  private  person), 
the  dignity  of  the  offense,  and  the  time  and  place 
of  its  commission.^ 

Juetification  by  Judicial  Warrami, 

A  sufficient  judicial  warrant  takes  away  from  an  imprisonment 
the  essential  element  of  illegality,  and  completely  justifies  an  ar- 
rest.'^   If  the  warrant  be  wrongfully  obtained,  although  upon 
sufficient  legal  proceedings,  the  civil  action  should  be  malicious 
prosecution,  and  not  false  imprisonment.^^ 

It  is  by  no  means  clear  when  a  warrant  is  not  sufficient  to  justify 
the  arrest.  If  it  be  void  on  its  face,  it  is,  of  course,  not  sufficient." 
If  the  arrest  is  made. under  process  which  is  voidable  only,  because 
of  irregularities  in  the  proceedings  under  which  the  writ  was  issued, 
it  would  seem  that  the  warrant  may  not  be  collaterally  attacked.** 

so  state  y.  Lewis,  50  Ohio  St  179,  33  N.  E.  405. 

31  Marks  v.  Townsend.  97  N.  Y.  590;  WUmarth  v.  Burt,  7  Mete.  (Mass.) 
257;  Jeffries  v.  McNamara,  40  Ind.  142-145;  Finley  v.  Gutter,  99  Mo.  559,  13 
S.  W.  87. 

32  Hobbs  v.  Ray,  18  R.  I.  84,  25  Atl.  694;  Murphy  v.  Martin,  58  Wis.  278, 
10  N.  W.  003.    Post,  p.  359,  **Malicious  Prosecution." 

ssGelzeuleuchter  v.  Niemeyer,  64  Wis.  316,  25  N.  W.  442;  McLendon  y. 
State,  92  Tenn.  520,  22  S.  W.  200;  Emery  v.  Hapgood,  7  Gray,  55;  Gold  y. 
Bissell,  1  Wend.  210;  Blythe  v.  Tomplcins,  2  Abb.  Piac.  468.  And  see  Wacha- 
muth  V.  Bank,  96  Mich.  426,  56  N.  W.  9;  BuzzeU  v.  Emerton,  161  Mass.  176, 
30  N.  E.  796. 

>«  Jennings  y.  Thompson,  54  N.  J.  Law,  55,  22  Atl.  lOOS;  Fischer  y.  liang- 
%ein,  103  N.  Y.  S^,  8  N.  E.  2.51;  Eyerett  y.  Henderson,  146  Mass.  <89,  14  N.  B. 
032;   Johnson  y.  Morton,  94  Mich.  1,  53  N.  W.  816.    Such  a  writ  has  been 
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and  that  it  justifies  an  officer  in  making  an  arres^  under  it.  Irregu- 
larities in  the  process  may  be  waived,  as  by  giving  bail.'^ 

Where,  however,  the  warrant  is  void,  either  from  material  defect 
in  its  language,  for  want  of  jurisdictipn  of  the  court,  or  because  of 
the  court  having  no  power  to  issue  it,  the  sheriff  who  executes  it, 
the  attorney  who  prepares  it,'"  the  client  who  authorizes  it,  and  the 
witness  who  causes  the  arrest,  all  are  liable  at  common  law  for  the 
false  imprisonment.'^  It  would  seem  that  if  the  legislation  un- 
der which  the  warrant  is  issued  is  invalid,  the. warrant  may  still  be 
a  good  defense.*®  If,  however,  the  oflQcer  arrests  a  man  not  de- 
scribed in  the  warrant,  such  authority  may  mitigate  punitive  dam- 
ages, but  will  not  justify  the  arrest.'®  And  au  contraire,  arrest  of 
the  right  person  by  the  wrong  name,  through  misnomer  in  the  pro- 
cess, without  allegation  that  the  true  name  is  unknown,  has  been 
held  to  be  false  imprisonment.^^ 

JvstificcUion  witlvoxd  Warrcmt. 

An  arrest  without  a  warrant  may  be  justified  by  public  authority. 
At  common  law,  a  public  police  officer  is  justified  in  arresting  a 
I>erson  whom  he  has  reasonable  cause  to  suspect  has  committed, 
or  is  about  to  commit,  a  felony,*^  provided  the  person  arrested  be 

held  to  be  a  justificatioii,  even  where  the  officer  knew  of  facts  invalldatiag 
U.  Marks  v.  SuUiTau.  9  Utah,  12,  33  Pac.  224.  And  such  process,  when 
set  aside  as  against  those  who  obtained  it,  leaves  acts  done  under  it  without 
justification,  and  illegal.    Everett  v.  Henderson,  14G  Mass.  89,  14  N.  E.  932. 

»5  Neimitz  v.  Conrad,  22  Or.  164,  29  Pac.  548;  Carleton  v.  Akron  Sewer 
Pipe  Co.,  129  Mass.  40.  And  sec  Buzzell  v.  Emerton.  161  Mass.  176,  36  N. 
fi.  796. 

3«  Barker  v.  Braham,  2  W.  Bl.  SC6;  Grumon  v.  Raymond,  1  Conn.  40; 
Vaughn  V.  Congdon,  50  Vt.  111. 

57  Hewitt  V.  Newburger,  141  N.  Y.  538,  36  N.  E.  593.  Cf.  People  v.  Warren, 
5  Hill  (N.  Y.)  440. 

38  Brooks  V.  Mangan,  86  Mich.  576,  49  N.  W.  633;  Trammell  v.  Bussellville, 
M  Ark.  105.  Compare  Judson  v.  Reardon,  16  Minn.  431  (Gil.  387);  Gifford 
v.  Wijfgins,  50  Minn.  401,  52  N.  W.  904. 

38  Holmes  v.  Blyler,  80  Iowa,  365.  45  N.  W.  756;  Mitchell  v.  Malone,  77 
Ga.  301;  Rybum  v.  Moore,  72  Tex.  85,  10  S.  W.  393.  Compare  Knight  v. 
International  &  G.  N.  Ry.  Co.,  9  C.  C.  A.  376,  61  Fed.  87. 

<o  Hoye  v.  Bush,  1  Man.  &  G.  775;  Scheer  v.  Kcown,  29  Wis.  586;  West  v. 
Cabell,  153  U..  S.  78,  14  Sup.  Ct.  752. 

414  Bl.  Comm.  292;  Codd  v.  Cabe,  1  Exch.  Div.  352;  Galliard  v.  Laxton, 
2  Best  &  S.  363. 
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above  the  age  of  seven  years,*^  and  in  detaining  him  until  he  can 
be  brought  before  a  magistrate  for  examination/'  Where,  how- 
ever, the  offense  is  only  a  misdemeanor,  such  an  officer  is  not  jus- 
tified in  making  an  arrest  without  a  warrant  unless  a  breach  of 
the  peace  is  threatened.**  He  is  justified  in  arresting,  without  a 
warrant,  a  person  committing  a  breach  of  the  peace  in  his  pres- 
ence,** and  in  imprisoning  him  so  long  as,*°  but  not  longer  than, 
there  is  danger  of  a  renewal  of  the  offense.*^ 

A  private  individual  is  justified  in  arresting  a  person  for  felony 
only  where  the  felony  has  been  actually  committed,  and  there  are 
reasonable  grounds  for  suspicion  that  the  person  arrested  has  com- 
mitted it.**  A  private  individual  may  also  arrest  a  person  actual- 
ly committing  a  breach  of  the  peace,  but  not  after  the  affray  has 
ended.** 

In  America  the  common  law  must  be  construed  in  connection 
with  the  statutes  of  each  state.  Generally,  however,  the  substance 
of  the  rule  stated  has  been  preserved.'***     The  burden  of  proof  is  on 

42  Marsh  v.  Loader,  14  C.  B.  (N.  S.)  5:5."). 

48  Allen  V.  Wright,  S  Car.  &  P.  522;    Hall  v.  Booth,  3  Nev.  &  M.  316. 

44  Qulnn  V.  Heisel,  40  Mich.  576;  Griffin  v.  Coleman,  4  Hurl.  &  N.  285; 
Fox  v.  Gaunt,  3  Barn.  &  Adol.  798;  State  v.  Lewis,  50  Ohio  St.  179,  33  N. 
B.  405. 

4  6  Timothy  v.  Simpson,  1  Cromp.  M.  &  II.  757;  Moore  v.  Thompson,  92 
Mich.  498,  52  N.  W.  1000;  Josselyn  v.  McAllister,  25  Mich.  45.  An  officer 
may  imprison  one  committing  an  assault,  though  he  was  the  one  assaulted. 
Anon.  y.  B.  5  Hon.  VIL  fol.  6,  pi.  12. 

4«  Reg.  V.  Lesley.  20  T^w  J.  Mag.  Cas.  07. 

4  7  The  mere  fact  of  insanity  will  not  justify  an  arrest  w^ithout  a  warrant. 
Look  V.  Choate,  108  Mass.  110. 

48  Allen  T.  Wright,  8  Car.  &  P.  522;  Hall  v.  Booth,  3  Nev.  &  M.  316; 
HoUey  v.  Mix,  3  Wend.  350.  Whereas  the  public  officer  may  arrest  on  reason- 
able grounds  of  suspicion,  even  although  no  felony  has  been  actually  com- 
mitted. Beckwith  v.  Philby,  0  Barn.  &  C.  635.  Et  vide  Stev.  Dig.  Cr.  Proc. 
€.  12,  1;    Hogg  V.  Ward,  3  Hurl.  &  N.  417,  27  Law  J.  Exch.  443. 

49  Price  V.  Seeley.  10  Clark  &  P.  28;  Hawley  v.  Butler.  54  Barb.  490;  Tim- 
othy V.  Simpson,  1  Cromp.    M.  &  R.  757;    PhlUlps  v.  Trull,  11  Johns.  486. 

B«  As  to  arrest  by  police  officer  without  warrant  on  suspicion  for  felony, 
not  in  fact  committed:  Rohan  v.  Sawin,  5  Cush.  281;  Bryan  v.  Bates,  15 
in.  87;  Taylor  v.  Strong.  3  Wend.  3ft4;  Quinn  v.  Heisel,  40  Mich.  576;  Mc- 
Carthy V.  De  Armit.  99  Pa.  St.  63;  Maleolmson  v.  Scott,  56  Mich.  459,  23  N. 
W.  166.     But  see  Shanley  v.  Wells.  71   111.  78;    Newton  v.  Locklin,  77  III. 


§127)  FAT^E   IMPRISONMENT DEFENSES.  251 

the  defendant  to  show  facts  which,  wonld  create  reasonable  suspicion 
in  the  mind  of  a  reasonable  man.'^^ 

Private  authority  may  justify  interference  with  freedom  of  per- 
sonal locomotion.  Thus,  a  schoolteacher,  in  the  exercise  of  the 
right  to  make  and  enforce  reasonable  rules  for  the  regulation  of 
a  school,  may  without  liability  detain  pupils  after  school  hours.*^* 
80,  by  common  law,  any  one  might  arrest  a  dangerous  lunatic."* 
The  justification,  however,  is  not  the  benefit  of  the  supposed  insane 
person,  but  self-protection.'*  Similarly,  imprisonment  to  prevent 
bodily  harm  may  be  justifiable  in  self-defense.** 

127.  Evidence  showing  the  absence  of  malice  is  admissi- 
ble, not  by  way  of  justification,  but  by  way  of  mit- 
igation of  punitive  damages. 

One  who  has  been  wrongfully  restrained  of  liberty  of  locomotion 
may  recover,  not  only  compensatory  damages,  but  wanton  disre- 
gard of  legal  right  will  entitle  him  to  punitive  damage;  as  in  an  ac- 
tion by  a  young  girl  for  humiliation,  insult,  and  wounded  sensibility 
consequent  upon  her  arrest.'*'^    While  malice  or  want  of  proper 

100;  Phillips  v.  Fadden,  125  MasK.  108;  McLt^imon  v.  Richardson,  15  Gray. 
74.  Arrost  by  private  person,  without  warrant,  of  persons  suspected  of  fel- 
ony: Wakely  v.  Hart,  6  Bin.  31G;  Com.  v.  Deacon.  C  Serg.  &  R.  526;  Reuck 
V.  McGregor.  IV2  N.  J.  Law,  70;  Allen  v.  Leonard,  28  Iowa,  529;  Morley  v. 
rhase,  143  Mass.  390,  9  N.  E.  707;  Holley  v.  Mix,  3  Wend.  350;  Gurnsey 
V.  Lovell,  9  Wend.  320. 

&i  Broughton  v.  Jackson,  18  Q.-  B.  378,  21  Law  J.  Q.  B.  20C;  Roscnkranz 
V.  Haas  (City  Ct.  N.  Y.)  20  N.  Y.  Supp.  880.  What  is  reasonable  cause  de- 
pends on  the  circumstances  of  eacli  case  (Hogg  v.  Ward,  3  Hurl.  &  N.  417. 
27  Law  J.  Exch.  443;  Joyce  v.  Parkiirst,  150  Mass.  243,  22  N.  B.  890),  and 
is  generally  a  question  of  law  for  the  courts  (Filer  v.  Smith.  96  Mich.  347, 
.M  N.  W.  999).  Cf.  White  v.  McQueen,  90  Mich.  249,  55  N.  W.  843;  Wolf  v. 
Perry  man.  82  Tex.  112,  17  S.  W.  772.  But  mere  impression  that  innocent  de- 
fendant resembled  the  accused  does  not  justify.  Maliniemi  v.  Oronhmd, 
92  Mich.  222,  52  N.  W.  027.  Street  walking:  Plnkerton  v.  Verberg,  78  Mich. 
573,  44  N.  W.  579. 

62  Fertich  v.  Michener,  111  Ind.  472,  11  N.  E.  (J05. 

ea  Fletcher  v.  Fletcher,  28  Law  J.  Q.  B.  134. 

»4  Look  V.  Dean,  108  Mass.  116. 

o»  McNay  v.  Stratton,  9  ni.  App.  215^-220. 

5«  Ball  V.  Horrigan,  65  Hun,  621,  19  N.  Y.  Supp.  913;  Ross  v.  Leggett,  61 
Mich.  445,  28  N.  W.  695;    Pearce  t.  Xee<lham,  37  111.  App.  90. 
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caase  is  no  part  of  the  plaintiff's  case  in  an  action  for  false  im- 
prisonment, proof  that  the  defendant  believed  himself  to  be  legally 
right  in  making  an  improper  arrest  will  mitigate  exemplary  dam- 
ages, but  will  not  diminish  actual  damages. ^^  But  compensatory 
damages  are  not  necessarily  limited  to  actual  money  losses.  For 
an  unlawful  incarceration  in  an  insane  asylum  one  may  recover,  not 
only  money  expended  in  procuring  his  release,  but  also  for  conse- 
quent humiliation,  shame,  disgrace,  and  injury  to  reputation.^^ 

ASSAULT— DEFINITION. 

128.  An  assault  is  an  attempt  with  force  or  violence  to  in- 
flict corporal  injury  on  another,  accompanied  by 
apparent  ph3nsdcal  means  to  effect  such  injury  if  not 
prevented.** 

Generally  speaking,  to  constitute  an  assault  there  must  be  an 
attempt,  which  may  be  either  real  or  apparent.  A  real  attempt 
occurs  when  the  party  assaulting  proceeds  with  intent  to  accom- 
plish the  injury  threatened.  Thus,  in  a  leading  case  on  this  sub- 
ject, one  who,  at  a  parish  meeting,  advanced  with  his  fist  clenched 
towards  the  chairman  with  intent  to  strike  him,  but  was  stopped  by 
the  church  warden,  who  sat  next  but  one  to  the  chairman,  was  held 
liable  for  assault.*®  And  where  one  pursued  another  with  an  up- 
lifted whip,  intenrling  to  strike  him,  and  the  latter  made  his  escape, 
it  was  held  an  assault."^    Accordingly,  whenever  a  real  attempt  is 

BT  Holmes  v.  Blyler,  80  Iowa,  365,  45  N.  W.  756;  Livingston  v.  Burroughs, 
33  Mich.  511;  Tenney  v.  Harvey,  63  Vt.  520,  22  Atl.  659;  Comer  v.  Knowles. 
17  Kan.  436;  Sleight  v.  Ogle,  4  E.  D.  Smith,  44o;  HiU  v.  Taylor,  50  Mich. 
o49,  15  N.  W.  S90;  Roth  v.  Smith,  41  lU.  314.  Good  faith  as  a  Justification, 
Aldrich  v.  Weeks,  62  Vt.  80,  19  Atl.  115.  Provocation  no  justification,  Grace 
V.  Dempsey,  75  Wis.  313,  43  N.  W.  1127. 

&s  Hewlett  v.  George,  68  Miss.  703,  0  South.  885. 

&8  De  S.  V.  De  S.,  Lib.  Ass.  p.  99,  pi.  60;  Read  v.  Coker,  13  C.  B.  850;  Bar- 
bee  y.  Reese,  60  Miss.  906:  Richmond  v.  Fisk,  160  Mass.  34,  35  N.  E.  103; 
Hays  V.  People,  1  Hill,  351;  Bishop  v.  Ranney,  59  Vt.  316,  7  Atl.  820. 

•0  Stephens  v.  Myers,  4  Car.  &  P.  349;  Tindal.  C.  J.,  saying  that,  ''though 
he  was  not  near  enough  at  the  time  to  have  struck  him,  yet,  if  he  was  advan- 
cing; with  that  intent,  I  think  it  amounts  to  an  assault  in  law.** 

•1  Mortin  v.  Shoppee,  3  Car.  &  P.  373.    So,  to  shake  one*s  fist  in  anothcr*s 
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present,  and  the  assaulted  person  is  aware  of  such  attempt,  there 
can  be  no  question  that  an  assault  is  committed.  Apparent  at- 
tempt occurs  when  there  is  no  actual  purpose  or  intent  to  do  the 
injury  threatened,  but  a  display  of  force  under  such  circumstances 
as  to  cause  one  to  reasonably  expect  and  fear  the  injury.^^ 

But  in  every  case  there  must  be  an  attempt.  Threats  alone  are 
not  sufficient.  Mere  words,  unaccompanied  by  some  act  indicating 
an  intention  to  carry  the  threat  into  execution,  do  not  constitute 
an  assault,  for  the  obvious  reason  that  words  alone  are  insufficient 
to  induce,  in  the  mind  of  a  reasonable  man,  fear  of  present  corporal 
injury.**  Words,  however,  may  qualify  an  action  or  gesture  which 
would  ordinarily  be  considered  an  assault,  and  by  showing  that 
the  assaulting  party  has  no  intention  to  do  the  violence,  removes 
from  the  act  the  element  of  assault.  So  the  irate  farmer,  who 
would  have  knocked  a  man  down  "if  it  were  not  for  his  gray  hairs,'- 
was  not  guilty  of  an  assault.*^  In  these  cases,  the  accompanying 
words  negative  the  idea  of  immediate  injury  to  the  party  to  whom 
the  words  are  directed,  and  hence  any  alarm  or  fear  which  he  may 
entertain  on  account  of  such  acts  and  words  is  groundless  and  un- 
reasonable. But  mere  intent  to  execute  the  threat  is  not  essen- 
tial.** 

AjypareiU  Means  of  Effecting  AttempL 

The  ci^il  wrong  of  assault  rests  upon  the  Infringement  of  right 
of  every  person  "to  live  in  society  without  being  in  fear  of  personal 
harm."  ••    Hence,  in  determining  the  tort  of  assault,  the  question 
always  is,  was  the  attempted  violence  or  force  sufficient  and  fitting 
to  put  a  man  of  ordinary  courage  and  reason  into  fear  and  alarm?  *' 

face,  and  to  threaten  to  strike,  Is  an  assault.  MitcheU  v.  MitcbeU,  45  Minn. 
50,  47  N.  W.  308. 

•2  Smith  V.  Newsam,  3  Keb.  283;  Anon.,  1  Vent.  256;  Osbom  v.  Veltch.  1 
Post  &  F.  317;  Read  v.  Coker,  13  C.  B.  850. 

«8  State  V.  Merritt  Phil.  (N.  0.)  134;  TatnaU  v.  Courtney,  6  Houst.  (Del.) 
437;  Johnson  v.  State,  35  Ala.  363;  People  v.  Yslas,  27  Oal.  631;  TubervUle 
V.  Savage,  1  Mod.  3. 

e«  State  v.  Crow,  1  Ired.  375;  Richmond  y.  Fisk,  160  Mass.  34,  35  N.  B.  lOB. 

•5  Beach  v.  Hancock,  27  N.  H.  223;  Mercer  t.  Corbin,  117  Ind.  450,  20  N. 
B.  132. 

ee  Beach  v.  Hancock,  27  N.  H.  223;   Chapman  t.  State,  78  Ala.  463. 

•T  Pig.  Torts,  298;   Pol.  Torts,  182. 
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If  SO,  the  wrong  is  effected,  independent  of  the  fact  that  the  assault- 
ing party  did  not  harbor  the  intention  to  perpetrate  the  injury 
menaced.  And  it  would  therefore  seem  that,  if  one  makes  a  real 
attempt  to  inflict  corporal  injury  on  another,  but  such  other  was 
not  aware  of  the  attempt,  there  is  no  civil  wrong,  because  of  no  ap- 
prehension of  harm.  But,  in  the  crime  of  assault,  the  rule  is  es- 
sentially different.  Here  the  intent,  as  in  all  criminal  acts,  be- 
comes a  necessary  element,  and  the  question  is,  did  the  party  as- 
saulting make  the  outward  display  of  force  with  the  intention  of 
effecting  the  threatened  injury?  If  so,  the  crime  has  been  commit- 
ted.** Hence,  one  might  be  criminally  assaulted  though  entirely 
ignorant  of  the  attempt  and  hence  absolutely  free  from  fear.**  If  the 
force  threatened  and  the  accompanying  circumstances  are  of  such  a 
character  as  to  raise,  in  the  mind  of  a  reasonable  person,  an  appre- 
hension of  immediate  bodily  harm,  the  assault  is  complete.  Thns, 
if  one  point  an  unloaded  gun  at  another,  within  ^looting  range, 
knowing  it  to  be  unloaded,  it  is  an  assault  if  such  other  person  bAU 
no  reason  to  bdieve  it  unloaded.  In  such  cases,  he  is  pat  in  fear 
and  alarm,  and  it  is  that  which  the  law  proposes  to  prerenf^* 

BATTERY— DBPIWITIOW. 

129.  Battery  is  the  unpermitted  application  of  force  to  the 
person  of  another. 

Every  assault,  where  carried  to  the  extent  of  physical  contact, 
becomes  a  battery,  and  every  battery  includes  an  assault.  Batterx 
is  an  accomplished  assault.  It  consists  in  a  violent,  angry,  rude, 
insolent,  or  unauthorized  touching  or  striking  of  a  person,  either 
by  the  party  guilty  of  the  battery,  or  by  any  substance  put  in  mo- 

•»  State  V.  Grow,  1  Ired.  375;  State  v.  Davis,  1  Ired.  125;  McKay  r.  State, 
44  Tex.  43;  State  v.  Qodfrey,  17  Or.  300,  20  Pac.  625;  People  v.  Lmey,  43 
Mich.  521,  6  N.  W.  982.    Many  authorities  hold  the  contrary. 

<»  People  V.  Lmey,  43  Mich.  525,  5  N.  W.  082;  Chapman  v.  State,  78  Ala. 
463. 

TO  Parke,  B.,  in  Reg.  v.  St.  George,  0  Car.  &  P.  483;  De  S.  v.  De  S.,  Lib. 
Ass.  p.  09,  pi.  00;  Beach  y.  Hancock,  27  N.  H.  223;  Lewis  v.  Hoover,  3 
Blackf.  407;  Osbom  v.  Veltch,  1  Post.  &  F.  317;  Richardson  v.  Van  Voorhles, 
51  Hun,  636,  3  N.  Y.  Supp.  500;   Scribner  v.  Beach,  4  Denio,  448. 
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tion  bj  him.^^  The  distinction  between  assault  and  battery  is  well 
illustrated  by  Smith  v.  Newsam/'  where  defendant  drew  a  sword 
and  waved  it  in  a  menacing  manner,  but  did  not  touch  the  plain- 
tiff, and  the  jury  was  ordered  to  find  the  defendant  guilty  of  assault 
but  not  of  battery. 

ASSAULT  AND  BATTERY— FOBCE  AND  INTENT. 

ISO.  In  both  assault  and  battery,  liability  in  tort  depends 
upon — 

(a)  Force  (attempted  in  assault,  and  exerted  in  battery)* 

in  its  ordinary  sense,  or  as  amounting  to  not  more 
than  contact,  or  even  deception;  and 

(b)  Fault  or  intention  on  the  part  of  the  wrongdoer. 

Whenever  violence,  in  its  ordinary  sense,  is  threatened  or  used, 
an  assault  or  battery  is  clearly  committed.  Thus,  forcible  deflienu^ 
of  a  woman  is  actionable  assault  and  battery.^'  It  is  not  necessaiy, 
in  assault,  that  any  actual  violence  be  done  to  the  person,^*  and 
whare  violence  is  used  it  is  not  indispensably  necessary  that  It 
should  be  to  the  person.  Upsetting  a  chair  or  carriage  ^^  in  whidi 
a  person  is  sitting  is  an  assault.^* 

Every  person  has  the  right  to  live  in  society  with  the  sense  of 
perfect  security;  hence,  it  is  not  necessary,  to  constitute  an  assault 
or  a  battery,  that  the  force,  threatened  in  the  one  or  exerted  in  the 
other,  be  of  a  violent  nature,  or  of  such  a  character  that  one  would 
fear  or  suflFer  serious  bodily  injury.^ ^  Force,  often,  is  no  more  than 
contact.    To  put  one's  arms,  though  tenderly,  around  a  woman's 

71  Com.  V.  McKie,  1  Gray,  61;  Cole  v.  Turner,  6  Mod.  149;  Ck)oper  v.  Mc- 
Keima,  124  Mass.  284;   Boyle  v.  Case,  18  Fed.  880. 

TSS  Keb.  283  (1674). 

7s  Dean  v.  Kaplee,  75  Hun,  388,  27  N.  T.  Supp.  43a 

74  Liebstadter  v.  FedeiKreen,  80  Hun,  245,  29  N.  Y.  Supp.  10311. 

7i  Hopper  V.  Reeye,  7  Taunt.  608. 

Tt  Clark  y.  Downing,  55  Vt.  259.  And  see  Mortin  y.  Shoppee,  3  Car.  ft 
P.  373. 

77  Com  T.  MeKie,  1  Gray  (Mass.)  01;  Richmond  y.  Fisfc,  160  Mass.  34,  35 
X.  E.  103. 
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neck  against  her  will,  without  some  innocent  reason  or  excuse,  is  an 
assault  cmd  battery.^'  And  a  man  who  sat  upon  a  bed  occupied 
by  a  woman  and  leaned  over  her,  making  repeated  and  persistent 
improper  proposals,  was  liable  in  assault^* 

Personal  offense  is  what  the  law  aims  to  relieve  against  by  the 
action  of  assault  and  battery.  Ordinarily,  indignities  do  not  consti- 
tute an  assault^® 

Deception  has  been  sometimes  held  to  be  equivalent  to  force  aB 
an  ingredient  in  assault;  *^  for  one  is  guilty  of  assault  and  battery 
who  knowing  that  a  thing  to  be  eaten  contains  a  foreign  substance, 
and  concealing  the  fact,  delivers  it  to  another  who  innocently  eats 
it  and  is  injured  in  health.*' 

Miuli  or  InierUion. 

The  early  conception  of  trespass  was,  as  has  been  seen,  that  it 
lay  for  a  breach  of  absolute  rights  corresponding  to  absolute  duties. 
According  to  this  conception  the  defendant  acted  at  his  peril,  and 
it  was  immaterial  whether  he  was  at  fault  or  not,  so  long  as  he 
actually  invaded  the  sanctity  of  the  plaintiff's  person.  The  later 
cases,  however,  incline  strongly  to  recognize  that  there  can  be  no 
recovery  in  assault  and  battery  unless  there  was  fault  or  inten- 
tion on  the  part  of  the  defendant.**  But  however  slight  or  however 
harmless  the  touch,  if  nidely,  or  angrily,  or  unlawfully  done,  or  in  a 
hostile  manner,  the  wrong  is  complete. 

Every  one  has  a  right  to  complete  immunity  of  his  person  from 
physical  interference  of  others,  except  in  so  far  as  contact  may  be 
necessary  under  the  general  doctrine  of  privilege.  But  the  essence 
of  battery  lies  more  in  the  animus  and  manner  in  which  it  is  done 
than  in  the  contact  itself.    Thus,  to  touch  another  lightly  in  a  spirit 

7s  Goodrum  v.  State,  60  Ga.  509. 

T»  Newell  V.  Vehltcher.  53  Vt  580.    Cf.  Alexander  v.  Blodgett,  44  Vt  476. 

80  Stearns  v.  Sampson,  59  Me.  56S.  And  see  Meader  v.  Stone,  7  Mete. 
(Mass.)  147;  Jacobs  v.  Hoover,  9  Minn.  204  (Gil.  189). 

81  Cooley,  Torts,  103;   McCne  v.  Klein,  60  Tex.  loa 

82  Com.  V.  Stratton,  114  Mass.  303.  The  nnlawful  Infliction  of  an  injorf 
by  administering  poison  constitutes  an  assault  Carr  v.  State,  135  Ind.  1, 
34  N.  B.  533. 

88  Harvey  v.  Dunlop,  Lalor,  Supp.  (N.  Y.)  193;  Stanley  v.  PoweU  [1891]  1 
Q.  B.  86,  60  Law  J.  Q.  B.  5Z  Gf.  Engelhardt  v.  State,  88  Ala.  100,  7  South. 
154. 
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of  pleasantry,  or  to  strike  him  on  the  hand  or  shoulder  in  conversar 
tion  in  a  gentle  manner,  does  not  involye  a  battery.'^  For  a  tonch 
or  stroke  in  jest  an  action  will  not  lie.'"  But  recovery  may  be  had 
for  actual  damage  resulting  from  such  unpermitted  contact,  al-  / 
though  there  was  no  intention  to  injure.  Thus,  where  one  injured 
another  by  kicking  him  on  the  leg  during  school  hours,  damages 
were  allowed  though  no  injury  was  intended.** 

An  action  wiU  lie  for  assault  and  battery  though  the  conduct  com- 
plained of  was  reckless  only,  and  not  willful.  If  B.,  in  endeavoring 
to  hit  C,  hits  A.,  an  action  will  lie  by  A.  against  B.*^  It  is  not 
essential  that  there  should  be  a  direct  or  specific  intention  to  com- 
mit an  assault  and  battery  at  the  time  the  violence  is  done.  There- 
fore the  rider  of  a  bicycle,  who  ran  over  a  man  in  plain  sight,  and 
only  a  few  feet  away,  was  held  liable  for  an  assault  and  battery, 
and  not  for  mere  negligence.** 

SAME— DEFENSES. 

131.  Defenses  to  an  action  for  assault  and  battery  may 
operate  by  way  of 

(a)  Jnstificationy  or 

(b)  Mitieratlon. 

182.  JUSTEFIOATION— The  charge  of  assault  and  battery 
may  be  Justified  by  the  person  alleged  to  have  com- 
mitted it  by  bringing  it  within  the  limits  of 

(a)  Private  defense,  or 

(b)  liOgal  authority,  whether  public  or  private. 

•4  Compare  Coward  y.  Baddeley,  4  Hurl.  &  N.  478,  28  Law  J.  Ezch.  200, 
and  Wiffin  v.  Kincard,  2  Bos.  &  P.  (N.  R.)  472,  with  Rawllngs  v.  Till,  8 
Mees.  &  W.  2a 

•s  Williams  v.  Jones,  Cas.  t  Hardw.  901. 

••  Vosburg  V.  Putney,  80  Wis.  523,  50  N.  W.  403. 

87  Weaver  v.  Ward,  Hob.  289;  Hopper  ▼.  Reeve,  7  Taunt  608;  Talmage 
T.  Smith,  101  Mich.  370,  59  N.  W.  656;  Bullock  v.  Babcock,  3  Wend.  891; 
Com.  V.  Hawkins,  157  Mass.  551-553,  32  N.  B.  862,  collecting  cases.  Compare 
Com.  V.  Pierce,  138  Mass.  165-180. 

s«  Mercer  v.  Corbin,  117  Ind.  450,  20  N.  B.  132;  Kendall  r.  Drake  (N.  H.) 
80  Ati.  524. 
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JPrivate  Defence  of  Person. 

ABsault  is  justifiable  if  it  is  committed  in  self-defense.  In  the 
language  of  the  early  law,  this  waB  the  defense  of  son  assault  de- 
mesne. In  order  that  self-defense  may  be  justified,  assault  must 
have  been  threatened.  Thus,  a  person  is  justified  in  defending  him- 
self  by  shooting  his  assailant,  if  he  has  reason  to  believe  that  the 
assailant  intends  to  do  him  great  bodily  harm,  and  that  he  is  in 
danger  of  such  harm,  and  no  other  means  can  effectually  prevent 
it**  But,  on  the  other  hand,  where  a  creditor  followed  a  debtor, 
disputing  about  a  bill,  saying:  ^This  thing  must  be  settled  now," 
and  the  latter  struck  him  while  he  was  walking  with  his  hands  in 
his  pockets,  it  was  held  that  no  assault  had  been  threatened  by  the 
creditor  and  self-defense  was  not  made  out."*  To  avoid  becoming 
an  assailant,  however,  the  person  originally  attacked  need  not  nec- 
essarily retreat.*^ 

Abusive  words,  written  or  spoken,  maligant  leers,  and  taunting 
grimaces,  though  made  for  the  purpose  of  inducing  an  assault,  do 
not  justify  it.  There  is  said,  however,  to  be  an  exception  to  this 
with  respect  to  words  "grossly  insulting  to  females.  *  *  *  At 
least,  one  would  be  excused  where  grossly  insulting  language  was 
employed  in  the  presence  of  his  family,  if  he  were  promptly  to  put 
a  stop  to  it  by  force."  •" 

Safme — Defense  of  Family^  Sei^ants^  and  Friends. 

A  man  has  a  right  to  use  necessary  force  to  protect  his  family, 
neighbors,  or  servants  from  violence.'*    What  a  father  and  the 

••  Com.  V.  0*Malley,  131  Mass.  423;  Clyma  v.  Kennedy,  64  Conn.  310,  29 
All.  539;  Chapleyn  of  Greyes  Inne  (1400)  Y.  B.  2  Hen.  IV.  fol.  8,  pi.  40; 
Keep  v.  QuaUman,  68  Wis.  451.  32  N.  W.  233. 

••  Rhodes  v.  Rodgers,  151  Pa.  St.  G34,  24  Atl.  1044.  See,  also,  Morireostein 
V.  Nejedlo,  79  Wis.  388,  48  N.  W.  652;  Sargent  v.  Games,  84  Tex.  156.  10 
S.  W.  378;   Hulse  v.  Tollman,  49  111.  App.  490. 

»i  Haynes  v.  State,  17  Ga.  465;  Tweedy  v.  State,  5  Iowa,  433;  Norris  v. 
Casel,  90  Ind.  143;  Steinmetz  v.  KeUy,  72  Ind.  442:  State  v.  Dixon,  75  N.  G. 
275;  Townsend  v.  Briggs,  99  Cal.  481,  34  Pac.  116.  But  see  Howland  v. 
Day,  56  Vt  318. 

•a  Higgins  V.  Minaghan,  76  Wis.  298,  45  N.  W.  127;  Minaghan  v.  State,  77 
Wis.  643,  46  N.  W.  894;  Higgins  v.  Minaghan,  78  Wis.  602,  47  N.  W.  041; 
Leward  v.  Basely,  1  Ld«  Raym.  62. 

9s  Leward  v.  Basely,  1  Ld.  Raym.  62;  Fields  v.  Grenils,  89  Va.  006,  16  S. 
B.  880. 
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head  of  a  house  can  legally  do  in  defense  of  his  house  the  son  cajn 
do.**  The  right  of  the  master  to  come  to  the  defense  of  his  serv- 
ant does  not  extend  to  cases  where  the  servant  is  the  aggressor, 
nor  to  cases  of  mutnal  assault.** 

Swms — Defense  of  Property. 

A  man  may  justify  an  assault  and  battery  in  defense  of  his  lands,** 
his  house,*^  or  his  chattels,**  and,  generally,  of  possession  or  prop- 
erty.** One  whose  property  is  taken  wrongfully  by  another  may 
retake  it  from  him,  using  reasonable  force.  What  is  such  reasonable 
force  is  a  question  for  the  jury.^**  The  owner  of  chattels  which 
are  on  the  premises  of  another  has  even  the  right  to  go  on  such 
premises,  if  he  can  do  so  without  breach  of  peace;  and  if  assaulted 
while  so  doing,  he  can  recover  damages.^^^  But  if  a  trespasser 
has  gained  possession,  or  if  one  comes  lawfully  into  possession  but 
unlawfully  retains  possession,  the  rightful  owner  cannot  justify  an 
assault  to  dispossess  him.^** 

Same — CorriTnensurate  Defense. 

Force  used  in  private  defense  must  not  exceed  the  necessity  of  the 
case.  Defense  is  not  attack.  Excessive  defense  may  become  an  as- 
sault and  battery.***  **In  an  action  for  assault  and  battery,  to 
which  the  defendant  pleads  that  the  plaintiff  first  assaulted  the  de- 

»4  Hammond  v.  HlRhtower.  82  Ga.  290,  292,  9  S.  E.  1101;  People  v.  Fobs, 
80  Mich.  559,  45  N.  W.  480. 

•»  Jones  V.  Fortune,  128  111.  518,  21  N.  E.  523. 

••Com.  V.  Clark,  2  Mete.  (Mass.)  23;  Klff  v.  Youmans,  86  N.  Y.  324; 
Drew  V.  Comstock,  57  Mich.  176,  23  N.  W.  721. 

•T  State  V.  MIddleham,  62  Iowa,  150,  17  N.  W.  446;  State  v.  Burwell,  63 
N.  C.  661;    State  v.  Peacock,  40  Ohio  St  a33. 

•»  People  V.  Dann,  53  Mich.  490,  19  N.  W.  159. 

••  Filkins  V.  People,  69  N.  Y.  101,  106;  Liebstadter  v.  Federgreen,  80  Hun, 
245,  29  N.  Y.  Supp.  ia39. 

100  Com.  V.  Donahue,  148  Mass.  539,  20  N.  E.  171;  Heminway  y.  Hemlnway, 
58  Conn.  443,  19  Atl.  766.     And  see  Timothy  v.  Simpson,  6  Car.  &  P.  499. 

101  Stuyvesant  v.  Wilcox,  92  Mich.  233,  52  N.  W.  617. 

102  Read  v.  Coker,  13  C.  B.  850;  Gillespie  v.  Beecher,  85  Mich.  347,  48  N. 
W.  561;  Osbom  v.  Veitch,  1  Post.  &  F.  317;  Beddall  v,  Maitland,  17  Ch. 
Dlv.  174;  Tnllay  v.  Reed,  1  Car.  &  P.  6.  Mere  posseaslon  of  premises  will 
not  Justify  violence  to  prevent  the  lawful  occupant  from  entering.  Lieb- 
stadter V.  Federgreen,  80  Hun,  245,  29  N.  Y.  Supp.  1039. 

los  Beddall  v.  Maitland,  17  Ch.  Div.  174;  Cockcroft  v.  Smith,  2  Salk.  642; 
Dole  y.  Ersklne,  35  N.  H.  503. 
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fendant,  who  thereupon  committed  the  alleged  assault  in  his  own 
defense,  the  plaintiff  may  show  that,  although  he  struck  the  first 
blow,  the  defendant  was  guilty  of  excess.  ♦  ♦  ♦  The  old  form 
of  defendant's  plea,  ^moUiter  manus  imposuit,'  ♦  ♦  ♦  shows  also 
the  full  extent  to  which  the  law  allows  a  man  to  defend  himself 
from  an  unprovoked  assault."  ^•*  Therefore,  in  an  action  for  as- 
sault, where  it  appears  that  the  plaintiff  first  attacked  the  defend- 
ant, she  cannot  recover  unless  the  defendant  used  more  force  than 
was  necessary  in  repelling  the  attack.*®'  When  resistance  ex- 
ceeds the  bounds  of  mere  defense,  so  as  to  become  vindictive,  the  de- 
fender becomes  the  aggressor,  and  may  himself  conmiit  an  assault*®* 
^'The  law,"  however,  ^lias  enough  regard  for  the  weakness  of  human 
nature  to  regard  a  violent  attack  as  sufficient  excuse  for  going  be- 
yond the  mere  necessities  of  self-defense,  and  chastising  the  ag- 
gressor within  such  bounds  as  did  not  exceed  the  natural  limits 
of  the  provocation."  *®^ 

Avthoriiy. 

Where  an  officer  of  justice  is  charged  with  an  assault  and  bat- 
tery, it  is  a  good  defense  to  show  that  he  was  at  the  time  engaged 
in  the  execution  of  his  official  duties,  and  that  the  wrong  was  done 
in  their  discharge.  If,  however,  he  uses  greater  force  than  is  nec- 
essary to  effect  the  immediate  object,  he  may  become  civilly  lia- 
ble.*®* Therefore,  an  officer  who,  in  arresting  an  unresisting  pris- 
oner, threw  him  down,  and  pounded  him  so  as  to  cause  him  to  spit 
blood,  was  held  personally  liable.*®®  The  exemption  from  liability, 
in  an  assault  and  battery,  on  the  ground  of  legal  authority,  exists 

loi  Dean  v.  Taylor,  11  Excta.  68. 

105  Drlnkhorn  y.  Bubel,  85  Mich.  532,  48  N.  W.  710.  Bt  vide  Kent  v.  Oole. 
84  Mich.  579,  48  N.  W.  168. 

io«  Elliott  V.  Brown,  2  Wend.  497;  Gates  v.  Ixmnsbury,  20  Johns.  427. 

107  People  V.  Pearl,  76  Mich.  207,  42  N.  W.  1109.  But  see  Harvey  v.  Mayne, 
6  Ir.  R.  0.  L.  417. 

los  Baker  v.  Barton,  1  Colo.  App.  183,  28  Pac.  88;  Kreger  y.  Osbom,  7 
Blackf.  74;  Baldwin  y.  Hayden,  6  Conn.  453.  Hilliard  v.  Goold,  84  N.  H. 
230;   Spensley  v.  Lancashire  Ins.  Co.,  54  Wis.  433,  11  N.  W.  894. 

10*  Schwenke  v.  Union  Depot  &  R.  Co..  12  Colo.  341,  21  Pac.  43.  Compare 
Hager  v.  Danforth,  20  Barb.  16,  with  Hull  v.  Bartlett,  49  Conn.  64.  As  to 
liability  of  constable,  BrowneU  v.  Durkee,  79  Wis.  658»  48  N.  W.  241.  But 
see  Pooler  v.  Reed,  75  Me.  488. 
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only  when  there  is  an  occasion  for  the  exercise  of  force,  and  the 
officers  exercising  it  are  authorized  to  employ  it  Therefore,  school 
trustees,  who  forcibly  eject  a  schoolteacher  because  of  her  refusal 
to  consent  to  a  vacation  ordered  by  them,  are  liable  in  an  assault 
and  battery.*** 

Parents  may  chastise  their  children  under  age  reasonably,  but 
excessive  cruelty,  arising  from  malicious  motive  and  resulting  in 
permanent  injuiy,  is  not  justifiable  because  of  parental  authority.*** 
The  duty  may  be  delegated.  A  teacher  may  punish  a  child.**'  He 
may  chastise  for  violation  of  only  reasonable  rules  of  order.**'  Con- 
sequently, chastisement  for  violation  of  rule  requiring  pupils  to  pay 
for  the  destruction  of  schoolroom  property  is  an  assault.**^  Vio- 
lence is  justifiable  only  in  case  of  an  emergency  at  sea.**' 

133.  MITIGATION— Leave  and  license,  and  provocation  so 
recent  that  the  mind  of  the  wrongdoer  has  not  had 
time  to  cool,  while  they  may  not  justify  battery,  it 
would  seem  may  serve  to  mitigate  punitive  dam- 
ages, though  not  actual  or  compensatory  damages. 

Since  the  commission  of  an  assault  and  battery  constitutes  a  mis- 
demeanor, a  license  from  the  person  assaulted  is  no  justification.*** 

Provocation  does  not  justify  an  assault  and  battery.  But  it 
would  be  an  unwise  law  which  did  not  make  allowance  for  human 

"0  White  V.  Kellogg,  119  Ind.  320.  21  N.  E.  901. 

»"  Fletcher  v.  People,  52  ni.  395;  State  v.  Jones.  95  N.  C.  588.  The  same 
rule  applies  to  one  standing  in  loco  parentis.  Dean  v.  State.  89  Ala.  46.  8 
South.  38. 

ii»  Sheehan  v.  Sturges,  53  Conn.  481,  2  Atl.  841;  Patterson  v.  Nutter,  78 
Me.  509.  7  AtL  273. 

lis  Marlshaiy  v.  State.  10  Ind.  App.  21,  37  N.  E.  558. 

114  State  V.  Vanderbilt,  116  Ind.  11,  18  N.  E.  266. 

iiK  Padmore  v.  Plltz.  44  Fed.  104.  Carrier  may  eject  passenger  by  force 
for  cause.    lUinois  Cent  R.  Co.  v.  Whittemore,  43  111.  420. 

ii«  Ante.  p.  118.  The  absence  of  anger  and  the  presence  of  good  wiU  in  a 
flight  wUl  not  alter  the  character  of  the  assault  (Com.  v.  CoUberg.  119  Mass. 
350),  but  wiU  mitigate  damages  (Barholt  v.  Wright,  45  Ohio  St  17T,  12  N. 
S.  186).  See  Shay  y.  Thompson.  59  Wis.  540,  18  N.  W.  473;  Fredericksen 
V.  Singer  Manufg  Co.,  38  Minn.  356,  37  N.  W.  453. 


V 
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mfirmities;  and  if  a  person  commits  violence  at  a  time  when  he  is 
smarting  under  immediate  proyocation,  that  is  a  matter  of  mitiga- 
tion.**' If  there  has  been  time  for  the  mind  to  cool,  the  defense  is 
lost.**"  An  insult  to  one's  wife  is  not  legal  provocation.**®  Pub- 
lication of  a  gross  insult  the  night  before  the  assault  may,  however, 
serve  to  mitigate  damages.*** 

The  current  language  of  the  cases  is  that  leave  and  license  and 
provocation  are  in  mitigation  of  damages.  This  means  of  ex- 
emplary damages,  or  damages  for  mental  or  physical  suffering. 
Damages  for  pecuniary  losses  actually  sustained  can  never  be  miti- 
gated to  less  thaa  adequate  compensation.*** 

"8  Lord  Abinger  In  Frazer  v.  Berkeley,  7  Car.  &  P.  621;  Avery  v,  Ray, 
1  Mass.  12;   Ireland  v.  EHiott,  6  Iowa,  478;   Kiff  v.  Youmans,  86  N.  Y.  324. 

119  ThraU  V.  Knapp,  17  Iowa,  468;  Goldsmith's  Adm'r  v.  Joy,  61  Vt.  488, 
17  Atl.  1010;  Bonino  v.  Caledonio,  144  Mass.  299,  11  N.  E.  98;  Prindle  v. 
Halght,  83  Wis.  50,  52  N.  W.  1134. 

120  Dupee  v.  Lentine,  147  Mass.  580,  18  N.  E.  4G5. 
1"  Ward  V.  White,  86  Va.  212,  9  S.  K.  1021. 

122  Birchard  v.  Booth,  4  Wis.  67-76.  Et  vide  Corcoran  v.  Harran,  55  Wis. 
120,  12  N.  W.  468;  Robison  v.  Rupert,  23  Pa.  St.  523;  Jacobs  v.  Hoover,  9 
Minn.  204  (Gil.  189);  Dresser  v.  Blair,  28  Mich.  501;  Brown  v.  Swineford, 
44  Wis.  282;  Prentiss  v.  Shaw,  56  Me.  427;  Yoltz  v.  Blackmar,  64  N.  Y.  440; 
Goldsmith's  Adm*r  v.  Joy,  61  Vt.  488,  17  Atl.  1010;  Hale,  Dam.  p.  107;  ante, 
p.  237. 
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CHAPTER  Vn. 

INJURIES   IN   FAMILY   RELATIONS. 

104.  The  Family  at  Common  Law. 

135.  Master  and  Servant. 

1S6.  Parent  and  Child. 
137-140.         Actions  for  Injuries  to  Child. 

141.  Husband  and  Wife. 
142-143.         Action  for  Interference  with  Domestic  Rights. 
144-145.         Injuries  to  Wife— Double  Cause  of  Action. 

THE  FAMILY  AT  COMMOK  LAW. 

184.  The  common  law  did  not  recognize  the  fEunily  as  a 
legal  entity  and  as  having  rights  as  an  association 
of  persons. 

**Nert  to  the  sanctity  of  the  person  comes  that  of  the  personal  re- 
lations constituting  the  family."*  However,  it  seems  that  prior 
to  the  statute  of  laborers  (23  £dw.  m.  1349)  no  action  at  law  lay 
for  any  injury  involyed  in  such  relations.  Amcmg  other  provisions, 
it  imposed  heavy  penalties  on  every  person  who  procured,  harbored, 
or  retained  the  servant  of  another  during  the  time  he  had  contracted 
•to  serve.  From  this  statute  arose  the  actions  commonly  called  '^r 
quod  actions,''  because  of  the  peculiar  wording  of  the  pleadings. 
The  action  lay  under  the  statute  by  the  employer  against  a  third 
person  who  interfered  with  the  relationship  of  his  servant,  ^'per 
quod  servitium  amisit."  This  was  easily  adapted  so  as  to  be  used 
by  a  father  for  the  seduction  of  his  child,  and  by  a  husband  for  abuse 
by  a  stranger  of  his  wife  (in  the  form  of  pleading,  ^^r  quod  con- 
sortium amisit"). 

The  principle  is  an  important  one,  and  '^extends  impartially  to 
every  grade  of  service,  from  the  most  brilliant  and  best  paid  to  the 
most  homely,  and  it  shelters  our  nearest  and  tenderest  domestic 
relations  from  the  interference  of  malicious  intermeddlers."  ^ 

1  Pol.  Torts,  p.  194.    Coleridge,  J.,  in  Luml^  v.  Qye,  2  El.  &  Bl.  216-253. 
And  see  Bowen  v.  HaU,  6  Q.  B.  Div.  333. 
*  Hasklns  v.  Royster,  70  N.  C.  601-605. 
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MASTER  AND  SERVANT. 

136.  Certainly,  since  the  statute  of  laborers,  the  common 
law  has  recognized  the  right  of  a  master  to  recover 
for  the  actual  damage  he  may  have  suflfered  by  the 
wrongful  interference  by  a  third  person  with  his 
relationship  to  his  servant,  by  personal  injury  to 
fhe  servant,  or  otherwise  depriving  the  master,  in 
whole  or  in  part,  of  his  service. 

NaJbum  of  Injury. 

The  action  of  the  master  for  loss  of  service  is  thus  of  great  an- 
ttquitjy  and  had  its  origin  in  a  state  of  society  where  service  as  a 
rule  was  a  matter,  not  of  contract,  but  of  status.  And  the  interest 
of  the  master  was  so  far  regarded  as  property  that  the  rights  which 
he  acquired  by  agreement,  and  being  rights  in  personam,  became 
rights  in  rem,  and  laid  on  persons  not  parties  to  the  contract  the 
duty  to  forbear  from  interfering.' 

For  What  Wrong  the  Action  Lies. 

The  action  lies  for  seduction  of  servant,^  for  assault  and  battery 
committed  against  a  servant,'  for  negligence  of  a  person  impairing 
the  servant's  ability  to  render  service.® 

Actions  for  enticing  servants  from  their  employer,  and  for  know- 
ingly harboring  servants  who  had  previously  left  their  employer, 
arose  after  the  first  statute  of  laborers.^  They  survived  its  re- 
peal, and  occur  in  modem  practice."  Ejiowingly'  enticing  from 
the  service  of  another  one  who  is  employed  under  a  contract  not 

s  Grinnell  v.  Wells,  7  Man.  &  G.  1033;  Pig.  Torts,  355  et  seq. 

4  Edmondson  v.  Machdl,  2  Term  R.  4. 

»  Fluker  v.  Railroad  Co..  81  Ga.  461,  8  S.  B.  529. 

•  McCarthy  v.  Guild,  12  Mete.  (Mass.)  291.  And  see  Osbom  v.  QlUett,  L.  E. 
8  Exch.  88. 

T  Lumley  v.  Gye,  2  El.  &  Bl.  216-253;   Bowen  v.  Hall,  6  Q.  B.  Div.  333. 

•  State  V.  Hoover,  107  N.  O.  795,  12  S.  B.  451;  Bourlier  v.  Macauley,  91 
Ky.  135.  15  S.  W.  60;   Ward  v.  State,  70  Miss.  245,  12  South.  249. 

»  Huntoon  v.  Hazelton,  20  N.  H.  388;  Gale  v.  Parrott,  1  N.  H.  28;  Caughe^ 
T.  Smith,  47  N.  Y.  244. 
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fully  executed  is  an  actionable  wrong.^^  Indeed,  from  this  basis 
there  has  grown  up  a  branch  of  law  in  which  malice  is  an  essential 
ingredient.  Its  consideration  is  therefore  postponed  until  mali- 
cious wrongs  are  under  consideration.**  Where  the  wrongful  act 
causes  the  death  of  a  servant,  however,  it  was  held  at  common  law 
that  no  action  will  lie.*^  No  such  action  lies  where  the  servant 
breaks  no  contract.*' 

JFbrm  of  Actum. 

The  wrong  consisted  in  actual  damage  by  reason  of  loss  of  service 
or  capacity  to  serve.**  It  was  not  actionable  per  se.  It  was  there- 
fore necessary  to  allege  per  quod,  L  e.  per  quod  servitium  amisit. 
The  action  was  not  for  the  direct  injury,  but  for  consequent  dam- 
age. For  some  time  it  was  doubtful  *'  whether  trespass  or  case 
lay,**  but  it  was  Anally  decided  that  both  could  be  used, — ^trespass 
where  there  was  violence,  and  case  where  there  was  deceit  or  neg- 
ligence, the  latter  being  the  commonest  instance.*^ 

3<»PhUp  T.  Squire,  Peake,  83;  Haight  v.  Badgeley,  15  Barb.  499;  Duckett 
V.  Pool,  33  S.  a  238,  11  8.  E.  689;  MUburne  v.  Byrne,  1  Cranch,  G.  G.  239, 
l^^ed.  Gas.  No.  9,M2;  Butterfleld  v.  Ashley,  2  Gray  (Mass.)  254;  Scidmore  y. 
Smith,  13  Johns.  (N.  Y.)  322;  Bixby  v.  Dunlap,  56  N.  H.  436;  Huff  v.  Wat- 
kins,  15  S.  G.  82;  Garew  y.  Rutherford,  106  Mass.  1;  Noice  y.  Brown,  39 
N.  J.  Law,  569;  Walker  v.  Gronin,  107  Mass.  555;  Ames  v.  Union  R.  Go., 
117  Mass.  541;  Salter  y.  Howard,  43  Ga.  601;  Gaughey  v.  Smith,  47  N. 
Y.  244. 

11  Post,  p.  327. 

J  a  Osbom  v.  GiUett,  L.  R.  8  Exch.  88. 

i«  Compare  Nlchol  v.  Martyn,  2  Esp.  734,  and  Hart  v.  Aldridge,  1  Gowp. 
54,  with  Keane  v.  Boycott,  2  H.  Bl.  511;  Blake  y.  Lanyon,  6  Term  B.  221. 
Bt  vide  Gampben  v.  Gooper,  34  N.  H.  49. 

lAFluker  y.  Railroad  Go.,  81  Ga.  461,  8  S.  £.  529;  Knight  y.  WUcoz,  14 
N.  T.  413. 

!■  MacFadzen  y.  Oliyant,  6  East.  387;  Eyans  v.  Walton,  L.  R.  2  G.  P.  615. 
Debanclilng  a  female  servant  was  a  trespass.  Edmondson  v.  Macheii,  2 
Term  R.  4. 

i«  Moran  y.  Dawes,  4  Gow.  (N.  Y.)  412. 

IT  Ghamberlain  t.  Hazelwood,  5  Mees.  &  W.  515;  Martinez  y.  Gerber,  3 
Han.  ft  G.  8& 


266  INJURIES   IN   FAMILY    RELATIONS.  (.Oh.  7 


PARENT  AND  CHILD. 


136.  The  common  law  recognized  the  right  of  a  parent  to 
recover  for  wrongs  committed  against  a  child, 
whenever  such  parent  suffered  damage  thereby 
through  the  loss  of  the  service  of  his  child.  In 
order  that  a  parent  should  be  able  to  recover  at 
common  law  for  harm  done  to  his  child,  he  must 
show — 

(a)  Injury  to  the  child. 

(b)  Consequent  loss  by  the  parent  of  the  service  of  the 

child. 

The  common  law  regarded  the  right  of  the  parent  to  recoyer  for 
the  seduction,  enticement,  or  other  injuries  to  the  child  as  interrup- 
tion of  the  relationship  of  master  and  servant,  and  not  of  parent  and 
child,  and  did  not  undertake  to  compensate  the  father  for  wounded 
sensibilities.^'  Accordingly,  the  recovery  of  the  parent  was  based 
upon,  and  varied  with,  the  damage  done  because  of  the  loss  of  serv- 
ice, and  on  the  relationship  of  master  and  servant,  not  parent  and 
child.  The  form  of  action  was  "per  quod  servitium  amisit."  *•  To 
entitle  the  parent  to  recover,  he  must  show  the  existence  of  the  re- 
lationship of  master  and  servant.  Therefore,  the  parent's  right  of 
action  terminates  whenever  the  child  leaves  the  parent's  house  with 
intention  not  to  return.^®  It  has  been  held,  however,  that  if  the 
child  in  fact  returns  to  the  father,  the  defendant  is  liable.'^  So, 
when  the  child  has  been  emancipated  by  the  parent,  the  right  to  re< 
cover  is  gone.*' 

It  is  not  necessary  to  show  that  the  child  rendered  valuable  serv- 
ices. Pouring  tea,  or  milking  cows,  has  been  held  to  be  an  act  of 
service.*'    Even  a  married  daughter  living  apart  from  her  husband 

i«  Evans  v.  Walton,  L.  R.  2  C.  P.  615. 

IB  Martin  v.  Payne,  9  Johns.  (N.  Y.)  387;   Cooley,  Torts,  238,  et  seq. 
20  Bean  v.  Peel,  5  East,  45.    Et  vide  Griffiths  v.  Teetgen,  15  C.  B.  Z4A; 
Manley  v.  Field,  7  C.  B.  (N.  S.)  96. 
SI  Martin  v.  Payne,  9  Johns.  3S7. 

ss  McCarthy  v.  Boston  &  L.  R.  Corp.,  148  Mass.  550,  20  N.  B.  182. 
«3  Carr  v.  Clarke,  2  Chit.  261;   Mann  v.  Barrett,  6  Esp.  32. 
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«ay,  in  this  sense,  render  services  to  her  father.**  Proof  of  actual 
service  of  an  infant  is  unnecessary.  Right  to  service  is  enough.*' 
II  the  child  is  of  age,  there  must  have  been  loss  of  service  to  entitle 
the  parent  to  recover.-*  The  legal  right  of  the  parent  at  the  time 
to  command  the  service  of  the  child,  though  she  resides  and  is  tem- 
porarily employed  elsewhere,  is  suflScient.*^  It  rests  on  his  legal 
obligation  to  provide  for  her  support  and  education,  and  his  conse- 
quent right  to  the  profits  of  her  labor.*® 

This  fiction  of  service  as  the  basis  of  the  right  of  the  parent  to  sue 
for  wrongs  done  the  child  is  generally  recognized  in  America,  al- 
though much  criticised.** 

SAME— ACTIOKS  FOB  IKJUBIES  TO  CHILD. 

187.  At  common  law  the  right  to  command  the  service  of 
the  child,  even  though  temporarily  employed  else- 
where, determined  the  proper  party  plaintiff  in  an 
action  to  recover  for  wrongs  to  the  child. 

^«  Harper  v.  Luffkln,  7  Barn.  &  G.  387.  So  where  the  daughter  Is  an  adult: 
Sutton  Y.  Huffman,  32  N.  J.  Law,  58.    Et  vide  Lipe  v.  Eisenlerd,  32  N.  Y.  221). 

«»  Bartley  v.  Richtmyer.  4  N.  Y.  39-47. 

>•  Martin  v.  Payne,  9  Johns.  387;  Keller  y.  Donnelly,  5  Md.  211;  Yossel  v. 
iMe,  10  Mo.  034;  Mulveball  v.  Millward,  11  N.  Y.  342. 

S7  Boyd  v.  Byrd,  8  Blackf.  (Ind.)  113.  Even  though  the  seducer  was  her  em- 
pk^er:  Simpson  v.  Grayson,  54  Ark.  404, 16  S.  W.  4.  Et  vide  Bartley  v.  Richt- 
i«yer,  4  N.  Y.  38;  White  v.  Murtland,  71  111.  250;  Kennedy  v.  Shea,  110  Mass. 
147;  Furman  v.  Van  Sise,  56  N.  Y.  435;  Clark  v.  Fitch,  2  Wend.  (N.  Y.)  459,  20 
Am.  Dec.  639;  Mobry  v.  Hoffman,  86  Pa.  St.  358;  Benson  y.  Remington,  2 
Mass.  113;  Greenwood  v.  Greenwood,  28  Md.  369;  Doyle  y.  Jessup,  29  111. 
460;  Knight  v.  Wilcox,  14  N.  Y.  413;  Blagge  v.  llsley,  127  Mass.  191;  Russell 
V.  Chambers,  31  Minn.  54,  16  N.  W.  458.  These  cases  go  beyond  the  Engllsli 
rBle.  Dean  y.  Peel,  5  East,  45;  Blaymire  y.  Haley,  6  Mees.  &  W.  55;  Com- 
pare Hedges  y.  Tagg,  L.  R.  7  Exch.  283-285.  This  is  true  eyen  where  the 
oliSld'.ls  an  Imbecile.    Hahn  y.  Cooper,  84  Wis.  629,  54  N.  W.  1022. 

>s  Kennedy  y.  Shea,  110  Mass.  147  (citing  cases);  Martin  y.  Payne,  9  Johns. 
387. 

2*  Ellington  y.  Ellington,  47  Miss.  329;  Mulyehall  y.  Millward,  11  N.  Y.  343; 
Claric  y.  Fitch,  2  Wend.  (N.  Y.)  459;  Kennedy  y.  Shea,  110  Mami.  147.  So  hi 
England:  Sergeant  Manning's  note  to  GrinneU  y.  Wells,  7  Man.  &  G.  1063- 
1044. 
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At  common  law  the  proper  party  plamtifl  was  determined  by  the 
person  who  was  entitled  to  the  service  of  the  child.  Any  one  en- 
titled to  such  service  could  bring  suit  for  wrong  to  the  child.*®  The 
father  was  the  normal  plaintiff.'*  The  mother's  right  to  recover  is 
based  upon  her  right  to  the  service  of  the  child,  and  therefore  could 
not  exist  until  she  became  entitled  to  the  child's  service  by  the 
death— or,  by  statute,  the  desertion — of  the  father.'*  Generally, 
any  person  who  stands  in  loco  parentis,  and  who  was  entitled  to 
the  service  of  the  child,  may  recover.  Thus,  a  guardian,"  or  a 
stranger  in  blood  who  has  adopted  the  person  seduced,  may  be  a 
proper  party  plaintiff.'* 

At  Ckmrnion  Law  the  Seduced  ChUd  Gould  not  Recover  against  Her 

Seducer. 

The  seduced  child  could  not  recover  at  common  law,  not  only  be- 
cause in  many  cases  she  was  a  party  to  the  wrong,  but  because  the 
only  recognized  action  was  based  upon  the  loss  of  service."  The 
injustice  of  the  common-law  rule  is  well  illustrated  by  Ellington  v. 
Ellington."  There  a  daughter  made  her  permanent  home  with  her 
seducer,  her  uncle.  Her  parent  could  not  sue,  for  the  child  was 
out  of  his  service  and  beyond  control;  the  child  could  not  sue,  for 
she  was  particeps  criminis;  the  uncle  could  not  sue,  for  he  was  the 

so  HamUton  v.  Lomax,  26  Barb.  (N.  Y.)  615;  Pence  v.  Dozier,  7  Bush  (Ky*) 
133;  EUington  v.  EUington,  47  Miss.  329;  White  v.  NelUs,  31  N.  Y.  405. 

Si  Vossel  y.  Ck)le,  10  Mo.  634. 

•a  Furman  v.  Van  Sise,  56  N.  Y.  435;   Sargent  v. ,  5  Cow.  <N.  Y.)  106. 

Et  vide  Ryan  v.  Fralick,  50  Mich.  4^,  15  N.  V^.  561.  Of.  South  v.  Dennlston,  2 
Watts,  474. 

S8  Femsler  v.  Moyer,  3  Watts  &  S.  (Pa.)  416;  Blanchard  v.  Ilsley,  120  Mass. 
487. 

»*  IngeraoU  v.  Jones,  5  Barb.  (N.  Y.)  661.  So  a  stepparent:  Bartley  v.  Richt- 
myer,  4  N.  Y.  38.  Putative  grandfather:  Morltz  v.  Garnhart,  7  Watts  (Pa.) 
302.  An  aunt:  Edmondson  v.  MacheU,  2  Term  R.  4.  An  uncle:  Manvell  y. 
Thomson,  2  CSar.  &  P.  303;  Davidson  v.  Goodall,  18  N.  H.  423;  Clark  v.  Fitch, 
2  Wend.  (N.  Y.)  459;  Magulnay  v.  Saudek,  5  Sneed  (Tcnn.)  146;  Martin  v. 
Payne,  9  Johns.  (N.  Y.)  387;  MulvehaU  v.  Millward,  11  N.  Y.  343;  Ball  .t> 
Bruce,  21  lU.  161. 

39  Hutchinson  v.  Horn,  1  Ind.  363;  Smith  v.  Richards,  29  Conn.  232;  Ham- 
ilton V.  Lomax,  2(>  Barb.  (N.  Y.)  615;  Pence  v.  Dozier,  7  Bush  (Ky.>  133. 

8«  47  Miss.  329-34a  x 
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author  of  the  outrage.    ^Thus,  the  ruin  of  the  girl  must  go  unre- 
yengedi  and  the  author  of  it  go  nnwhipt  of  justice." 

138.  Exemplary  damages  were  allowed  to  the  parent  for 
sedactlon,  abduction,  and  the  like,  so  that  recovery 
for  fhe  injury  to  the  relation  of  parent  and  child, 
rather  than  of  master  and  servant,  was  secured. 

"So  action  apart  from  statute  can  be  maintained  by  the  father  for 
injury  in  his  parental  capacity;  but  in  the  struggle  between  sub- 
stantial justice  to  the  parent  and  the  precedents,  the  courts,  in  ac- 
tions for  seduction,  have  clung  to  the  latter  and  striven  to  attain 
the  former,  until  the  anomaly  has  been  produced  of  requiring  the 
action  to  be  prosecuted  by  the  father  for  an  injury  inflicted  upon 
him  in  his  relation  as  master,  and  permitting  a  recovery  in  his  re- 
lation as  a  parent.*^  The  allowance  by  the  court  of  punitive  dam- 
ages enabled  them  to  make  the  fiction  of  service  innocent,  and  to 
do  substantial  justice,  notwithstanding  it.  He  may  recover  ''all 
he  can  feel  from  the  nature  of  the  injury.''  '■ 

138.  Statutory  changes  and  judicial  decisions  tend  to 
abolish  fhe  fiction  of  service,  and  to  recognize  the 
right  of  the  parent  to  sue  for  fhe  injury  to  the 
fiunlly  relation,  and  of  the  child  to  recover  for  its  own 
peculiar  wrong.  The  consent  of  the  child  to  inter- 
course would  bar  its  right  to  recover,  but  not  the 
right  oi^fhe  parent.  Consent  of  the  parent  would 
bar  his  right  to  recover,  and  his  indifference  may 
mitigate  damages. 

By  statutes  of  various  kinds,  and  in  varying  degrees,  the  fiction 
of  proof  of  loss  of  service  as  a  condition  precedent  to  the  right  of 
the  parent  to  recover  for  injuries  done  to  the  child  has  been,  to  a 

»T  McQure  v.  MlUer.  11  N.  O.  133.  "However  difficult  to  reconcUe  to  prin- 
ciple of  giving  greater  damages,"  said  Lord  BUenborough,  in  Irwin  v.  Dear- 
man,  11  East,  24,  "the  practice  is  become  inveterate  and  camiot  .now  be 
Bbaken."  Et  vide  Barbour  v.  Stepbenson,  32  Fed.  66;  Dain  v.  Wycoff,  7  N.  Y. 
191,  18  N.  Y.  45;  Ghellis  v.  Chapman,  125  N.  Y.  214-218,  26  N.  E.  308. 

•s  Garretson  v.  Becker,  52  ni.  App.  255;  Phelln  v.  KenderdUie,  20  Pa.  St  854. 
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large  extent,  abolished.'*  The  tendency  of  legislation  and  deciision 
is  to  recognize  the  reasonable  view  that  when  a  child  is  injured  the 
parent  suffers  one  injury,  which,  according  to  circumstances,  may  or 
may  not  be  based  upon  lawful  service;  and  the  child,  another  and 
distinct  injury;  and  the  master,  under  some  circumstances,  a  further 
damage  in  loss  or  diminution  of  service. 

What  is  Seduction, 

Seduction  is  the  act  of  a  man  in  enticing  a  woman  to  commit  un- 
lawful sexual  intercourse  with  him  by  means  of  persuasion,  solicita- 
tion, promises,  bribes,  or  other  means  without  the  employment  of 
force.*® 

It  has  been  insisted  that  mere  persuasion  of  a  previously  chaste 
woman,  if  followed  by  illicit  intercourse,  as  the  result  thereof,  may 
constitute  seduction.*^  An  unchaste  woman,  who  has  reformed, 
may  be  seduced/^  A  criminal  assault,  or  rape,  however,  is  not 
properly  the  basis  of  an  action  in  the  form  of  seduction,  although  it 
may  entitle  to  as  great  damages.**  There  is  no  substantial  differ- 
ence between  seduction  and  debauchery,  as  a  cause  of  action.** 

Recovery  Jyy  the  Person  Seduced. 

The  right  of  an  unmarried  female  to  sue  for  her  own  seduction, 
and  of  the  father  (or,  in  case  of  his  death  or  desertion,  the  mother) 
to  sue  for  damages  for  seduction,  although  the  daughter  be  not  liv- 
ing with,  or  in  the  service  of,  the  parents,  or  although  there  be  no 
loss  of  service,  is  now  enforced  by  many  courts.**  Where,  bow- 
se Hood  V.  Siidderth.  Ill  N.  C.  215,  10  S.  E.  397;  Stoiidt  v.  Shepherd,  73 
Mich.  588,  41  N.  W.  690  (see  How.  Ann.  St.  %%  7779-7781). 

*o  Black.  Law  Diet.  1074. 

*i  Graham  v.  McReynolds,  90  Tt?nn.  673,  18  S.  W.  272.  Et  vide  Badder  v. 
Keefer,  91  Mich.  611,  52  N.  W.  00;  HaUock  v.  KiDney,  91  Mich.  57,  51  N.  W. 
700. 

42  Patterson  v.  Hayden,  17  Or.  238.  21  Pac.  129;  People  v.  Clark.  33  Mich. 
112. 

«s  Hodges  V.  Bales.  102  Ind.  494,  1  N.  E.  692.  But  see  Watson  v.  Watson,  53 
Mich.  168.  18  N.  W.  605;  Kennedy  v.  Shea,  110  Mass.  147. 

44  Stoudt  V.  Shepherd,  73  Mich.  588.  41  N.  W.  690. 

4s  Hood  V.  Sudderth.  Ill  N.  C.  215.  16  S.  E.  397;  EUington  v.  EUii«tOD,  47 
Miss.  329;  McCoy  v.  Trucks.  121  Ind.  292,  23  N.  E.  93;  Stevenson  v.  Belkoap. 
0  Iowa,  97.  Et  vide  Becker  v.  Mason.  93  Mich.  336,  53  N.  W.  361;  HawD  v. 
Banghart,  76  Iowa,  683.  39  N.  W.  251. 
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ever,  the  intercourse  is  merely  the  result  of  mutual  desire/'  or  of 
a  mere  appeal  to  passion/^  seduction  is  not  made  out  so  as  to  enti- 
tle the  woman  seduced  to  recover.  There  must  be  some  pretense 
or  artifice  used.*'  A  promise  to  marry  is  not  essential  to  consti- 
tute the  wrong,  but  wiU  aggravate  damages.*® 

Becovery  ly  Parent. 

The  consent  of  an  infant  daughter  is  not  a  bar  to  the  father's  re- 
covery.*'  The  parent  may,  however,  be  disentitled  by  his  consent 
to  the  seduction,  and,  by  negligence  or  indifference,  reduce  the  dam- 
ages to  which  he  may  be  entitled.'^*  Pregnancy  is  not  essential  to 
constitute  seduction.  Communication  of  venereal  disease  is  sufiR- 
cient;*^  or  incapacity  to  labor,  without  pregnancy  or  disease.'^ 
It  is  not  material  to  the  father's  recovery  whether  the  wrong  done 
was  accomplished  by  force,  artifice,  or  persuasion.'^* 

Danuiges. 

Damages  in  seduction  exhibit  the  logical  application  of  the  gen- 
eral principles  as  to  damages.  General  damages  may  be  recov- 
ered,*^^ but  not  remote  damages;  as  for  the  illness  of  the  daughter 
three  months  after  seduction,  produced  by  threats  of  a  suit  for  se- 
duction.**   Recovery  may  be  had  for  the  natural   consequences 

*•  Becker  v.  Mason,  03  Mich.  336,  53  N.  W.  361.  As  to  consent  after  re- 
sistance, see  Egan  ▼.  Murray,  80  Iowa,  180,  45  N.  W.  563. 

*T  Hawn  V.  Banghart.  76  Iowa.  083,  39  N.  W.  251. 

49  BaU^  V.  O'Bannon,  28  Mo.  App.  39. 

4*  Franklin  v.  McGorkle,  16  Lea  (Tenn.)  609;  Becker  v.  Mason,  93  Mich. 
336,  53  N.  W.  361. 

5«  White  V.  Mmtland,  71  lU.  250;  Leucker  v.  Stelleu,  89  lU.  545. 

51  Travis  V.  Barger,  24  Barb.  (N.  Y.)  614;  Smith  v.  Masten,  15  Wend.  (N.  Y.) 
270.  As  where  father  allowed  young  people  while  courting  to  sleep  together. 
Seagar  v.  Sligerland,  2  Gaines  (N.  Y.)  219;  Zerfing  v.  Mourer,  2  G.  Greene 
(Iowa)  520. 

"  White  V.  NelUs,  31  N.  Y.  405. 

BB  Abrahams  v.  Kidney,  104  Mass.  222. 

»*  Lawrence  v.  Spence,  99  N.  Y.  669,  2  N.  B.  145;  Lavery  v.  Crooke,  52  Wis. 
612,  0  N.  W.  599. 

SB  Simons  v.  Busby,  119  Ind.  13,  21  N.  E.  451. 

B«  Knii^t  V.  Wilcox,  14  N.  Y.  413.  Compare  this  case  with  Blagge  v.  Ilsley, 
127  Mass.  191.  Compare  Boyle  v.  Brandon,  13  Mees.  &  W.  738,  with  Manvel! 
V.  Thomson,  2  Car.  &  P.  308. 
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which  resulted  from  the  wrong.*^  Thus,  pregnancy,  childbirth, 
Bickness,  and  the  loss  of  social  standing,"'  may  be  considered  in  the 
assessments  of  damages,  where  the  female  is  the  plaintiff.'*  Loss 
of  service  during  the  child's  minority,'*  expense  incurred,  mental 
suffering,  family  dishonor,  and  the  demoralizing  influence  on  other 
children,  are  proper  elements  of  damages  to  be  considered  by  the 
jury,  where  the  action  is  by  the  parent**  Punitive  damages  may 
be  awarded.**  Previous  unchastity,  the  willingness  of  the  child, 
the  indifference  of  the  parent  in  exposing  his  child  before  the  se- 
duction, and  the  insensibility,  will  all  serve  to  mitigate  damages.** 
The  pecuniary  condition  of  the  seducer  may  be  considered.** 

Other  Injuries  to  Children,. 

An  action  lies  by  the  parent  for  the  abduction,  the  enticement, 
or  wrongfully  harboring  a  child,  as  well  as  for  its  seduction.**  Thus, 
a  father  may  sue  a  mother  who  enticed  his  daughter  for  the  benefit 

•T  White  V.  Murtland,  71  in.  250;  Klopfer  v.  Bromme,  26  Wis.  872;  Brown 
V.  Kingsley,  38  Iowa,  220;  Hewitt  v.  Prime,  21  Wend.  <N.  Y.)  79. 

B8  Hawn  V.  Banghart,  76  Iowa,  683,  39  N.  W.  251. 

B»  Wilson  V.  Shepler,  86  Ind.  275. 

•0  Cuming  v.  Brooklyn  City  R.  Co.,  109  N.  Y.  95,  16  N.  B.  65.  Some  proof  of 
loss  of  service  necessary.  Grinnell  v.  Wells,  7  Man.  &  G.  1033;  Eager  v.  Grim- 
wood,  1  Exch.  61. 

«i  PhiUips  V.  Hoyle,  4  Gray  (Mass.)  568;  RoUlns  v.  Chalmers,  51  Vt  592; 
Wandell  v.  Edwards,  25  Hun,  498;  Barbour  v.  Stephenson,  32  Fed.  66;  Stiles 
v.  Tilford,  10  Wend.  338;  Hatch  v.  FuUer,  131  Mass.  574;  Leucker  v.  SteUeu, 
89  111.  545;  Grable  v.  Margrave,  4  111.  372;  Phelln  v.  Kenderdine,  20  Pa.  St. 
354. 

«2  Terry  v.  Hutchinson,  L.  R.  3  Q.  B.  599;  Lavery  v.  Crooke,  52  Wis.  612, 
9  N.  W.  599;  Badgley  v.  Decker,  44  Barb.  (N.  Y.)  577;  Morgan  v.  Ross,  74 
Mo.  318;  Johnston  v.  Disbrow,  47  Mich.  59,  10  N.  W.  79;  Glese  v.  Schultz,  69 
Wis.  521,  34  N.  W.  913;  IngersoU  v.  Jones,  5  Barb.  (N.  Y.)  661;  Baird  v.  Boeh- 
ner,  77  Iowa,  622,  42  N.  W.  454;  Kerns  v.  Hagenbuchle  (Super.  N.  Y.)  17  N. 
Y.  Supp.  369. 

•8  Bolton  V.  Miller,  6  Ind.  263;  ante,  p.  237.  See  Stoudt  v.  Shepherd,  73  Mich. 
588,  41  N.  W.  696;  Cochran  v.  Ammon,  16  lU.  316;  Peters  v.  Lake,  66  lU.  209; 
Hoffman  v.  Kemerer,  44  Pa.  St  452;  White  v.  Murtland,  71  111.  250;  Rea  v. 
Tucker.  51  111.  110. 

•4  Peters  v.  Lake,  66  lU.  206;  Mnllin  v.  Spangenbeig,  112  111.  140;  Lavery  v. 
Crooke,  52  Wis.  612,  9  N.  W.  599. 

•»  Stowe  y.  Heywood,  7  Allen,  118;  Loomis  v.  Deets  (Md.)  80  AtL  612. 


%  139)  ACTIONS   FOR   INJURIES   TO   CHILD.  273 

qI  her  son.**  But  the  parent  may  not  recover  damages  for  the  im- 
proper expulsion  of  his  child  from  school,*^  or  procure  an  injunc- 
tion to  prevent  publication  of  its  i)ortrait,**  because  there  is  no 
loss  of  service,  and  the  law  does  not  compensate  for  such  sentimental 
suffering. 

The  law,  regarding  the  right  of  service  as  property,**  recognizes 
two  classes  of  injuries,  when  an  infant  suffers  personal  injury,  as 
distinguished  from  seduction,  viz.  the  injury  of  the  parent  because 
of  his  loss  of  service  consequent  upon  the  damages  done,  and  the 
injury  of  the  child  because  of  the  damage  inflicted  upon  him.  The 
right  of  the  father  to  recover  indemnity  for  expense  of  care,  medical 
attendance,  and  the  like,  to  which  he  was  put  by  injury  to  his  child, 
although  it  were  incapable  of  rendering  service,  was  duly  recog- 
nized.^* This  doctrine  has  been  declared  until  it  is  now  asserted 
without  reservation  that  an  action  of  this  sort  rests,  not  upon  the 
relation  of  master  and  servant,  but  upon  that  of  parent  and  child, 
and  that  the  damages  may  include  a  reasonable  allowance  for  pro- 
spective loss  of  service,  based  upon  the  evidence  in  the  case.'^^  The 
infant  may  sue,  by  the  proper  statutory  parties,  for  the  damage  he 
cniffers;  and  the  father,  on  his  peculiar  separate  cause  of  action. 
Each  cause  of  action  has  its  peculiar  rule  of  damages.  Thus,  where 
the  child  has  not  been  emancipated  by  the  parent,  not  he,  but  the 
father,  is  entitled  to  compensation  for  his  diminished  capacity  to 
earn  money  during  the  time  intervening  between  the  injury  and 
his  arrival  at  majority.''^  The  father  may  also  recover  actual  loss 
of  service,  as  distinguished  from  prospective,  and  expenses  neces- 
sarily consequent  on  the  care  and  cure  of  the  child.'''  The  negli- 
gence of  the  parent  in  allowing  the  child  to  undertake  employment 

••  Bradl^  v.  Sbafer,  G4  Hun,  428»  19  N.  Y.  Snpp.  640. 
•7  Donahoe  v.  Ricbards,  38  Me.  376;  Spear  v.  Commlngs,  23  Pick.  224. 
•s  Murray  v.  Gast  Lithographic  &  Engraving  Co.,  8  Misc.  Rep.  86,  28  N.  Y. 
Supp.  271. 
••  HaU  V.  Hollander,  4  Bam.  &  G.  660. 

70  Dennis  t.  Glark,  2  Gush.  (Mass.)  347. 

71  Netherland- American  Steam  Nav.  Co.  y.  Hollander,  8  G.  C.  A.  169,  69  Fed. 
417;  Cuming  v.  Brooklyn  City  R.  Co.,  109  N.  Y.  95, 16  N.  B.  65. 

»«  Texas  &  P.  Ry.  Co.  v.  Morlu,  66  Tex.  225,  18  S.  W.  503. 
»■  Dollard  v.  Roberts,  130  N.  Y.  269,  29  N.  E.  104. 
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exposing  him  to  dangers  disproportioned  to  his  years  and  discretion 
may  prevent  recovery.^* 

140.  So  long  as  the  parent  is  under  obligation  to  care  for, 

guide,  and  control,  and  the  child  is  under  recipro- 
cal obligation  to  aid,  comfort,  and  obey,  it  would 
seem  that  no  action  for  tort  will  lie  on  behalf  of 
such  child  against  a  parent. 

The  reason  assigned  for  this  rule  is  that  ''the  peace  of  society 
and  of  the  families  composing  society,  and  a  sound  public  policy, 
designed  to  subserve  the  repose  of  families  and  the  best  interests 
of  society,  forbid  to  the  minor  child  the  right  to  appear  in  court  in 
the  assertion  of  a  claim  to  civil  redress  for  personal  injuries  suffered 
at  the  hands  of  the  parent.  The  state,  through  its  criminal  laws, 
will  give  the  minor  child  protection  from  parental  violence  and 
wrongdoing,  and  this  is  all  the  child  can  be  heard  to  demand." 
Therefore  a  minor  daughter,  who  had  been  married,  but  who,  at  the 
time  of  the  alleged  injury,  was  separated  and  living  apart  from  her 
husband,  cannot  sue  her  parents  for  unlawful  incarceration  in  an 
insane  asylum."' • 

HUSBAND  AND  WIFE. 

141.  No  action  in  tort  ordinarily  lies  between  the  husband 

and  wife  for  injury  to  person  or  reputation,  although 
it  may,  under  statute,  lie  for  injuries  to  separate 
property. 

While  it  may  be  true  that  the  law  does  not  recognize  the  family, 
as  an  abstract  entity,  it  recognizes  and  protects  the  various  rela- 
tionships involved.  The  right  of  the  husband  to  moderately  cor- 
rect his  wife,  if  at  one  tiuie  recognized,^®  has  probably  passed  en- 
tirely away."''    Xor  has  the  husband  any  right,  when  his  wife  re- 

'*  Weaver  v.  Iseiin.  161  Pa.  St.  :i8(;,  29  Atl.  40. 

»•  Hewlett  V.  George,  68  Miss.  703,  9  Soutli.  885. 

'•  State  V.  Rhodes,  1  PhU.  (N.  C.)  453. 

7T  Cooley,  Torts  (2d  Ed.)  262.  citing  Pearman  v.  Pearman,  1  Swab.  &  T.  601; 
People  V.  Winters,  2  Parker,  Cr.  R.  10;  Com.  v.  McAfee,  108  Mass.  458;  Poor 
V.  Poor.  8  N.  H.  307-313. 
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fuses  to  liye  with  him,  to  take  her  person  by  force,  and  restrain  her 
of  her  liberty  until  she  is  willing  to  render  to  him  conjugal  rights.^* 
The  wife  can  sustain  no  action  for  a  tort  by  the  husband  to  her  per- 
son or  reputation,  even  after  divorce,  where  the  tort  was  committed 
upon  her  while  the  relationship  existed.^*    With  the  development 
of  the  modem  law  as  to  separate  property  of  a  wife,  however,  the 
right  of  the  husband  to  sue  his  wife,  and  of  the  wife  to  sue  her  hus- 
band, for  torts  arising  out  of  injury  to  property,  has  been  recog- 
nlzed.** 

SAME— ACTION  FOB  INTEBFEBENCE  WITH  DOMESTIC 

BIGHTS. 

142.  At  common  law,  on  the  fiction  of  services  lo6t«  and, 

generally^  iinder  existing  law,  largely  on  the  theory 
of  pure  tort,  a  husband  not  disentitled  by  his  own 
conduct,  may  maintain  an  action  against  a  third 
person  for  wrongflil  violation  of,  or  interference 
with,  the  personal  domestic  duties  owed  him  by 
his  wife,  notwithstanding  her  acquiescence  in  the 
wrong. 

143.  The  corresponding  right  of  the  wife  to  sue  has  been 

frequently,  but  not  universally,  recognized. 

Action  by  the  Husband  for  Defilement  of  the  Wife, 

As  against  an  adulterer,  a  husband  had  at  common  law  an  ac- 
tion of  criminal   conversation.    This  has  been  abolished.*^    The 

T»  Cochrane's  Case,  8  Dowl.  630,  overruled  by  Reg.  v.  Jackson  [1891]  1  Q.  B. 
071. 

T»Preethy  v.  Preethy,  42  Barb.  641;  Longendyke  v.  Longendyke,  44  Barb. 
iM56;  PhUUps  v.  Barnet,  1  Q.  B.  Div.  436;  Peters  v.  Peters,  42  Iowa,  182;  Main 
V.  Main,  46  lU.  App.  106;  Abbott  v.  Abbott,  67  Me.  304;  Llbby  v.  Berry.  74 
Me.  286;  Schultz  v.  Schultz,  89  N.  Y.  644,  27  Hun,  26-^4.  A  husband  cannot 
sue  his  wife  to  recover  damages  for  deceit  by  which  he  was  induced  to  marry 
her.    Kujek  v.  GoldmaD,  9  Misc.  Rep.  34,  29  N.  T.  Supp.  294. 

so  Mason  v.  Mason,  66  Hun,  386,  21  N.  T.  Supp.  306;  Ryerson  v.  Ryerson,  55 
Hun,  611,  8  N.  Y.  Supp.  738;  Bums  v.  Kirkpatrick,  91  Mich.  364,  51  N.  W.  893. 
See  Smith  v.  Smith,  78  Mich.  445,  41  N.  W.  499,  500. 

•i  20  &  21  Vict.  c.  85,  if  33-39. 
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real  remedy  for  many  years  was  the  action,  adapted  from  that  for 
enticing  away  a  servant  per  quod  serritium  amisit,  in  the  form 
I>er  quod  consortium  amisit.  The  same  latitude  being  allowed  in 
the  estimate  of  the  husband's  damages  as  were  granted  the  parent 
in  suing  for  seduction  made  the  proceeding  almost  a  penal  one.** 
The  tendency  of  current  legislation  and  decision,  however,  is  to 
base  the  action  on  the  pure  theory  of  tort,  and  to  ignore  the  lim- 
itation introduced  by  the  fiction  of  service.  The  willingness  or 
unwillingness  of  the  wife,  the  loss  or  the  absence  of  service,  does 
not  affect  the  right  of  the  husband  to  sue.  The  essential  right 
injured  is  the  right  of  a  man  to  exclusively  beget  his  own  children. 
Loss  of  society,  affection,  and  service  will  be  presumed.**  Con- 
sent of  the  husband,  whether  to  the  specific  act,  or  general  immor- 
ality of  the  wife,  is  a  bar  to  his  right  to  recovery.**  And  his  own 
previous  infidelity  during  marriage  may  mitigate  damages.** 

Action  hf  the  Hushand  for  Alienation  of  the  Wife^a  Affections. 

To  entitle  the  husband  to  recover,  it  is  not  necessary  that  she 
should  have  been  seduced  or  debauched.  An  action  lies  for  the 
alienation,**  or  even  for  the  partial  alienation,*^  of  her  affections. 

Under  the  action  per  quod  consortium  amisit,  the  husband  could 
recover  for  the  "comfort  and  assistance"  of  his  wife.  In  Winsmore 
v.  Greenbank,**  the  loss  to  the  husband  for  which  an  action  lay 

8S  3  BL  Gomm.  139,  140;  Cornelias  v.  Hambay,  150  Pa.  St.  359,  24  AU.  515. 

8»  Blgaouettc  v.  I'aulet,  134  Mass.  123;  Weedon  v.  TlmbreU,  5  Term  B.  360; 
Ymidt  V.  Hartrunft,  41  UL  9;  Peters  v.  Lake.  06  lU.  206;  Wales  v.  Miner,  89 
Ind.  118;  Hadley  v.  Heywood,  121  Mass.  236;  Johnston  v.  Disbrow,  47  Bdldi. 
59,  10  N.  W.  79;  Barnes  v.  AUen,  30  Barb.  (N.  Y.)  663. 

84Schom  V.  Berry,  63  Hun,  110,  17  N.  Y.  Supp.  572;  Fry  v.  Drestler,  2 
Yeates,  278;  Cook  v.  Wood,  30  Ga.  891. 

ts  Smith  v.  Masten,  15  Wend.  (N.  Y.)  270;  Rea  v.  Tucker,  51  lU.  110. 

8«  Rudd  v.  Rounds,  64  Vt.  432,  25  AtL  438;  Tasker  v.  Stanley,  153  Maas.  148, 
26  N.  B.  417;  Higham  v.  Vanosdol,  1^01  Ind.  160;  Hutcheson  ▼.  Peck,  5  Johns. 
(N.  Y.)  196;  Heermance  v.  James,  47  Barb.  (N.  Y.)  120. 

•T  Fratini  v.  CaslinI,  06  Vt.  273,  29  AU.  252. 

••  Willes,  577.  See,  also.  Wood  ▼.  Mathews,  47  Iowa,  410;  Turner  v.  Estes, 
3  Mass.  316;  Tasker  v.  Stanley,  153  Mass.  148,  20  N.  E.  417;  White  t.  Ross,  47 
Mich.  172,  10  N.  W.  188;  Modisett  v.  M.Pike,  74  Mo.  636;  Hutcheson  ▼.  Pedc, 
5  Johns.  (N.  Y.)  196;  CampbeU  v.  Carter,  3  Daly  (N.  Y.)  165;  Perry  v.  Lovejoy. 
49  Mich.  529,  14  N.  W.  485. 
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was  that  he  had  had  a  fortune  left  to  her  separate  use.  The  action 
lies  where  the  wife  is  retained  against  the  inclination  of  her  hus- 
band. If,  however,  he  has  Hi-treated  her,  and  another  person  acts 
in  mere  hospitality,  there  is  no  responsibility.**  A  parent,  while  he 
may  not  restrain  his  daughter,  who  has  left  an  indifferent  husband, 
from  returning  to  him,  may  counsel  her  for  her  own  good  to  re- 
main away,  and  offer  her  a  home  and  a  living.**  The  parent's  mo- 
tive will  be  presumed  to  be  good,  unless  it  be  shown  to  be  evU. 
The  parent  will  not  be  liable  for  sheltering  the  wife  or  advising  her 
to  leave  her  husband.*^  But  a  stranger  does  such  things  at  his 
perU.  He  may  justify  himself  by  showing  good  faith  and  good 
cause,  but  the  burden  is  on  him  to  prove  it.*'  The  soundness  of 
this  distinction  has  been  seriously  questioned.*'  And  there  is  ex- 
ce^ingly  good  authority  against  it** 

Action  ly  the  HuAand  for  MiaceUaneoua  Wrmigs. 

The  common  law  went  to  great  length  to  protect  the  husband 
against  the  wrongful  interference  with  his  domestic  rights  by  third 
persons.  Any  one  who  knowingly  assists  the  wife  in  the  violation 
of  her  duty  as  such  is  guOty  of  a  wrong  for  which  an  action  will 
lie,  when  injury  is  thereby  inflicted  on  the  husband.*"  Therefore, 
an  action  may  be  maintained  against  a  druggist  for  selling  a  wife 
a  dangerous  quantity  of  laudanum.** 

Action  hy  Wife  for  JEnticemervt  of  Husband, 

The  common-law  right  of  a  married  woman  to  sue  a  third  person 
for  the  seduction  or  enticing  away  of  her  husband  has  been  denied, 

«•  Berthon  v.  Cartwright,  2  Esp.  480;  Philp  v.  Squire,  1  Peake,  114;  Tasker 
r.  Stanley,  153  Mass.  148.  26  N.  E.  417. 

•0  White  V.  Ross,  47  Mich.  172.  10  N.  W.  188;  Glass  v.  Bennett,  89  Tenn.  478, 
14  S.  W.  1085. 

•1  Huling  V.  Huling,  32  lU.  App.  519-522  (collecting  cases). 

«2  Higham  v.  Vanosdol,  101  Ind.  160-166;  Modlsett  v.  McPike,  74  Mo.  636. 

»»  Bennett  v.  ^rnlth,  21  Barb.  (N.  Y.)  439. 

94  Tasker  v.  Stanley  (1891)  153  Mass.  148,  26  N.  E.  417;  Winsmore  ▼.  Green- 
baiik,  Willes,  577;  Philp  v.  Squire,  1  Peake,  82;  Turner  ▼.  Estes,  3  Mass.  316: 
Stowe  V.  Heywood,  7  AUen  (Mass.)  118;  Holtz  v.  Dick,  42  Ohio  St.  23;  Hutche- 
son  V.  Peck,  5  Johns.  (N.  Y.)  196;  Schuneman  v.  Palmer,  4  Barb.  (N.  Y.)  225. 

•5  Barnes  v.  Allen,  30  Barb.  (N.  Y.)  063,  per  Latt.  J. 

•«  Hoard  r.  Peck,  56  Barb.  (N.  Y.)  202. 
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because  at  common  law  the  property  of  the  husband  was  the  prop- 
erty of  the  wife,  and  such  damages,  if  recovered,  would  become 
his  property.  Therefore,  it  has  been  urged,  to  allow  her  to  recover 
would  involve  the  absurdity  that  the  husband  might  also  sue  for 
such  a  cause.*^  On  the  other  hand,  it  has  been  insisted  that,  in 
natural  justice,  no  reason  exists  why  the  right  of  the  wife  to  main- 
tain an  action  against  the  seducer  of  her  husband  should  not  be 
co-extensive  with  his  right  of  action  against  her  seducer.  The 
weight  of  authorities  and  the  tendency  of  the  legislation  strongly 
incline  to  the  latter  opinion.**  An  action  by  the  wife  against 
her  mother-in-law  for  the  enticement  of  a  husband  has  been  enter- 
tained on  principles  similar  to  those  giving  the  corresponding  right 
of  action  to  the  son.**  The  measure  of  her  damages  in  such  cases 
is  the  actual  injury  caused  by  the  loss  of  her  husband's  affection 
and  support,  and  exemplary  damages  when  the  injury  is  willful 
and  wanton,  according  to  the  defendant's  pecuniary  circumstan- 
ces.*** 


SAME— INJUBIES  TO  WIFE— DOUBLE  CAUSE  OF  ACTION. 

144.  Where  the  injuries  to  the  wife  complained  of  do  not 
arise  from  a  state  of  facts  in  which  the  wife's  own 
wrong  is  an  essential  part,  there  are  two  distinct 
causes  of  action: 

(a)  The  ix\Jury  to  the  wife; 

(b)  The  ix\Jury  to  the  husband. 

»T  Duflies  V.  Duffies  (1890)  76  Wis.  374.  45  N.  W.  622;  Bice  y.  Rice,  104  Mich. 
371,  62  N.  W.  833;  Clow  y.  Chapman,  125  Mo.  101,  28  S.  W.  828;  Doe  v.  Roe, 
82  Me.  503.  20  AtL  83.  Et  yide  Lynch  y.  Knight,  9  H.  L.  Caa.  577;  Reader  y. 
Purdy,  41  HI.  279-282;  Kroessln  v.  Keller  (1895)  60  Minn.  372.  62  N.  W.  438. 

•t  Westlake  y.  Westlake.  34  Ohio  St  621;  Warren  y.  Warren,  89  Mich.  123, 
50  N.  W.  842;  Foot  y.  Card.  58  Conn.  1,  18  Atl.  1027;  Seayer  y.  Adams,  66  N. 
H.  142,  19  Atl.  776;  Baasett  y.  Bassett,  20  111.  App.  543;  Haynea  y.  Nowlln, 
129  Ind.  581,  29  N.  B.  389;  Wolf  y.  Wolf,  130  Ind.  599,  30  N.  B.  308;  Mehroff 
V.  Mehroff,  26  Fed.  13;  Bennett  y.  Bennett,  IIC  N.  Y.  584,  23  N.  B.  17. 

••  HuUng  y.  HuUng,  32  111.  App.  519. 

100  Waldron  y.  Waldron,  45  Fed.  313. 
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146.  At  conunon  law  the  husband  was  a  necessary  party 
to  proceedings  on  both  causes  of  action.  This  has 
been  generally,  but  not  universally,  changed  by 
statute,  so  as  to  allow  the  husband  and  the  wife  to 
sue  separately  and  in  their  own  names  for  their  re- 
spective damages. 

In  most  of  the  cases  already  considered,  the  wrong  involved  is  ex- 
clnsivelj  the  husband's.  The  wife's  own  conduct  in  itself  is  a  wrong 
to  him.  But,  whenever  she  is  innocent,  the  legal  aspect  of  the  facts 
change  entirely.  The  woman  who  consents  to  adultery  is  in  a  very 
.different  position  in  law  from  that  occupied  by  the  unfortunate  vic- 
tim of  a  rape.  And  the  right  of  a  husband  to  sue  for  the  injuries 
of  his  wife,  caused  by  either  violence  or  negligence,  is  not  inconsist- 
ent with  her  right  to  recover  on  the  same  state  of  facts.  His  dam- 
age is  consequential,  and  consists  of  loss  of  service,  society,  medical 
expenses,  and  other  incidental  losses.^  ®^  Her  damage  is  direct,  and 
arises  from  the  injury  to  her  person,  her  individual  suffering,  and 
similar  harm. 

Partiea  Plaimiiff. 

This  was  distinctly  recognized  by  the  conmion  law.^**  But,  un- 
der its  peculiar  doctrine  as  to  this  relationship,  the  husband  and 
wife  were  required  to  be  joined  as  parties  plaintiff  in  an  action  for 
personal  injuries  to  her.  This  requirement  has  generally  been 
changed  by  statute  so  that  ordinarily,  but  not  always,***  the  wife 

!•!  SkQglund  V.  Railway  CJo.,  45  Minn.  330,  47  N.  W.  1071;  Blair  v.  RaUroad 
Co.,  89  Mo.  334,  1  S.  W.  367;  Reading  v.  Pennsylvania  R.  Co.,  62  N.  J.  Law, 
2B4,  19  AtL  321;  Brooks  v.  Schwerin,  64  N.  Y.  343;  Mewhirter  v.  Hat  ten,  42 
Iowa,  288. 

102  Hyatt  V.  Adams,  16  Mich.  180;  Miclilgan  Central  R.  Co.  v.  Coleman,  2S 
Mich.  439  (reviewing  cases,  page  444);  Burt  v.  McBain,  29  Mich.  262. 
.  lot  Foumet  v.  Steamship  Co.,  43  La.  Ann.  1202,  11  South.  641.  Et  vide 
Barker  v.  RaUway  Co.,  92  Ala.  314,  8  South.  466;  Gallagher  v.  Bowie,  ^  Tex. 
266, 17  S.  W.  407;  Mewhlrter  v.  Hatten,  42  Iowa,  288;  Tuttle  v.  Chicago,  R.  L 
ft  P.  R.  Co.,  Id.  618;  Stone  v.  Bvans,  32  Minn.  243,  20  N.  W.  149.  The  hus- 
band and  wife  have  separate  injuries  on  which  to  base  action  for  criminal  as- 
sault on  the  wife.  Johnston  v.  Disbrow,  47  Mich.  69,  10  N.  W.  79.  As  to  vio- 
lation of  right  of  husband  and  wife  to  sleep  together,  vide  PuUman  Palace-Car 
Oo.  V.  Bales  (Tex.  Sup.)  14  S.  W.  855;  Id.,  80  Tex.  211, 16  S.  W.  786. 
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may  recover  for  her  peculiar  injury,  and  the  husband  for  his.*** 
She  may  certainly  recover  for  injuries  to  a  business  carried  on  by 
her  as  a  feme  sole,***  when  such  injuries  are  specially  pleaded.*** 
Thus,  he  niay  sue  alone  for  damage  done  her  person,  caused  by  the 
negligence  of  another.**^  Inasmuch  as  the  services  of  a  married 
woman  belong  to  her  husband,  any  injury  to  her,  injuriously  affect- 
ing them,  would  naturally  be  a  part  of  the  damages  which  he  can 
recover.***  But  a  physical  injury  impairing  her  capacity  to  labor 
has  been  classified  with  pain  and  suffering,  and  she  has  been  hdd 
to  have  such  an  interest  in  her  working  capacity  that  she  can  re- 
cover for  its  impairment  the  amount  depending  on  the  nature  of 
the  injury  and  the  length  of  time  during  which  the  pain  and  dep- 
rivation  will  continue.***  Where  the  wife  cannot  recover  for  per- 
sonal injuries,  because  guilty  of  contributory  negligence,  her  hus- 
band cannot  recover  for  the  loss  of  her  services  consequent  on  such 
injuries.***  A  husband  and  wife  cannot  recover  for  a  personal 
injury  to  the  wife,  if  the  husband  was  guilty  of  contributory  n^- 
ligence.*** 

104  KeUey  v.  Mayberiy  Tp.,  154  Pa.  St  440,  26  AtL  596;  Henry  v.  Elopfer, 
147  Pa.  St  178.  23  Atl.  337,  338. 

io»  Wolf  V.  Bauereis,  72  Md.  481, 19  AtL  1045. 

lOttUiandcy  v.  Diy-Pock,  E.  B.  &  B.  R.  Co.,  118  N.  Y.  304,  23  N.  B.  461; 
Wools^  V.  Trustees,  61  Hun,  136,  15  N.  Y.  Supp.  647. 

lOT  Ohlcago,  B.  &  Q.  R.  €k>.  v.  Dunn,  52  lU.  260;  Chicago,  B.  &  Q.  R.  Co.  v. 
DicJcson,  67  111.  122;  Berger  v.  Jacobs,  21  Mich.  215;  Du  Bois  Borough  v. 
Baker,  120  Pa.  St  266,  13  Ati.  783.  Compare  Hyatt  v.  Adams,  16  Mich.  180; 
Bennett  v.  Bennett,  116  N.  Y.  584,  23  N.  E.  17. 

lotBedLer  v.  Janlnski  (Com.  PI.)  15  N.  Y.  Supp.  675;  National  Bank  v. 
Spnigue,  20  N.  J.  Bq.  13;  Reynolds  v.  Robinson,  64  N.  Y.  589;  Shaeffer  v. 
Sheppard,  54  Ala.  244;  Porter  v.  Dunn,  131  N.  Y.  314,  30  N.  B.  122;  Kava- 
Daugh  V.  JanesTille,  24  Wis.  618;  Meese  v.  City  of  Fond  du  Lac,  48  Wis.  323, 
4  N.  W.  406. 

io»  Atlanta  St  R.  Co.  v.  Jacobs,  88  Ga.  G47,  15  S.  E.  825;  Metropolitan  St. 
Ry.  Co.  V.  Johnson,  90  Ga.  500,  10  S.  E.  49.  See  Roberts  v.  City  of  Detroit,  102 
Mich.  64,  60  N.  W.  450. 

110  Winner  v.  Oakland  Tp.,  158  Pa.  St  405,  27  Atl.  1110,  1111. 

111  Pennsylvania  R.  Co.  v.  Goodeuough,  55  N.  J.  Law,  577,  28  Atl.  3. 
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165.  Slander  of  Tltie  or  Property. 

DEFAMATION  DEPINED. 

146.  DefiEtination  is  a  false  publication  calculated  to  bring 
into  disrepute.    As  to  its  objects,  it  may  refer  to — 

(a)  Persons,  when  it  is  commonly  called  libel  and  slan- 

der; or 

(b)  Things,  when  it  is  commonly  called  slander  of  prop- 

erty or  title. 

Defamation  is  the  generic  name  for  injuries  to  reputaticm. 
While  it  is  commonly  called  slander  of  title  when  it  concerns  prop- 
erty, still,  where  the  words  of  a  publication  apply  to  property,  in 
such  a  way  as  to  injure  the  reputation  of  the  owner  by  exposing  him 
to  hatred,  contempt,  or  ridicule,  it  is  a  libel  on  such  person.^ 

The  right  of  reputation  is  a  confused  one.  It  is  sometimes  re- 
garded as  an  absolute  or  simple  right,  from  the  violation  of  which 
damage  will  be  presumed.     In  many,  perhaps  in  most,  cases,  the 

1  State  V.  Mason.  2G  Or.  273,  38  Pac.  130. 
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right  is  a  right  not  to  be  harmed,  from  the  violation  of  which  there 
is  no  presumption  of  damage,  and  no  cause  of  action  arises  unless 
damages  conforming  to  the  legal  standard  can  be  proved. 

It  does  not  seem  to  be  definitely  settled  whether  the  right  of 
reputation  must  be  respected  at  peril, — ^as  is  true,  for  example,  of 
the  right  of  personal  security,  or  of  freedom  of  locomotion.*  More- 
over, malice  is  an  essential  ingredient  of  the  wrong.  Accordingly, 
while  the  right  to  reputation  is  a  natural,  as  distinguished  from  an 
acquired,  one,  it  can  scarcely  be  accurately  called  an  absolute  right. 
It  is  a  right  not  to  be  harmed. 

The  right  to  recover  for  personal  defamation  depends  upon  suffi- 
cient and  consistent  allegation  and  proof  that,  first,  words  or  other 
signs  (a)  capable  of  a  disparaging  meaning  (b)  were  used  in  that 
sense  (c)  with  reference  to  plaintiff;  second,  that  such  words  or  signs 
were  (a)  published  by  defendant  so  that  (b)  one  third  person,  at 
least,  understood  the  ill  meaning;  and,  third,  that  damage  resulted 
to  plaintiff  either  (a)  from  presumption  of  law  (which  is  more  liberal 
to  the  plaintiff  iui  libel  than  in  slander)  or  (b)  from  proof  of  special 
damage,  which  has  been  specially  averred.  Historical  differences, 
however,  make  it  inconvenient  to  consider  these  subjects  in  this  or- 
der. 

PUBUCATION^LIBEL,  SLANBEB,  AND  MALICIOUS 
PBOSECUTION  BISTINOUISHEB. 

147.  Publication  of  de&matory  matter  consists  in  com- 
monicating  it  to  a  third  person  or  persons.  Ac- 
cording to  the  manner  of  publication,  it  is  either 

(a)  Slander,  which  is  defamation  of  a  person  by  mere 

talk; 

(b)  libely  which  is  personal  defeunation  by  any  other 

means,  except  through  courts  of  Justice;  or, 

(c)  Malicious  prosecution,  which  is  de&mation  through 

courts  of  Justice. 

2  See  Burt  v.  Advertiser  Newspaper  Co.,  154  Mass.  238-245,  28  N.  B.  1;  Han- 
son T.  Globe  Newspaper  Co.,  159  Mass.  293,  34  N.  E.  462;  Shepheard  ▼.  Wblt- 
aker,  L.  R.  10  C.  P.  502;  McLean  v.  New  York  Press  Co.,  64  Hun,  639, 19  N.  Y. 
Snpp.  262.    And  see  Davis  y.  Marxliausen,  103  Micb.  315,  61  N.  W.  504;  Loibl 
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PMication — Libd  and  Slander. 

There  are  many  attempted  definitions  of  libel  and  slander.  A 
favorite  distinction  is  that  in  slander  intelligence  is  communicated 
to  the  sense  of  hearing;  in  libel,  to  the  sense  of  sight.'  This  is 
essentially  true.  Slander  is,  generally  speaking,  published  by  word 
of  mouth;  libel,  by  writing,  printing,  pictures,  emblems,  or  eJOSgies.* 
However,  gestures  and  signs — for  example,  movements  of  lips  of 
dumb  people — are  equivalent  to  spoken  words,  and  publish  slan- 
der, not  libel.  They  are,  however,  addressed  to  the  sense  of  sight, 
and  not  to  the  sense  of  hearing.  Perhaps  a  more  vital  distinction 
is  that  in  slander  the  defamatory  matter  has  a  fugitive  form;  in 
libel  it  is  embodied  in  a  permanent  form.  In  slander,  production 
and  publication  are  identical;  in  libel,  its  production  is  one  thing 
and  its  publication  another. 

Again,  slander  is  a  wrong  which  cannot  be  committed  by  joint 
tort  feasors.  Libel  can.  '^An  action  for  slander  will  not  lie  jointiy 
against  two.  Such  an  action  cannot  be  maintained,  because  the 
words  of  one  are  not  the  words  of  another.  A  separate  action  for 
words  spoken  must  be  prosecuted  against  each.  Even  if  a  husband 
and  wife  utter  similar  words  simultaneously,  they  were  regarded  as 
two  separate  publications,  and  an  action  had  to  be  brought  against 
the  husband  alone  for  what  he  said,  and  against  both  husband  and 
wife  for  her  words."  *  There  is  another  distinction  between  libel 
and  slander,  which  follows  rather  as  a  consequence,  after  it  has  been 
determined  whether  the  wrong  in  a  given  case  is  to  be  regarded  as 
libel  or  slander,  than  as  means  for  determining  the  nature  of  the 
wrong  in  issue.     Thus,  libel  is  a  criminal  wrong,  while  slander  at 

V.  Breidenbach,  78  Wis.  49,  47  N.  W.  15;  Stanley  v.  PoweU  [1891]  1  Q.  B.  80; 
Holmes  v.  Mather,  L.  R.  10  Bxch.  261;  Fletcher  v.  Rylands,  L.  R.  1  Exch.  277, 
L.  R.  3  H.  L.  330. 

s  Cooley,  Torts,  p.  193;  Townsh.  Sland.  &  L.  c.  1. 

«  A  gallows  at  the  door  of  an  obnoxious  i>erson  is  a  libel  on  him.  Case  de 
LibeUis  Famosis,  5  Coke,  125b.  And  see  Eyre  v.  Garliek,  42  J.  P.  68.  Query: 
Is  not  Jefferies  v.  Duncombe,  11  East,  226  (pimp  and  bawdyhonse),  a  case  of 
libel,  not  of  nuisance?  A  placard,  Kay  v.  Jansen,  87  Wis.  118,  58  N.  W.  245. 
A  statue,  1  Hawk.  P.  C.  (8tXi  Ed.)  542: 

•  Van  Horn  v.  Van  Horn,  56  N.  J.  Law,  318,  28  Atl.  669-  671. 
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common  law  was  not,  and  in  most  places  is  not  now,  punishable  ais 
a  public  wrong.* 

There  is  a  third  means  of  publishing  defamation,  viz.  by  courts  of 
justica^  But  it  can  scarcely  be  said  to  be  true  that  injury  to  the 
reputation  is  the  only  one  produced  by  malicious  prosecution.  Dam- 
ages, in  this  form  of  wrong,  may  be  ''to  plaintiff's  property  or  his 
reputation,  or  may  arise  from  his  being  put  in  danger  of  life,  limb, 
or  liberty.'* 

SAME— WHAT  CONSTITUTES. 

148.  Pablication  consists  in 

(a)  The  giving  out  of  defamatory  matter  by  the  defend- 

ant; 

(b)  The  taking  in  by  a  third  person  or  third  persons. 

Ths  Oimmg  OuU 

No  amount  of  malice  in  thought  can  make  silence  or  inactivity 
actionable  as  libel  and  slander.  Unless  the  defamatory  matter  has 
been  given  out  to  some  third  person,  there  can  be  neither  actual 
damages  nor  a  basis  on  which  the  law  can,  with  any  show  of  reason, 
presume  damage.  There  is  no  injury  to  the  reputation.'  There 
is,  however,  no  magic  in  the  number  of  persons  to  whom  the  intelli- 
gence is  communicated.  A  single  person,*  though  invisible,^*  is 
sufficient.     But  the  communication  must  be  to  a  third  person.^  ^ 

•  As  to  '^candalum  magnatum/'  see  Townsh.  Sland.  &  L.  fi  138.  As  to  dta- 
tinction  between  dvU  and  criminal,  see  Warnock  v.  Mitchell,  43  Fed.  428. 

7  Townsh.  Sland.  &  L.  YI.  "An  action  for  libel  is  upon  all  fours  with  an 
action  for  malicious  prosecution.  The  latter  is  but  an  aggravated  form  of  an 
action  for  libel,  as  in  it  the  libel  is  sworn  to  before  a  magistrate.*'  Briggs  t. 
Garrett,  111  Pa.  St.  404,  2  AU.  513. 

8  Generally,  see  Pittard  t.  Oliver  [1891]  1  Q.  B.  474;  Bacon  y.  Michigan  Gent 
K.  Co.,  55  Mich.  224.  21  N.  W.  324;  Young  v.  Clegg.  93  Ind.  371;  Spaits  r. 
Poundstono,  87  Ind.  522;  Marble  v.  Chapin,  132  Mass.  225;  Mielenz  r.  Qoas- 
dorf,  68  Iowa,  720,  28  N.  W.  41. 

0  Adams  v.  Lawson,  17  Grat.  250. 

10  Desmond  v.  Brown,  33  Iowa,  13;  Sbelllll  v.  Van  Deusen,  13  Gray,  304. 

11  Sheffill  V.  Van  Deusen,  13  Gray,  304;  Pavlovski  v.  Thornton,  89  Ga.  829, 
15  S.  E.  822;  Shepheard  v.  Whltaker,  L.  R.  10  C.  P.  502. 
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Where  persons  mutually  engage  in  exchange  of  opprobrious  epithets, 
neither  can  maintain  an  action  for  slander.^' 

While  an  allegation  that  defamatory  matter  was  ^published"  is 
a  sufficient  allegation  that  it  was  given  out,^'  a  charge  that  it  was 
''printed''  has  been  held  insufficient.^^  although  printing  implies 
passing  through  a  compositor's  room  and  should,  therefore,  perhaps 
be  hdid  to  be  prima  facie  publication.^^  If  the  libel  charged  be  con- 
tained in  a  sealed  letter,  read  only  by  the  plaintiff,  there  is  no  giv- 
ing out  to  a  third  person.*'  But  it  is  otherwise  if  the  letter  refer 
in  libelous  words  to  the  plaintiff,  and  a  third  person  to  whom  it  is 
sent  reads  it,*^  even  if  such  person  be  the  plaintiff's  wife  *"  or  clerk,** 
or  it  is  read  aloud  to  a  stranger  by  the  writer.'^  Indeed,  a  dictated 
typewritten  letter,^*  or  a  telegram  sent,**  or  a  postal  card  mailed,*' 
or  the  signing  and  delivery  of  a  petition,**  may  necessarily  involve 
the  publication  of  libelous  contents  to  third  persons.  The  tech- 
nical sense  of  publication  is  essentially  different  from  the  colloquial. 
Every  sale  of  a  newspaper  is  a  fresh  publication,**^  but  a  news 
vendor  is  not  necessarily  liable  as  a  publisher  of  defamatory  matter 
contained  in  what  he  sells.**     It  is  no  publication  to  show  a  copy 

IS  Goldberg  v.  Dobberton,  46  La.  Ann.  1303,  16  South.  192;  Phillips  v.  Jan- 
sen,  2  Esp.  624;  Mlelenz  v.  Qunsdorf,  68  Iowa,  726,  28  N.  W.  41. 

i»  Wilcox  V.  Moon,  64  Vt  460,  24  AU.  244;   Id.,  61  Vt  484,  17  All.  742. 

1*  Sproul  V.  PiUsbury,  72  Me.  20;  Prescott  v.  Tousey,  50  N.  Y.  Super.  Gt  12. 

IS  Baldwin  v.  Elphinston,  2  W.  Bl.  1037. 

i«  Wamock  v.  MitcheU,  43  Fed.  428;  Spaits  v.  Poundstone,  87  Ind.  522;  Jjyle 
T.  Glason,  1  Gaines,  581;  WiUard  v.  MeUor,  19  Golo.  534,  36  Pac.  148. 

IT  Toung  V.  Glegg,  98  Ind.  371;  Oough  v.  Goldsmith,  44  Wls^  262;  BV>wles 
T.  Bowen,  SO  N.  Y.  20. 

18  Wenman  v.  Ash,  13  G.  B.  836,  22  Law  J.  G.  P.  190-192.  per  Maole,  J.; 
Schenck  v.  Schenck,  20  N.  J.  Law,  208. 

i»  Delacroix  v.  Thevenot  (1817)  2  Starkle,  63. 

20  Snyder  v.  Andrews,  6  Barb.  43. 

SI  Pullman  v.  HiU  [1891]  1  Q.  B.  524.  Giving  a  letter  containing  matter  de- 
famatory of  another  to  a  deriL  to  copy,  which  he  does,  is  a  pnbUcatlon.  State 
V.  Mclntire,  115  N.  G.  769,  20  S.  E.  721. 

*2  WilUamson  v.  Freer,  L.  R.  9  C.  P.  393. 

ss  Robinson  v.  Jones  (1879)  L.  R.  4  Ir.  391.  So  It  is  libel  to  send  throngh  the 
maU  an  envelope  having  indorsed  thereon,  in  large  letters,  '*Bad-Debt  GoUectlng 
Agmcy.*'    State  v.  Armstrong,  106  Mo.  395,  16  S.  W.  604. 

24  Ck>toUa  V.  Kerr,  74  Tex.  89,  11  S.  W.  1058.  Gf.  Woods  v.  Wiman,  122  N. 
Y.  445,  25  N.  B.  919. 

2«  See  post,  notes  29»  30.  >•  See  post,  notes  29.  SO. 
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of  a  caricature  to  a  person  who  asks  to  see  it.'^  If  one  sends  an- 
other a  sealed  letter  containing  defamatory  matter,  and  which  the 
latter  reads  aloud,  he  cannot  recover,  because  the  publication  is 
his  own  act.=®  Again,  the  act  of  publishing  is  not  the  defend- 
ant's, if  he  does  not  know  of  it.  "A  newspaper  is  not  like  a  fire. 
A  man  may  carry  it  about  without  being  bound  to  suppose  that  it 
is  likely  to  do  any  injury."  ^^  But  it  would  seem  that  a  man  so  far 
acts  at  his  peril,  with  respect  to  defamatory  matter  which  he  has 
originated,  that  if,  without  intention,  as  by  inadvertence  on  his 
part,  it  reaches  and  is  known  to  third  persons,  he  should  be  held 
to  have  published  it.*® 

The  Taking  in  hy  Third  Persons. 

The  essence  of  publication  is  not  the  employment  of  means  to  giv(^ 
out  the  defamatory  matter,  but  the  actual  communication  of  intel 
ligence  to  third  persons.  This  is  not  accomplished  until  such  mat- 
ter is  understood.'^  Therefore,  when  the  language  is  foreign,  it 
must  be  shown  to  have  been  comprehended.'*  If  not  understood, 
the  publication  is  not  actionable.'' 

SAME— BEFUBLICATION. 

149.  Not  every  repetition,  but  every  republication,  gives 
rise  to  a  new  cause  of  action. 

**Every  repetition,"  it  was  said  in  Earl  of  Northampton's  Case, 
"is  a  new  publication,  and  gives  rise  to  a  new  cause  of  action."  •* 

2  7  Smith  V.  Wood,  3  Camp.  323;  Delacroix  v.  Tlievenot.  2  Starkle,  63. 

28  Wilcox  V.  Moon,  64  Vt.  450,  24  Atl.  244. 

2»  Emmens  v.  Pottle,  16  Q.  B.  Dlv.  354. 

>o  8  Harv.  Law  Rev.  206;  Eraser,  Torts,  85.  But  see  Tompson  v.  Dash  wood. 
11  Q.  B.  Div.  43,  52  Law  J.  Q.  B.  425.  Cf.  PuUman  v.  HiU,  supra  (with  which 
it  is  inconsistent). 

81  Sullivan  V.  Sullivan,  48  lU.  App.  435.  See,  also,  French  v.  Detroit  Free 
Press  Co.,  05  Mich.  168,  54  N.  W.  711;  McAllister  v.  Detroit  Free  Press,  05 
Mich.  164,  54  N.  W.  710.  And  see  Clutterbnck  v.  Chaffers.  1  Starkle,  471; 
SheffiU  T.  Van  Deusen,  13  Gray,  304. 

82  Klene  y.  Ruff,  1  Iowa,  482;  Wormouth  v.  Cramer,  3  Wend.  305;  How- 
hmd  V.  Georse  F.  Blake  Manurg  Co.,  156  Mass.  543,  31  N.  E.  656. 

88  Broderick  v.  James,  3  Daly,  481-484. 
84  12  Coke,  132-134. 
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80  far  as  mere  repetition  is  concerned,  this  rule  has  been  aban- 
doned-'^  But  there  is  an  important,  valid,  and  subsisting  distinc- 
tion between  repetition  and  republication.  "Republication  is  a  sec- 
ond or  subsequent  publication  of  the  same  language.  Repetition 
is  a  publication  of  language  of  the  same  import  or  meaning,  as  the 
language  of  a  previous  publication.  Repetition  is  a  subsequent  pub- 
lication, independent  and  distinct  from  the  first  publication.  There 
may  be  a  republication  of  a  writing,  i.  e.  a  publication  of  the  ma- 
terial written  upon,  with  the  writing  thereon,  and  there  may  be  a 
repetition  of  the  subject-matter  of  a  writing;  also,  there  may  be  a 
•repetition  of  oral  language  (speech),  but  there  cannot  be  a  republica- 
tion of  oral  language."  '•  Therefore,  if  after  a  recovery  and  satis- 
faction for  one  slanderous  utterance  or  libelous  publication,  the 
same  defamatory  matter  is  uttered  or  published  again  by  the  wrong- 
doer, this  is  a  new  injury,  and  another  cause  of  action,  and  there 
may  be  another  recovery  and  satisfaction  from  him,*^  But  a  repe- 
tition of  the  same  article,  as  an  issue  of  the  newspaper  subsequent 
to  the  commencement  of  the  action,  operates  merely  to  show  malice 
and  to  aggravate  damages.'* 

SAME—AFFLICATIOIT  TO  THE  PLAINTIFF. 

^60.  To  recover  for  publication  of  defSeimatory  words,  the 
plaintiff  must  show 

(a)  Their  personal  application  to  him* 

(b)  In  a  disparaging  sense. 

Personal  Apjjlication. 

A  general  charge  is  not  sufficient.    'If  a  man  wrote  that  all  law- 
yers were  thieves,  no  particular  lawyer  could  sue  him,  unless  there 

35  1  Hll.  Torts,  410-415;   Gilman  v.  LoweU,  1  Am.  Lead.  Cas.  242,  note. 

3«  Townsh.  Sland.  &  L.  p.  92,  fi  112.  And  see  Woods  v.  Pangbum,  75  N. 
Y.  495;  Rockwell  v.  Brown,  36  N.  T.  207.  As  to  repetition  by  third  persons, 
see  Elmer  v.  Fessenden,  151  Mass.  359,  24  N.  E.  208. 

37  Woods  V.  Pangbum,  75  N.  Y.  495. 

3»  Welch  V.  Tribune  Pub.  Co.,  83  Mich.  661,  47  N.  W.  562;  Ellington  ▼. 
Taylor,  46  La.  Ann.  371,  15  South.  499. 

<•  McCallum  v.  Lambie,  145  Mass.  234, 13  N.  E.  899,  and  cases  coUected. 
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is  something  to  point  to  the  particnlar  indiyidaal.''  *"  However,  a 
general  charge  may,  by  evidence  that  a  certain  person  was  specif- 
ically referred  to,  be  made  sufficient,**  unless  by  its  own  nature  it 
is  too  uncertain.*^  But,  on  the  other  hand,  such  person  need  not 
be  described  by  his  own  name/*  He  makes  out  his  case  by  show- 
ing that  he  is,  and  was  understood  to  be,  the  person  referred  to.** 
The  application  must  be  to  the  plaintiiFs  person,  not  to  his  prop- 
erty.^'^  To  be  libelous  against  a  particular  person,  it  must  concern 
him,  not  a  third  person,-  even  his  wife.**  So  far  as  pleading  is  con- 
cerned, it  is  now  commonly  sufficient  to  allege  generally  that  the 
defamatory  matter  was  published  concerning  the  plaintiff.*^ 

Diaparaging  Sense. 

A  word  naturally  defamatory  may  be  so  used  that  it  is  neither  in- 
tended nor  understood  to  have  its  literal  and  damaging  meaning, 
but  to  be  harmless.*'  Thus,  if  one  should  say,  '^Thou  art  a  mur- 
derer,'' the  words  would  not  be  actionable,  if  he  could  make  it  ap- 
pear that  the  person  with  whom  he  was  conversing  concerning  un- 

«o  Wmis,  J.,  in  Eastwood  t.  Holmes,  1  Fost  &  F.  347-349.  But  cf.  Lord 
Campbell,  in  Le  Fanu  v.  Malcomson,  1  H.  L.  Gas.  636-^68;  Dexter  t.  Harri- 
son, 146  lU.  169,  34  N.  B.  46. 

«i  Craig  T.  Pueblo  Press  Pub.  Co.,  5  Colo.  App.  208,  37  Pac.  945.  And  see 
Boehmer  y.  Detroit  Free  Press  Co.,  94  Mich.  7,  53  N.  W.  822. 

«s  As  to  say,  "One  of  you  three  is  perjured."  Sir  John  Bourn's  Case,  cited 
Cro.  Eliz.  497. 

4t  James  v.  Rutlech  (1599)  4  Coke,  17b;  Dressel  ▼.  Shipman,  57  Minn.  23, 
58  N.  W.  684. 

44  Roach  T.  Garden  (1742)  2  Atk.  469;  O'Brien  v.  Qement  (1846)  15  Mees. 
&  W.  434,  435;  Dexter  v.  Harrison,  146  III.  169,  34  N.  E.  46.  Indeed,  he  may 
be  described  by  the  name  of  some  one  else,  Levi  v.  Milne  (1827)  4  Bing.  195: 
or  by  a  fictitious  name.  Rex  y.  Clerk  (1729)  1  Barnard.  304;  or  by  asterisks, 
Bouike  y.  Warren  (1826)  2  CSar.  &  P.  307.  But  see  Hanson  y.  Globe  News- 
paper C3o.,  159  Mass.  293,  34  N.  E.  462.  See  Buckataff  v.  Viall,  84  Wis.  129. 
54  N.  W.  111.  The  actionable  quality  of  the  words  is  one  thing,  the  ikppli- 
cation  to  plaintiff  another.  Smith  y.  Coe,  22  Minn.  276;  Petsch  y.  Dispatch 
Printing  Co.,  40  Minn.  291.  41  N,  W.  1034. 

4  B  Ante,  p.  281. 

4t  Wellman  y.  Sun  Print.  &  Pub.  Co.,  66  Hun,  331,  21  N.  Y.  Supp.  577. 

4T  Ratcliffe  y.  Evans  [1892]  2  Q.  B.  524;   Ellis  y.  Whitehead,  95  Mich.  106, 
54  N.  W.  752;    Nelson  v.  Wallace,  48  Mo.  App.  198. 

48  Van  Rensselaer  y.  Dole,  1  Johns.  Cas.  (N.  Y.)  279. 
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lawful  hunting  had  admitted  killing  several  hares,  and  that  by  the 
expression  used  he  meant  a  "murderer*'  of  the  hares  so  killed.**  So 
one  may,  without  responsibility  in  damages,  denounce  another  as  a 
''thief,"  and  mean  and  be  understood  to  mean  no  more  than  that 
the  latter  had  been  guilty  of  mismanagement  of  corporation  affairs.** 


DAMAGE  AS  THE  GIST  OF  LIBEL  AND  SLANBEB. 

161.  Damage  sometimeB  is  of  the  gist  of  libel  and  slander, 
and  sometimes  is  not* 

The  fact  is  that  here  the  law  is  eminently  artificial.  It  has  held 
that  certain  classes  of  words  in  slander  and  a  different  class  of 
words  in  libel  are  actionable  per  se;  that  is,  invade  a  simple  (or 
absolute)  right  of  reputation.  Upon  proof  of  publication  of  such 
words,  in  the  absence  of  any  defense,  the  plaintiff  must  recorer  at 
least  nominal  damages.  The  law  has  further  held  that  where  words 
are  not  within  these  classes  (i.  e.  slanderous  or  libelous  per  se),  then 
they  are  actionable  only  on  proof  of  special  damage  to  the  complain- 
ant Upon  proof  of  publication  of  words  not  per  se  defamatory, 
even  in  the  absence  of  any  defense,  the  plaintiff  cannot  recover,  un- 
less he  shows  that  he  suffered  harm  which  conforms  to  the  standard 
fixed  by  the  general  rules. 

The  consideration  of  this  confused  subject  will  follow  this  order: 
(1)  The  extent  to  which  damage  is  of  the  gist  of  a  cause  of  action 
in  slander,  and  the  character  of  such  damage;  (2)  the  extent  to 
which  damage  is  of  the  gist  of  a  cause  of  action  in  libel;  (3)  cases 
in  which  damages  will  be  presumed  in  libel  and  not  in  slander. 

«•  Lord  Cromwell's  Case,  4  Ooke,  13. 

BO  Kidd  T.  Ward,  91  Iowa,  371,  69  N.  W.  279;  Delaney  r.  Kaetel,  81  Wis. 
363,  61  N.  W.  689;  Wagner  r.  Saline  Co.  Progress  Printing  Co.,  45  Mo.  App.  6. 
And  see  EUls  y.  Whitehead,  96  Mich.  105,  54  N.  W.  752.  But  see  Jackson- 
Tllle  Journal  Co.  y.  Beymer,  42  HL  A]^.  443. 

HALB,  TOBTS— 10 
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SAME— FBESUMPTION  IN  ACTION  FOB  SLANDER. 

162.  The  rule  in  actions  for  slander  is  that  words  are  ac- 

tionable per  se,  and  damages  will  be  presumed  by 
law  whenever  the  alleged  slanderous  matter 

(a)  Imports  a  charge  of  punishable  crime; 

(b)  Imputes  a  contagious  or  offensive  disease; 

(c)  Is  calculated  to  injure  the  plaintiff  in  his  calling;  or 

(d)  Tends  to  the  disherison  of  the  plaintiff. 

163.  In  all  other  cases  the  words  must  be  proved  to  have 

produced  to  the  plaintiff  some  special  damage,  which 
must  be,  inter  alia, 

(a)  Sufficient  in  quantity; 

(b)  Pecuniary  or  temporal;  and 

(c)  Proximate. 

Damagea  Presumed, 

Matters  which  are  slanderous  per  se  are  also  libelous  per  se. 
Hence,  when  the  cases  of  matter  libelous  per  se,  but  not  slanderous 
per  se,  have  been  duly  regarded,  consideration  of  matter  defamatory 
per  se  is  completed.  Detailed  discussion  of  the  four  classes  of 
words  in  which  the  law  presumes  damage  in  slander  is  therefore 
postponed  until  the  subject  of  the  defamatory  words  comes  up  in 
logical  order. 

Special  Injury — Nominal  Damagea. 

The  law  will  apply  the  maxim,  "De  minimis  non  curat  lex,"  to  the 
special  injury  or  damage  which  a  person  must  allege  and  prove  to 
entitle  him  to  recover  for  words  not  slanderous  per  se."^ 

Sam^ — Pecuniary  Loss, 

Such  damage  must  be  pecuniary  or  temporal,  not  merely  senti- 
mental. They  are  allowed  "whenever  a  person  is  prevented  by  slan- 
der from  recovering  that  which  would  otherwise  be  conferred  upon 
him  gratuitously,"  as  the  loss  of  customers  by  a  tradesman.**    But 

Bi  Ante,  p.  202. 

S3  Steele  v.  Southwick,  9  Johns.  214;  Bassil  v.  Elmore,  65  Barb.  027,  48  N. 
T.  561;  Pettibone  v.  Simpson,  66  Barb.  492;  Roberts  v.  Roberts,  5  Best  & 
S.  384,  33  Law  J.  Q.  B.  249;   Anon.,  GO  N.  Y.  262  (charge  of  self -pollution); 
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/ 

generally  loss  of  consortium  vicinorum  gives  no  ground  of  action/* 
Mere  words  of  common  abuse  are  not  actionable  without  proof  of 
special  pecuniary  damages,  and  the  law  has  been  very  generous  to 
a  slanderer  in  its  definition  of  common  abuse.  Thus,  to  charge  pros- 
titution, or  to  say  of  a  married  woman  that  she  was  "a  liar  and  in- 
famous wretch,  and  that  she  had  all  but  been  seduced  by  a  notorious 
libertine,''  is  not  actionable  without  averring  and  proving  loss  of 
temporal  advantage.'*  So,  to  say  of  a  woman  that  the  defendant 
'looked  over  the  transom  light  and  saw  Mrs.  P.  (the  plaintiff)  in  bed 
with  Capt.  D,"  was  not  actionable,  without  proving  special  damages; 
and  to  allege  that  by  reason  of  such  false  statement  the  plaintiff 
was  damaged  in  her  name  and  fame  is  not  sufficient  to  show  special 
damages.*'*  If,  however,  reflection  on  chastity  result  in  preventing 
a  person's  marriage,  damages  may  be  recovered,  but  even  then  only 
when  there  has  been  special  pleading.**  The  English  "Slander  of 
Woman  Act"  has  made  words  imputing  unchastity  or  adultery  slan- 
derous per  se. 

It  has  been  held  that  a  charge  of  adultery  by  a  clergyman  is  not 
slanderous  per  se.*^  And  a  man  may  with  impunity,  unless  such 
person  thereby  suffers  special  damage,  call  another  a  *Tt>lackleg,"  '*  a 
^'gambler,"  *•  a  "rogue,"  '^  a  "welcher,"  •^  a  "low  fellow.** 

Same — Proximate  or  Remote  Damages. 

As  in  all  cases  of  tort,  damages  to  be  recoverable  must  be  proxi- 
mate not  remote.  But  while  the  right  to  reputation  was  generally 
n^garded  as  absolute,  the  courts  did  not  extend  the  liberality  of  the 

Woodbury  v.  Thompson,  3  N.  H.  194.  But  see  Davies  v.  Solomon,  L.  R.  7 
Q.  B.  112;    Lynch  v.  Knight,  9  H.  L.  Cas.  599. 

«s  Roberts  v.  Roberts,  5  Best  &  S.  384,  33  Law  J.  Q.  B.  249. 

•4  Lynch  v.  Knight,  9  H.  L.  Cas.  577-601;  Weaver  v.  Rltter,  14  Pa,  Co. 
Ct.  R.  486. 

8«  PoUard  v.  Lyon,  91  U.  S.  225. 

»«  Davis  V.  Gardiner,  4  Coke,  16b,  pi.  11;  Reston  v.  Pomf relet,  Cro.  Bllz. 
639;   3  Bl.  Comm.  124. 

•T  Parrat  v.  Carpenter,  Cro.  Eliz.  502. 

Bs  Bamett  v.  Allen,  27  Law  J.  Ezch.  412. 

»»  Forbes  v.  King,  1  Dowl.  672. 

•0  Hopwood  V.  Thorn,  8  C.  B.  293-313. 

•1  Blackman  v.  Bryant.  27  Law  T.  (N.  S.)  40L 

•*  Lnmby  v.  AUday,  1  Cromp.  &  J.  301. 
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rale  as  to  consequences  applied  in  trespass  to  slander.  On  the 
contrary,  in  the  celebrated  case  of  Vicars  v.  Wilcocks,**'  where  a  per- 
son spoke  disparaging  words  of  another,  by  reason  of  which  the 
latter  was  dismissed  from  service,  the  damages  were  held  to  be  re- 
mote. This  holding  is  manifestly  unsound.'*  True  to  their  love 
for  the  "reasonably  prudent  man,"  the  English  courts  incline  to  sep- 
arate a  natural  and  probable,  from  a  remote,  consequence,  by  what 
such  a  person  would  have  foreseen  as  the  result  of  a  given  conduct. 
Thus,  in  Lynch  v.  Knight,*'  in  consequence  of  a  charge  of  levity  (but 
not  incontinence),  a  husband  turned  his  wife  out  of  doors.  It  was 
held  that  no  action  lay,  on  the  ground  that  the  damage  was  not  the 
natural  result  of  the  slander,  but  arose  from  the  rashness  or  idiosyn- 
crasy of  her  husband.  "The  act  constituting  the  special  damage 
must  be  such  as  might  be  expected  from  a  reasonable  man  who  be- 
lieved the  truth  of  the  words  according  to  the  intention  of  the  slan- 
derer." •• 

A  wrongdoer  is  not  bound  to  anticipate  the  general  probability 
of  wrongdoing  by  a  third  person.  Therefore  he  is  not  bound  to  fore- 
see the  repetition  of  a  libel,  any  more  than  a  particular  act  by  this 
or  that  individual.®^  But  one  who  gives  defamatory  matter  to  a 
reporter  is  responsible  for  its  publication  in  a  newspaper.** 

"An  action  may  sometimes  be  maintained  for  words  written  for 
which  an  action  could  not  be  maintained  if  they  were  merely  spo- 
ken." ••  Libel  is  regarded  in  the  law  as  an  injury  of  a  "greater 
and  more  aggravating  nature  than  slander."  The  soundness  of 
the  distinction  has  been  doubted.^* 

e«  Vicars  v.  Wllcocks,  8  Bast,  1. 

««  Lynch  v.  Knight,  9  H.  L.  Cas.  577;  Moody  v.  Baker,  6  Cow.  351.  But 
Bee  WaUace  v.  Rodgers,  156  Pa.  St.  305,  27  Atl.  163. 

«»9  H.  L.  Cas.  577. 

««  Pig.  Torts,  309. 

«T  Holmes,  J.,  in  Burt  v.  Advertiser  Newspaper  Co.,  154  Mass.  238~247»  28 
N.  E.  1;   McDuff  v.  Detroit  Evening  Journal  Co.,  84  Mich.  1,  47  N.  W.  671. 

•8  state  V.  Osbom  (1895)  54  Kan.  473,  38  Pac.  572;  Clay  v.  People,  86  IlL 
147;   Wilson  v.  Noonan,  27  Wis.  598. 

•t  White  V.  NlchoUs,  3  How.  266;  Thorley  v.  Lord  Kerry,  4  Taunt.  356. 

TOThorley  v.  Lord  Kerry,  4  Taunt.  355,  at  page  3G4.  And  see  Deford  v. 
Miller,  3  Pen.  &  W.  103;  Colby  v.  Reynolds,  6  Vt.  489;  Archbishop  of  Tuam 
T.  Robeson,  5  Bing.  17-21. 
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8AME— PBESUMFTION  IN  ACTION  FOR  UBBL. 

164.  The  rule  in  acttons  for  libel  is  that  words  are  action- 
able per  se,  and  damages  will  be  presumed  only 
when  the  matter  complained  of  as  libelous  is  in  its 
nature  ordinarily  calculated  to 

(a)  Injure  the  complainant  in  his  calling; 

(b)  Injure  the  complainant  in  his  social  relations;  or, 

(c)  To  subject  him  to  public  scandal,  scorn,  ridicule,  or, 

contempt. 

166.  In  all  other  cases  the  words  must  be  proved  to  have 
produced  special  loss  or  injury  to  the  plaintiff  con* 
forming  to  legal  standards. 

This  ifl  the  general  rule  of  damages  applied  to  violence  of  right 
of  reputation.  Certain  words  are  defamatory  per  se.  What  such 
words  are  is  determined,  not  by  the  use  of  artificial  or  historical 
tests, — ^the  "four-class  test,"  as  in  slander, — but  by  a  reasonable 
and  natural  standard,  viz.  the  inevitable  tendency  of  certain  classes 
of  words  to  do  what  a  man  of  sound  common  sense  would  call 
damage.  Other  words,  which  are  not  necessarily  harmful,  may  be- 
come so  under  the  circumstances  of  a  particular  case.  Then  the 
burden  is  on  the  complainant  to  show  what  loss  to  him  was  con- 
sequent on  their  publication. 

Damages  Presumed. 

Whenever  words  are  libelous  per  se,  no  proof  of  actual  injury 
is  necessary  to  entitle  the  plaintiff  to  recover  something.  The  law 
presumes  that  he  had  suffered  some  injury  by  reason  of  the  pub- 
lication, and  the  amount  of  that  injury  or  damage  is  a  question 
for  the  jury.''^  Whenever  words  are  slanderous  per  se,  they  are 
also  libelous  per  se.^' 

Ti  Henkel  v.  Schaub,  94  Mich.  542,  54  N.  W.  2d3;  Smith  v.  Sun  Printinj?  & 
Pub.  ABs'n,  5  C.  C.  A.  91,  55  Fed.  240;  Wynne  v.  Parsons,  57  CJonn.  73, 17  Ati. 
862;  NeweU,  Defam.  18L 

f*  Bergmann  v.  Jones,  94  N.  Y.  51;    MitcheU  v.  MUhoUand,  106  111.  175^ 
Haney  Manurg  Go.  v.  Perkins,  78  Mich.  1,  43  N.  W.  1073. 
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Words  Defamatory  per  8e  in  LSbd^  hU  not  in  Slander. 

"An  action  for  libel  may  be  sustained  for  words  published  which 
tend  to  bring  one  into  public  hatred,  contempt,  or  ridicule,^  •  even 
though  the  same  words  spoken  would  not  have  been  actionable. 
And  it  would  seem  so  apparent  that  an  individual  may  be  brought 
into  hatred,  contempt,  and  ridicule,  within  the  meaning  of  the 
law,  by  professing  vicious,  degrading,  absurd  principles,  that  it  can 
need  no  discussion.'^  This  was  applied  to  a  publication  that  a  per- 
son had  failed  of  election  because  he  was  an  anarchists*  While 
it  is  not  slanderous  per  se  to  call  a  woman  a  **bitch,"  ^"  or  a  "pros- 
titute," ^*  a  publication  charging  a  female  of  previous  good  repute 
and  chastity  with  having  traveled  with  a  married  man,  and  with 
having  been  turned  out  of  an  hotel,  and  that  the  revelation  has 
caused  a  sensation  in  the  community  where  it  transpired,  is  action- 
able libel.^^  It  is  libelous  per  se  to  write  of  a  man  that  '^e  has 
turned  into  an  enormous  swine  who  lives  on  lame  horses,  and  that 
he  will  probably  remain  a  swine  the  rest  of  his  days."  ^*  To 
write  of  one  that  he  is  a  "swindler"  is  libelous,^*  but  the  words  are 
not  slanderous  per  se."®     While  slander,  injuring  a  man  merely  in 

T8  Solverson  v.  Peterson,  64  Wis.  198,  25  N.  W.  14;  TlUson  v.  Robblns,  6a 
Me.  295;  Buckstaff  v.  Viall,  84  Wis.  129,  54  N.  W.  Ill;  Hatt  v.  Evening 
News  Ass'n,  94  Mich.  114,  53  N.  W.  952;  AUen  v.  News  Pub.  Co.,  81  Wis. 
120,  50  N.  W.  1093. 

T4  Cerveny  v.  Chicago  Dally  News  Co.,  139  111.  345,  28  N.  E.  692.  Cf.  Stew- 
art V.  Pierce  (Iowa)  61  N.  W.  388. 

TB  Nealon  v.  Friable,  11  Misc.  Rep.  12,  31  N.  Y.  Supp.  856.  Or  hermaphrcK 
dlte,  Wetherhead  v.  Armltage,  2  Lev.  233.  But  see  Malone  v.  Stewart,  15 
Ohio,  319. 

76  Douglas  V.  Douglas  (Idaho)  38  Pac.  934.  Corcoran  y.  Corcoran,  7  Ir.  C. 
L.  272. 

77  Indianapolis  Journal  Newspaper  Co.  v.  Pugh,  6  Ind.  App.  510,  33  N.  B. 
991;    McMahon  v.  HaUock,  48  Hun,  617,  1  N.  Y.  Supp.  312. 

7«  Solverson  v.  Peterson,  64  Wis.  198,  25  N.  W.  14.  So  to  cafl  a  man  a 
"skunk,**  Massuere  v.  Dickens,  70  Wis.  83,  35  N.  W.  349.  It  Is  not  action- 
able to  charge  a  town  councillor  with  being  unfit  for  his  office.  Alexander 
V.  Jenkins,  1  Q.  B.  797. 

79  J' Anson  v.  Stuart,  1  Term  R.  748. 

>o  Savlle  V.  Jardine,  2  H.  Bl.  532;  Chase  v.  Whltlock,  3  HIU,  139;  Well  v. 
Altenhofen,  26  Wis.  708;  Collins  v.  Dispatch  Pub.  Co.,  152  Pa.  St.  187,  25 
AtL  546.    But  see  Stem  v.  Katz,  38  Wis.  136. 
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Mb  social  Felations,  without  inflicting  pecuniary  harm^  is  not  ac- 
tionable,*^  it  is  otherwise  as  to  libel.** 

/Special  Injv/ry  in  Libd, 

In  libel,  as  in  many  other  causes  of  action,  one  may  be  able  to 
recover  by  showing  special  injury  to  himself  when  he  would  be  en- 
titled to  nothing  in  the  absence  of  such  special  injury.  Thus,  in  an 
action  for  a  malicious  falsehood,  intentionally  published  in  a  news- 
paper about  a  person's  business, — a  falsehood  not  actionable  as  a 
personal  libel  and  not  defamatory  in  itself, — evidence  that  a  general 
loss  of  business  has  been  the  direct  and  natural  consequence  of  such 
falsehood  is  admissible,  and,  if  uncontradicted,  is  sufftclent  to  main- 
tain the  action.** 

Some — Mental  Suffermg. 

Kental  suffering  alone  is  not  such  special  damage  as  will  sustain 
an.  action  for  defamation,  where  the  words  are  not  otherwise  ac- 
tionable.** But  where  the  words  are  actionable  per  se,  or  other  spe- 
cial  damages  have  been  proved,  mental  anxiety,  grief,  and  loss  of 
sodely  resulting  from  libelous  publication  may  be  considered  in 
eatimating  the  damage.**  And  mental  suffering  is  an  element  of 
aetoal  damage,  although  malice  be  disproved.** 

M  Ante,  p.  290. 

•s  See,  generally,  Cox  v.  Lee,  L.  R.  4  Exch.  2S4;  Eaton  v.  Johns,  1  Dowl. 
(N.  S.)  602;  Moiigan  v.  Lingen,  8  Law  T.  (N.  S.)  800;  ChurchiU  v.  Hunt,  2 
Bam.  &  Aid.  685;  Jones  v.  Greeley,  25  Fla.  629,  6  South.  448;  RUcy  v.  Lee, 
88  Ky.  003, 11  S.  W.  713;   Prosser  v.  CaUis,  117  Ind.  105, 19  N.  E.  785. 

•sRatclure  v.  Evans  [1892]  2  Q.  B.  524;  Daniel  v.  New  York  News  Pub. 
Co.,  67  Hun,  649,  21  N.  Y.  Supp.  862;  Haney  Manufg  Go.  v.  Perkins,  78 
Mich.  1,  43  N.  W.  1073. 

84  Terwilliger  v.  Wands,  17  N.  Y.  54;  Allsop  v.  Allsop,  5  HurL  &  N.  534; 
Prime  v.  Eastwood,  45  Iowa,  640.  But  see  Laing  y.  Nelson,  40  Neb.  252,  5S 
N.  W.  840;  Burt  v.  McBain,  29  Mich.  260;  Ghesley  v.  Tompaon,  137  Mass. 
lad;  Welker  v.  Butler,  15  111.  App.  209. 

ts  Adams  v.  Smith,  58  111.  417. 

••Farrand  v.  Aldrich,  85  Mfeh.  593,  48  N.  W.  628. 
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OONSTBUCTION  OF  LANGUAGE  USED. 

» 

156.  In  order  to  determine  ^^hether  a  statement  is  defieon- 
atory — 

(a)  It  must  be  construed  as  to  the  ordinary  and  natural 

meaning   without  technical  interpretation;   if  not 
de&matory  in  such  meaning, — 

(b)  It  must  be  construed  with  reference  to  the  special 

meaning,  if  any,  in  which  it  was  understood  by  the. 
persons  by  and  to  ^whom  it  ^was  published.^ 

Defamatory  language  is  to  be  construed  in  its  ordinary  and  popa* 
lar  sense/*  The  test  is  what  the  persons  to  whom  it  was  published 
would  reasonably  suppose  to  have  been  intended,  or  did  in  fact  un- 
derstand, and  not  what  the  person  publishing  the  defamation  in- 
tended to  charge.'*  The  ordinary  principles  of  construction  ap- 
ply. The  language,  for  example,  must  be  construed  as  a  whole.** 
Therefore,  a  statement  that  a  person  is  a  ''forger"  is  not  slander, 
actionable  per  se,  where  such  words  are  coupled  with  a  charge  of 
some  specific  act,  which  of  itself  does  not  constitute  forgery.*^ 
Words  are  to  be  construed  in  the  light  of  their  surroundings.  Thus, 
the  natural  extravagance  of  terms  used  in  the  heat  of  passion  may 
be  intended  and  understood  to  mean  much  less  than  their  normal 
import.*'  Words  harmless  upon  their  face  may  be  shown  to  hare 
a  libelous  significance.** 

ST  Capital  &  Counties  Bank  y.  Henty,  7  App.  Cas.  741,  52  Law  J.  Q.  B.  232/ 
Peake  y.  Oldham,  1  Gowp.  275. 

ss  Oassidy  y.  Brooklyn  DaUy  Eagle,  138  N.  Y.  238,  33  N.  E.  1038. 

8t  Post  Pub.  Co.  y.  Hallam,  8  C.  C.  A.  201,  59  Fed.  530.  But  see  Hanson  y. 
Globe  Newspaper  Co.,  159  Mass.  293,  34  N.  E.  462. 

»o  A  crime  may  be  Imputed  by  interrogation.  Gorham  y.  lyes,  2  Wendi 
534. 

91  Barnes  y.  Crawford,  115  N.  C.  76,  20  S.  E.  386;  Turrill  y.  Dollowaj,  17 
Wend.  426;  Thomas  y.  Blasdale,  147  Mass.  438,  18  N.  E.  214;  Hayes  y.  Ball, 
72  N.  Y.  41& 

02  Ritchie  y.  Stenius,  73  Mich.  563,  41  N.  W.  687. 

ts  Woodruff  y.  Bradstreet  Co.,  116  N.  Y.  217,  22  N.  B.  354;  Benz  y.  Wiede- 
hoeft,  83  Wis.  397,  53  N.  W.  686;   Zier  y.  Hofflin,  33  Minn.  66,  21  N.  W.  862. 
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J^tmetion  of  Court  a/nd  Jury, 

Where  the  purport  of  the  publication  complained  of  is  plain  and 
nnambigaons,  the  question  whether  it  is  a  libel,  in  a  civil  action, 
is  for  the  court.**  On  the  other  hand,  where  there  is  an  uncertainty 
or  ambiguity  in  the  defamatory  character  of  the  words,  the  question 
is  ordinarily  for  the  jury,  under  instructions  from  the  court.*  •  But 
in  certain  jurisdictions,  for  example,  in  Missouri,  the  jury  are  the 
sole  judges  of  the  law  as  well  as  of  facts.** 

SIGNIFICATION  OF  WOBDS. 

167.  Words  may  be  divided,  in  this  connectioxL,  into  three 
classes: 

(a)  Those  which    cannot    possibly  bear   a    defamatory 

meaning,  or  innocent  words; 

(b)  Those  that  are  clearly  defkoiatory  on  their  feu^,  or 

words  i>er  se  defieunatory.*' 

(c)  Those  that  are  reasonably  susceptible  of  a  defetma- 

tory  meaning  as  well  as  an  innocent  one,  or  am- 
biguous words. 

Irmooent  Words. 

There  are  scnne  words  which  are  not  of  a  disparaging  nature  in 
the  legal  sense.  Thus,  to  charge  a  man  with  haying  sued  his 
mother-in-law  in  a  county  court  imputes  lawful  and  proper  con- 
duct, and  is  not  libelous.**  So  to  describe  one  as  a  ^man  Friday" 
is  not  defamatory,  ^or  the  man  Friday,  as  we  all  know,  was  a  re- 
spectable man,  although  a  black  man."  **  It  is  not  libelous  to  pubr 
lish  of  a  professional  man  'Hhat  he  has  moyed  his  office  to  his  house 

•«  Morgan  y.  Halberstadt,  9  C.  G.  A.  147,  60  Fed.  502. 

•«  McDonald  v.  Press  Pub.  Co.,  55  Fed.  264,  affirmed  11  C.  G.  A.  155,  63 
Fed.  238;  Bwing  t.  AInger,  96  Micb.  587,  55  N.  W.  996;  McAlUster  y.  Detroit 
Free  Press  Co.,  95  Mlcb.  164,  54  N.  W.  710;  SchUd  v.  Legler,  82  Wl.s.  73,  51 
N.  W.  1099. 

•«  Arnold  y.  Jewett,  125  Mo.  241,  28  S.  W.  614.  But  see  MltcbeU  y.  Brad- 
street  Co.,  116  Mo.  226,  22  S.  W.  358. 

•1  Pratt  y.  Press  Co.,  30  MJnn.  41-13,  14  N.  W.  62. 

»•  Cox  y.  Cooper,  12  Wkly.  Rep.  75. 

•t  Forbes  y.  King  (1833)  1  Dowl.  672,  2  Law  J.  (N.  S.)  Exch.  109.  ' 
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to  saye  expense."  *••  Very  often,  however,  words  apparently  in- 
nocent haye  a  double  meaning, — one  innocent,  another  defamatory. 
In  ench  cases,  the  innuendo  ^•^  may  be  made  the  basis  of  an  ac- 
tion by  proper  pleading.  However,  some  words  are  not  only  ordi- 
narily, but  necessarily,  innocent^** 

Words  DefwmatoTy  per  Se — Imputing  a  Crime, 

According  to  the  early  English  law,  it  waj3  not  slanderous  to  im- 
pute to  another  an  offense,  unless  it  was  indictable,  and  scanda- 
lous or  infamous.  Therefore,  to  say  that  one  had  "forsworn  him- 
self* is  not  slanderous,  because  "forsworn"  could  not,  of  necessity, 
be  held  to  mean  that  he  had  committed  perjury.^  °*  So,  to  charge 
that  a  person  was  one  of  those  "who  stole  deer"  imputed  a  tres- 
pass, so  that  the  charge  was  not,  as  it  must  be  to  be  actionable^ 
**in  itself  'scandalous."  *•*  In  many  of  these  cases,  however,  the 
point  of  decision  was  that  the  words  were  not  used  in  such  a  sense 
as  to  impute  a  crime.^*'*  The  modem  English  rule  is  that  a  charge 
of  having  committed  a  criminal,  and  not  necessarily  an  indictable^ 
offense  is  actionable  per  se.^^*  Indeed,  to  say  that  a  person  is  a 
"returned  convict^  is  actionable  per  se;  for  although  the  words  im- 
I>ort  that  the  punishment  has  been  suffered,  the  obloquy  remains.^*^ 

Same — New  York  Hide. 

In  "New  York  the  spirit  of  the  earlier  English  cases  was  adopted 
as  the  test.  In  Brooker  v.  CoiBn  ^^*  Justice  Spencer  laid  down  tiie 
following  rule:  ^1n  case  the  charge,  if  true,  will  subject  the  party 
charged  to  an  indictment  for  a  crime  involving  moral  turpitude, 

100  Stewart  v,  Minnesota  Tribune  Co.,  40  Minn.  101,  41  N.  W.  457;  0'Gaii> 
nor  V.  SiU,  60  Mich.  175,  27  N.  W.  13  (criUcism  of  school  teacher) . 

101  Post,  p.  302. 

102  Gaither  v.  Advertiser  Co.,  102  Ala.  458,  14  South.  788;  Cole  v.  Nea- 
stadter,  22  Or.  191,  29  Pac.  550. 

108  Holt  V.  Scholefleld,  6  Term  R.  691.    See  Ward  v.  dark,  2  Johna  10. 

i««Ogden  y.  Turner,  6  Mod.  104. 

!•»  See  Van  Rensselaer  t.  Dole,  Chase,  Lead.  Cas.  115. 

!••  Webb  V.  Beayan  (1883)  11  Q.  B.  Diy.  609.  Simmons  v.  Mitchell,  6  App. 
Cas.  156. 

i«7  Denman,  C.  J.,  in  Fowler  y.  Dowdney  (1838)  2  Moody  ft  R.  119,  IMI. 
And  Bee  Post  Pub.  Co.  v.  Moloney,  60  Ohio  St.  71,  33  N<  B.  921. 

f  5  Johns.  188.  And  see  Brooks  y.  Harison,  91  N.  Y.  83;  Young  y.  MU- 
ler,  8  Hill,  21,  Chase,  Lead.  Cas.  111.    But  see  Widrig  y.  Oyer,  13  Johns.  Iti. 
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or  subject  him  to  an  infamous  punishment,  then  they  will  be  ac- 
tion^able  in  themselves."  Hence,  while,  under  the  English  rule, 
from  a  charge  of  perjury  damages  will  be  presumed,^*"  in  New  York 
it  has  been  held  otherwise.^ ^* 

Same — General  American  Rule. 

The  New  York  rule  has  been  generally  criticised  and  not  fol- 
lowed in  many  American  states.^  ^^  The  test  adopted  is  often  a 
confused  one.  Statutes  in  many  jurisdictions  have  affected  this 
portion  of  the  law,  both  by  definition  of  crime  and  of  what  words 
are  per  se  defamatoiy.  But,  whatever  phrase  is  adopted,  the  de- 
famatory words  must  charge  a  crime.^^*  It  has  been  held  not  ac- 
tionable per  se  to  impute  intention  to  commit  a  crime.^^'  Thus, 
while  it  is  actionable  to  charge  another  with  being  a  ^n[)lackmail- 
er,"  ^^*  for  this  is  equivalent  to  saying  that  he  is  guilty  of  the  crime 
of  extortion,  it  is  not  actionable  to  say  of  another  that  he  "is  guilty 
of  concocting  a  blackmail  or  extortion  scheme,''  as  the  words  charge 
merely  a  plan  or  purpose  to  extort  money,  which  is  not  punishable 
unless  an  attempt  is  made  to  carry  it  out.^^'  Attributing  want  of 
chastity  to  a  woman  is  more  and  more  regarded  as  actionable  per 
8e."« 

Same — Wordi  Injurious  to  Calling, 

'^Whatever  words  have  a  tendency  to  hurt,  or  are  calculated  to 
prejudice,  a  man  who  seeks  his  livelihood  by  any  trade  or  business^ 

iM  Jones  V.  Heme,  2  Wils.  87. 

ii«  Alexander  v.  Alexander,  9  Wend.  141. 

11 3L  Miller  V.  Parish,  8  Pick.  384. 

112  Disturbing  r^igious  meeting,  Thomas  v.  Smith,  75  Hun,  573,  27  N.  Y. 
Supp.  580.  Forgery,  Beneway  v.  Thorp,  77  Mich.  181,  43  N.  W.  863.  Indecent 
and  criminal  liberties,  Thibault  v.  Sessions,  101  Mich.  270,  59  N.  W.  624.  Ar- 
son, Clugston  y.  Garretson,  103  Cal.  441.  37  Pac.  460.  "God  damned  thief," 
Gaines  v.  Belding,  56  Ark.  100,  19  S.  W.  236.  Adnlteiy,  Guth  v.  Lnbach,  73 
Wis.  131,  40  N.  W.  681.  See,  also,  Thomas  v.  Blasdale,  147  Mass.  438,  18 
N.  E.  214.  Stumer  v.  Pitchman,  124  111.  250,  15  N.  B.  757;  Beneway  v.  Thorp, 
77  Mich.  181,  43  N.  W,  863. 

118  McKee  v.  Ingalls,  5  HI.  30;    Fanning  y.  Chace,  17  R.  I.  388»  22  Atl.  275. 

11*  R^ublican  Pub.  Go.  v.  Miner,  12  Colo.  77,  20  Pac.  345. 

lis  MitcheU  y.  Sharon,  8  0.  C.  A.  4S»,  59  Fed.  980. 

ii«  Ransom  v.  McOurley,  140  lU.  634,  31  N.  B.  119.  Cf.  Jacksonville  Jour- 
nal Co.  V.  Beymer,  42  111.  App.  443.   ''Whore"  actionable,  Michelson  v.  Liayin, 
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are  actionable.^*^  *We  think  that  the  rule  as  to  words  spoken 
of  a  man  in  his  oiBce  or  trade  is  not  necessarily  confined  to  offices 
and  trades  of  the  nature  and  duties  of  which  the  court  can  take, 
judicial  notice.  The  only  limitation  of  which  we  are  aware  is  that 
it  does  not  apply  to  illegal  callings."  ^^*  The  defendant  may,  if 
he  can,  escape  by  showing  lawful  excuse.  If  he  shows  no  excuse, 
the  law  presumes  damage.***  Therefore,  the  rule  is  that,  as  to 
those  callings  in  which  credit  is  ordinarily  essential  to  their  sue-; 
cessful  prosecution,  language  which  imputes  to  one  in  such  call« 
ing  a  want  of  credit  or  responsibility  is  actionable  per  se.***  •  Thus, 
a  false  statement  that  a  merchant  in  the  habit  of  purchasing  goods 
on  credit  was  heavily  indebted,  and  had  conyeyed  property  to  his 
wife  at  half  its  value,  is  actionable  per  se.***  Words  imputing 
insanity  well  illustrate  the  difference  between  responsibility  in  libel 
and  slander.  In  slander,  such  words  are  actionable  per  se  when 
spoken  of  one  or  his  trade  or  occupation,  but  not  otherwise,  with-? 
out  proof  of  si>ecial  damage;  ***  but  an  imputation  of  insanity  by 
any  form  of  publication  which  constitutes  libel  is  per  se  libelous.**^ 
One  may,  with  impunity,  say  of  a  public  officer,  after  the  expira- 

96  Ga.  565,  20  S.  E.  292;  Reitan  y.  Goebel,  33  Minn.  151,  22  N.  W.  291;  Gny 
y.  Baker,  65  Hun,  620,  19  N.  Y.  Supp.  940. 

117  Bagley,  J.,  in  Whittaker  y.  Bradley,  7  Dowl.  &  R.  649.  And,  generally, 
see  Oruikshank  y.  Gordon,  118  N.  Y.  178,  23  N.  E.  457;  Morasse  y.  Brochn, 
151  Mass.  567,  25  N.  B.  74;  Gauyrean  ▼.  Superior  Pub.  Ck>.,  62  Wis.  403, 
22  N.  W.  726;  Lumby  y.  AUday,  1  Gromp.  &  J.  301.  Charging  a  physician 
with  adultery  is  not  actionable  per  se.    Ayre  y.  Crayen,  2  Adol.  &  B.  2.  ' 

!!•  Per  Channell,  B.,  in  Foulger  y.  Newcomb,  L.  R.  2  Exch.  327-330.  Billlfer 
y.  Dayid  [1874]  L.  R.  9  C.  P.  118. 

1*0  Steele  y.  Southwick,  9  Johns.  214. 

131  Read  y.  Hudson,  1  Ld.  Raym.  610;  Sewall  y.  Catlin,  3  Wend.  291; 
Simons  y.  Burnham,  102  Mich.  189,  60  N.  W.  476.  Malicious  commerclftl 
report,  Lowry  y.  Yedder,  40  Minn.  475,  42  N.  W.  542.  It  has  been  h^d  that 
it  is  not  actionable  to  say  of  traders  that  they  had  executed  a  chattel  mort- 
gage. Newbold  y.  Bradstreet,  57  Md.  38.  Publishing  one's  name  in  a  list 
of  ''dead  beats  and  delinquents,**  for  circulation  among  business  m^i.  Is 
libelous  per  se.  Nettles  y.  Someryell,  6  Tex.  Ciy.  App.  627,  25  S.  W.  658. 
See  Canton  Surgical  &  Dental  Chair  Co.  y.  McLain,  82  Wis.  98,  51  N.  W.  1008. 

122  Simons  y.  Burnham,  102  Mich.  ISO,  60  N.  W.  476. 

128  Anderson,  J.,  in  Moore  y.  Francis,  121  N.  Y.  199,  23  N.  E.  1127. 

124  Moore  y.  Francis,  supra. 
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tion  of  his  term,  what  would  be  slanderous  per  se  while  he  was  in 
oiBce.**'  Words  derogatory  of  professional  character  of  clergy- 
men/** lawyers,"^  doctors/**  architects,"*  actors,***  and  edu- 
cators*** are  actionable,  without  allegation  or  proof  of  special 
damage.  But,  to  come  within  the  category,  the  words  complained 
of  must  refer  to  the  plaintiff  in  his  business  or  profession,***  and 
not  charge  conduct  on  his  part  which  is  lawful  and  proper.*** 

8ame — Oontagioua  Disease, 

Words  which  impute  that  one  has  a  contagious  disease,  which 
would  cause  the  person  to  be  excluded  from  society,***  may  be  ac- 
tionable per  se.  But  the  imputation  must  be,  not  as  having  had, 
but  as  having,  such  disease,  because  it  is  only  while  the  person  is 
disordered  that  he  is  unfit  for  society.***  Leprosy  and  the  plague 
were  such  diseases.***  An  imputation  of  having  a  venereal  dis- 
ease,**^ as  gonorrhea,***  is  actionable  per  se. 

isB  Forward  v.  Adams,  7  Wend.  204.  And  see  RatcUffe  v.  Evans  [1882]  2  Q. 
B.  524. 

1X6  Piper  V.  Woolman,  43  Nejt).  280,  61  N.  W.  588.  As  to  charge  him  with 
drunkenness,  Hayner  v.  Ck>wden,  27  Ohio  St  292. 

"7  Qreenwood  v.  Cobbey,  26  Neb.  449,  42  N.  W.  413;  Mattlce  v.  WUcox,  59 
Han,  620, 13  N.  Y.  Snpp.  330;  Clark  v.  Anderson  (Super.  Buff.)  11  N.  Y.  Supp. 
729. 

i>s  Secor  v.  Harris,  18  Barb.  425;  Pratt  v.  Press  Co.,  30  Minn.  41, 14  N.  W. 
62. 

129  Dennis  v.  Johnson,  42  Minn.  301,  44  N.  W.  68. 

ISO  wriniams  v.  Davenport,  42  Minn. 393,  44  N.  W.  311. 

isi  St  James  Military  Academy  y.  Gaiser,  125  Mo.  517,  28  S.  W.  851. 

issKeene  v.  Tribune  Ass'n,  76  Hun,  488,  27  N.  Y.  Supp.  1045.  But  see 
Qribble  v.  Pioneer  Press  Co.,  34  Minn.  342,  25  N.  W.  710;  Id.,  37  Minn.  277,  34 
N.  W.  30;  Hanaw  v.  Jackson  Patriot  Co.,  98  Mich.  506,  57  N.  W.  734. 

188  Homer  y.  Engelhardt  117  Mass.  539;  Ireland  v.  McGarvlsh,  1  Sandf.  155. 

184  Golderman  v.  Steams,  7  Gray,  181. 

185  Carslake  v.  Mapledoram,  2  Term  R.  473;  Pike  v.  Van  Wormer,  5  How. 
Prac.  171.  But  see  Miner's  Case,  Cro.  Jac.  430.  Cf.  Monks  v.  Monks,  118  Ind* 
288,  20  N.  E.  744. 

188  Taylor  v.  Perkins  (1607)  Cro.  Jac.  144;  Crittal  v.  Homer,  Hob.  386. 

18T  Golderman  y.  Steams,  7  Gray,  181;  Upton  v.  Upton,  51  Hun,  184,  4  N.  Y. 
Supp.  936  (a  married  woman). 
*    188  Watson  V.  McCarthy,  2  KeUy,  57, 
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Same — Wordi  Tendinff  to  Disherison. 

If  the  words  ased  tend  to  produce  disherison  of  a  person,  'bas- 
tard/' for  instance,  they  are  actionable  per  se,  and  it  is  not  neces- 
sary to  allege  and  prove  that  in  consequence  he  was  in  fact  disin- 
herited.* •• 

Ambiguous  Words. 

The  court  having  determined  that  words  are  not  clearly  innocent 
or  per  se  defamatory,  it  is  ordinarily  a  question  of  fact  whether 
or  not  they  were  used  and  understood  in  a  defamatory  sense.*** 
This  ill  meaning  must  be  alleged  and  proved.  That  is  to  say,  in 
the  language  of  the  pleading,  the  'innuendo  must  be  laid."  ***  The 
innuendo  is  an  averment  by  the  plaintiff  that  words  not  libelous  in 
their  ordinary  or  obvious  meaning  without  special  application  were 
used  with  a  specified  libelous  meaning  or  application.**"  When  a 
given  term  as  defined  by  lexicographers  is  innocent,  but  as  col- 
loquially used  meant  adultery,  to  be  basis  of  recovery  in  a  legal 
action  it  must  be  alleged  and  proved  that  it  was  used  in  the  ac- 
tionable sense.**'     An  innuendo  cannot  introduce  new  matter  or 

!«•  Humphreys  v.  Stanfeild,  Cro.  Car.  469;  Pig.  Torts,  308. 

1*0  BaUey  v.  Publishing  Ck).,  40  Mich.  256.  And  see  Woodruff  v.  Bradstreet 
Co.,  116  N.  Y.  217,  22  N.  E.  354;  McDonald  v.  Press  Pub.  Co.,  55  Fed.  264,  af- 
firmed 11  G.  G.  A.  155,  63  Fed.  238.  Whether  to  say  of  a  woman  that  "she  had 
a  bad  disease"  is  equivalent  to  charging  her  with  having  a  venereal  disease,  or 
imputing  to  her  want  of  cliastity,  is  for  the  jury.  Upton  v.  Upton,  51  Hun,  184, 
4  N.  Y.  Supp.  936. 

1^1  Van  Yechten  v.  Hopkins,  5  Johns.  211;  Brettun  y.  Anthony,  103  Mass. 
37;  Patterson  v.  Wilkinson,  55  Me.  42;  Sturtevant  v.  Root,  27  N.  H.  60;  Stit- 
zell  V.  Reynolds,  59  Pa.  St.  488;  Harrison  v.  Manship,  120  Ind.  43,  22  N.  E.  8?: 
Vickers  v.  Stoneman,  73  Mich.  419,  41  N.  W.  495;  Ay  res  v.  Toulmin,  74  Midi. 
44,  41  N.  W.  855. 

1*2  Pol.  Torts,  p.  217;  Van  Vechten  v.  Hopkins,  5  Johns.  211,  1  Hare  Sl  W. 
I^ad.  Gas.  138,  and  note;  Gosand  ▼.  Lee,  11  Ind.  App.  511,  38  N.  E.  1099; 
Stewart  ▼.  Minnesota  Tribune  Go.,  41  Minn.  71,  42  N.  W.  787.  An  issue  can 
never  be  raised  upon  the  truth  of  an  innuendo.  Fry  v.  Bennett,  5  Sandf.  54; 
Gom.  V.  SneUing,  15  Pick.  321^335;  Taylor  v.  Kneeland,  1  Doug.  (Mich.)  67. 
And  see  Cooper  v.  Greeley,  1  Denio,  347;  Ayres  v.  Toulmin,  74  Mich.  44,  41  N. 
W.  855. 

1*8  Blakeman  y.  Blakeman,  31  Minn.  396,  18  N.  W.  103;  Emmeraon  y.  Mar- 
vel, 55  Ind.  265  ("slipped  up  on  the  blind  side  of  her");  Miles  v.  Van  Horn,  17 
Ind.  245  (screwed). 
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enlarge  the  natural  meaning  of  words,  or  put  upon  them  a  con- 
struction they  will  not  bear.  Its  office  is  to  define  the  defamatory 
meaning  which  the  plaintiff  sets  upon  the  words, — ^to  show  how 
thej  came  to  have  that  meaning,  and  how  they  relate  to  the  plain- 
tiff.*** When  the  words  are  in  themselves  actionable,  it  is  noi_ 
necessary  to  allege  the  innuendo.**'^ 


MALICE. 

168.  In  an  ordinary  action  for  defamation,  spoken  wrong- 
fiilly  and  intentionally,  without  just  cause  or  ex- 
cuse, malice  in  law  is  inferred;  but  ^when,  on  ac- 
count of  the  cause  of  publishing,  it  is  prima  facie 
excusable,  malice  in  fact  must  be  proved.  ^^ 


It  is  traditional  that  defamation  must  be  false  and  malicious.^  ^'^ 
But  malice  here  is  used  not  in  the  common,  colloquial  sense,  and 
means  no  more  than  in  other  branches  of  the  law.^**  **Malice, 
in  its  common  acceptation,  means  a  wrongful  act  done  intentionally, 
without  just  or  reasonable  cause."  ^**  Want  of  actual  intention 
to  vilify  is  no  excuse  for  a  libel.**^* 

1**  Price  V.  Ck)nway,  134  Pa.  St  340,  19  Atl.  687;  Posnett  v.  Marble,  62  Vt 
481,  20  Atl.  813.  See,  also,  RandaU  v.  Evening  News  Ass'n,  79  Mich.  266,  44 
N.  W.  783. 

i*»  Sanford  v.  Rowley,  98  Mich.  119,  52  N.  W.  1119;  CaUahan  v.  Ingram,  122 
Mo.  Sup.  355,  26  S.  W.  1020. 

149  Bromage  v.  Prosser,  4  Barn.  &  C.  247. 

147  Rounds  V.  Delaware,  L.  &  W.  R.  Co.,  3  Hun,  329;  McPherson  v.  Daniels, 
10  Bam.  &  G.  263-266. 

148  Com.  V.  York,  9  Mete.  (Mass.)  93,  104,  105;  Gassett  v.  Gilbert,  6  Gray, 
04-«7;  White  v.  Duggan,  140  Mass.  18-20,  2  N.  B.  110. 

i*»  Bayley,  J.,  in  Bromage  v.  Prosser,  4  Bam.  &  O.  247.  And  see  Stuart  v. 
Bell  [1891]  2  Q.  B.  341-351;  Capital  &  Counties  Bank  v.  Henty,  7  App.  Cas. 
741-787;  Marks  v.  Baker,  28  Minn.  162-166,  9  N.  W.  678;  Blumhardt  v.  Rohr. 
70  Md.  328,  17  AU.  266. 

iw  Curtis  v.  Mussey,  6  Gray,  265;  Hallam  v.  Post  Pub.  Co.,  55  Fed.  456; 
Zuckerman  v.  Sonnenschein,  62  111.  115;  Mitchell  v.  MilhoUand,  106  111.  175; 
Davis  V.  Maixhausen,  103  Mich.  315,  61  N.  W.  504. 
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Malice  Presumed. 

Where  the  words  are  in  themselyes  defamatory,  and  are  uttered 
without  justification,  malice  is  an  inference  of  law.*'*  Thus,  the 
law  presumes  that  a  publication  charging  a  person  with  having 
committed  a  crime  ia  malicious.*'*  '^Malice,  to  a  legal  understand- 
ing, implies  no  other  than  willfulness.  The  first  inquiry  of  a 
civil  judicature,  if  the  fact  do  not  speak  for  itself  as  a  malum  in 
se,  is  to  find  out  whether  it  be  willfully  committed.  It  searches 
not  into  the  intention  or  motive,  any  further  or  otherwise  than  as 
it  is  the  mark  of  a  voluntary  act;  and  having  found  it  so,  it  con- 
cerns itself  no  more  with  a  man's  design  or  principle  of  action,  but 
punishes  without  scruple  what  manifestly  to  the  offender  himself 
was  a  breach  of  the  command  of  the  legislature.  The  law  collects 
the  intention  from  the  act  itself.  The  act  being  in  itself  unlaw- 
ful (wrongful),  an  evU  intent  is  inferred,  and  needs  no  proof  by  ex- 
trinsic evidence.  That  mischief  which  a  man  does  he  is  supposed 
to  mean,  and  he  is  not  permitted  to  put  in  issue  a  meaning  ab- 
stracted from  the  fact.  The  crime  consists  in  publishing  a  libeL  A 
criminal  intention  in  the  writing  is  no  part  of  the  definition  of  the 
crime  of  libel  at  common  law."  *•* 

In  Conroy  v.  Pittsburgh  Times,*'*  Mitchell,  J.,  speaking  of  a 
charge  libelous  per  se,  and  belonging  to  the  class  of  qualified  privi- 
lege, said:  '^t  may  be  conceded  that  it  belongs  to  the  class  of  quali- 
fied privilege.  In  such  cases  it  is  common  to  say  that  the  plaintiff 
must  prove  express  malice.  I  apprehend,  however,  that  the  more 
accurate  statement  of  the  law  is  that  in  such  cases  there  is  no 
prima  facie  presumption  of  malice  from  publication.  There  most 
be  some  evidence  beyond  the  mere  fact  of  publication,  but  there  Is 
no  requirement  as  to  what  the  form  of  the  evidence  shall  be.  It 
may  be  intrinsic,  from  the  style  and  tone  of  the  article.     If  the  com- 

lii  White  V.  NlchoUs,  3  How.  286;  Byam  t.  CoUina,  111  N.  Y.  143, 19  N.  B.  75. 

isfl  Pokrok  Zapadn  Pub.  Go.  v.  Zizkovsky,  42  Neb.  64,  GO  N.  W.  358;  Heyler 
r.  New  Tork  News  CJo..  71  Him,  4,  24  N.  Y.  Supp.  499;  CJolby  ▼.  McOee,  48  m. 
App.  204.    See  Hupfer  y.  Rosenfeld,  162  Mass.  131,  38  N.  E.  197. 

i«s  Holtt  Lib.  bk.  1,  c.  8,  p.  55,  quoted  in  Townsh.  Sland.  &  L.  S  92;  Dexter  v. 
fipear,  4  Mason,  115,  Fed.  Gas.  No.  3,867. 

1B4  139  Pa.  St  334,  21  AU.  154-156. 
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munication  contains  expressions  which  exceed  the  limit  of  privi- 
lege, such  expressions  are  evidence  of  malice,  and  the  case  shall 
be  given  to  the  jury.^  ^'"  Or  it  may  be  extrinsic,  as  by  proof  of 
actual  malice,  or  that  the  statement  is  knowingly  false,  or  that  it 
was  made  without  probable  cause,  or  in  any  way  that  clearly  ana 
reasonably  tends  to  overcome  the  prima  facie  presumption  of  pro- 
tection under  the  privilege.  One  of  such  ways  is  by  the  counter 
presumption  of  innocence.  Trobable  cause  that  would  justify  such 
publication  [charging  larceny]  would  justify  a,  prosecution  of  the 
alleged  crime.'  i»«  ♦  ♦  ♦  The  natural  and  logical  order  of  proof 
is  for  the  defendant  to  show  the  information  on  which  he  relied  for 
probable  cause,  and  for.  the  plaintiff  then  to  meet  it  in  rebuttal 
And  this  is  the  order  that  seems  to  be  indicated  by  Brackenridge,  J., 
in  Gray  v.  Pentland."^  The  plaintiff  may,  if  he  chooses,  either  Ia 
the  first  instance,  with  a  view  to  aggravate  damages,  go  on  to  show 
express  malice,  or,  after  an  attempt  by  the  defendant  to  show  prob- 
able cause,  he  may  rebut  this  by  proof  of  express  malice.'  It  is 
true  that  actions  like  the  present  are  closely  assimilated  to  actions 
for  malicious  prosecution,  in  which  the  plaintiff  must  give  evidence 
of  want  of  probable  cause.  But  the  later  actions  are  founded  oa 
the  want  of  probable  cause.  It  is  an  essential  element  of  the  plain- 
tiff's case,  while  in  an  action  for  libel  it  is  an  element  not  of  the 
plaintiff's  case,  but  of  the  defendant's  claim  of  privilege." 

Malice  Which  Must  he  Proved. 

Where  the  occasion  of  publication  is  privileged,  the  onus  is  on  the 
plaintiff  to  prove  malice  in  fact*"'  Thus,  where  alleged  slanderous 
words  impute  to  one  the  crime  of  adultery,  and  the  defendant  avers 
that  they  were  privileged  because  spoken  by  him  in  good  faith  to, 
members  of  the  family,  and  as  a  witness  before  a  church  committee, 
and  that  the  words  are  true,  and  it  appears  from  the  evidence  that 
the  truth  or  falsity  of  the  words  was  within  his  personal  knowl- 
edge, and  that  they  related  to  matters  about  which  he  could  not  be 
mistaken,  he  is  not  liable  if  the  words  were  true;  but,  if  they  were 
false,  they  were  not  spoken  in  good  faith,  and  he  is  liable,  not- 

1"  Neeb  v.  Hope,  111  Pa.  St.  145-154,  2  Atl.  568-572. 

1B7  2  Serg.  &  It.  23. 

IBS  Strode  v.  Clement,  90  Va.  553,  19  S.  E.  177. 
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* 

withstanding  the  circumstances  under  which  the  words  were  spo- 
ten.""     The  existence  of  malice  is  a  question  for  the  jurj.^** 

Same — Actual  Malice. 

Actual  malice,  while  essential  to  the  plaintiff*s  cause  of  action 
where  a  question  of  privilege  is  involved,  is  ordinarily  to  be  consid- 
ered in  connection  with,  not  the  right,  but  the  extent  of  the  re- 
covery. "So  a  libel  may  be  published  without  any  intention  to  harm 
u  man,  and  yet  it  would  be  a  libel,  because  a  libel  is  judged  by  its 
natural  consequences.  That  is  what  makes  the  thing  libel.  If 
it  was  done  without  any  actual  ill-will,  any  actual  malevolence, 
the  damages  would  not  be  as  much  as  if  it  were  done  through  a 
mean  motive,  an  actual  hatred,  personal  ill-will,  deliberate  intent 
to  maliciously  injure  another  man.  So  the  question  of  malice  may 
always  be  taken  into  consideration  in  determining  the  amount  of 
damages  which  should  be  awarded.  On  the  other  hand,  some 
tilings  may  be  taken  into  consideration  in  mitigating  damages.  If 
a  party  who  published  a  libel  actually  in  good  faith,  doing  what  he 
thought  was  right  under  the  circumstances,  acting  honestly, — and 
a  libel  might  be  published  in  that  way, — the  jury  should  take  that 
^ood  faith  into  consideration  in  mitigating,  lessening,  or  diminish- 
ing the  damages  that  would  be  awarded,  and  in  some  cases  they 
might  consider  that  such  good  faith  should  go  far  enough  to  reduce 
the  damages  to  a  mere  nominal  sum."  ^'^  Hence,  evidence  as  to  the 
tfxietence  "*  or  absence"'  of  evil  motive  is  admissible,  under  the 
general  rules  of  evidence  as  to  relevancy,  comi)etency,  and  the  like.* 

IB*  EtcbisoD  V.  Pergerson,  88  Ga.  620,  15  S.  K.  680;  Clark  v.  Molyneux,  3  Q. 
B.  237;  Jackson  v.  Hopperton,  12  Wkly.  Rep.  913, 10  T^aw  T.  (N.  S.)  529,  530. 

i«o  Cbilders  v.  San  Josfi  Mercury  Printing  &  Publishing  Co.,  105  Cal.  284,  38 
Pac.  903.  Maule.  J.,  in  Somervllle  v.  Hawkins,  10  C.  B.  .583-588,  15  Jur.  450; 
AtwIU  V.  Mackintosh,  120  Mass.  177.  Cf.  Jenour  v.  Delmege  [1891]  App. 
v'as.  73. 

101  Simons  v.  Bumham.  102  Mich.  1S9,  60  N.  W.  476-481.  See,  also.  Morning 
Journal  Ass'n  v.  Rutherford.  1  U.  S.  App.  296,  2  C.  C.  A.  354,  51  Fed.  513;  Gott 
T.  Pulslfer,  122  Mass.  235.  239;  AVarner  v.  Press  Pub.  Co.,  132  N.  Y.  181,  30  N. 
E.  393;  Holmes  v.  Jones,  121  N.  Y.  461,  24  N.  E.  701;  Press  Pub.  Co.  v.  Mc- 
Donald, 11  C.  C.  A.  155.  63  Fed.  238-245. 

i«2  Byrd  v.  Hudson.  113  N.  C.  203,  18  S.  E.  209;  Hlntz  v.  Graupner,  138  lU. 


i«8  Sec  note  163  on  following  page.  *  See  note  *  on  following  page. 
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A  repetition  is  admissible  in  evidence  for  the  purpose  of  showing 
malice  in  speaking  the  words  charged.***  Attempted  jnstiflcatioin 
may  be  considered  as  evidence  of  actual  malice.*  •* 


DEFENSEa 

« 

160.  Defenses  to  an  action  for  defamation  may  be 

(a)  Statutory,  or 

(b)  Common  law. 

Statutory  Defenses. 

Manj  statutes  have  been  passed  to  alter  the  rule  of  the  common 
law  as  to  the  ability  of  a  person  uttering  a  defamation  to  escape 
from  liability  in  tort.  The  English  statute  provides  that,  on  apologv 
and  payment  into  the  court  of  a  sum  of  money  by  way  of  amends 
for  the  injury  sustained  by  the  defamation  in  any  public  news- 
paper or  other  periodical  publication,  the  defamer  has  a  full  de- 
fense,*'*  which  may  be  alternative.* '^  The  apology  must  be  full 
and  sufficient,  printed  in  suitable  type,  and  conform  to  the  statutory 
requirements  as  to  time  and  place  of  publication.*®^  Express  mal- 
ice may,  however,  be  shown  by  the  defendant.*'*     There  is  a  cor- 

158,  27  N.  E.  935;  Post  Pub.  Co.  v.  Hallam,  8  C.  C.  A.  201,  59  Fed.  530;  Born 
V.  Rosenow,  84  Wis.  620,  54  N.  W.  1089;  Beneway  v.  Thorp,  77  Mich.  181,  43 
N.  W.  803;  Thibault  v.  Sessions,  101  Mich. '279,  59  N.  W.  624;  Ransom  v.  Mc- 
Ourley,  140  HI.  626,  31  N.  E.  119;  Frazier  v.  McCloskey,  60  N.  Y.  337;  Enos  v. 
Knos,  135  N.  Y.  609,  32  N.  E.  123;  Morasse  ▼.  Brochu,  151  Mass.  567,  25  N. 
E.  74. 

lea  Callahan  v.  Ingram,  122  Mo.  355,  26  S.  W.  1020. 

*  Evidence  of  falsity  is  admissible  to  prove  malice,  though  not  in  itself  suffi- 
cient. Laing  ▼.  Nelson,  40  Neb.  252,  58  N.  W.  846.  See,  also,  Simons  y.  Burn- 
ham,  102  Mich.  189.  60  N.  W.  476;  Moore  v.  Thompson,  92  Mich.  498,  52  N.  W. 
1000. 

!•«  Enos  V.  Enos,  135  N.  Y.  609,  32  N.  E.  123;  Ellis  T.  Whitehead,  95  Mich. 
105,  54  N.  W.  752.  See  Ransom  r.  McCurley,  140  lU.  626,  31  N.  B.  119;  Gribble 
V.  Pioneer  Press  Co.,  34  Minn.  342,  25  N.  W.  710. 

i«s  Marx  t.  Press  Pub.  Co.,  134  N.  Y.  561,  31  N.  E.  918,  and  eases  cited. 

!••  6  &  7  Vict.  c.  96,  §  2;  Chad  wick  v.  Herapath,  3  C.  B.  885. 

KT  Hawkesley  v.  Bradshaw,  5  Q.  B.  Div.  302,  49  Law  J.  Q.  B.  333. 

168  Lafone  v.  Smith,  3  Hurl.  &  N.  735,  28  Law  J.  Exch.  33. 

!••  Barrett  v.  Long,  3  H.  L.  Cas.  395. 
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responding  act  in  Canada,"*  and  in  many  of  the  states  of  the 
Union."^ 

8AME--COMMON-LAW  DEFENSES. 


160.  The  common-law  defenses  peculiar  to  defamation  may 

operate  by  way  of 

(a)  Justification,  or 

(b)  MitigationJ" 

161.  JUSTIFICATION— Defamation   may  be  justified    by 

showing  either  that  the  charge  claimed  to  be  defam- 
atory was 

(a)  True,  or  that  it  was 

(b)  Privileged. 

162.  The  truth  of  the  charge  is  a  full  justification  in  a  civil 

action  for  defamation. 

Our  law  allows  a  man  to  speak  the  truth,  though  maliciously.*'* 
Hence,  the  truth  of  a  charge  claimed  to  be  defamatory  is  a  full  jus- 
tification to  a  civil  action.*'*  The  justification  must  be  as  broad 
as  the  charge.  Thus  proof  of  embezzlement  is  not  broad  enough 
to  sustain  the  charge  of  embezzlement  and  attempt  to  blow  open  a 
safe  and  destroy  the  books.*''     A  general  charge  cannot  be  justi- 

"0  St.  50  Vict  (Manitoba)  cc.  22,  23. 

iTi  Laws  Mich.  1885.  p.  354,  §  3;  Park  v.  Detroit  Free  Press  Co.,  72  Mich. 
500, 40  N.  W.  731;  Gen.  Laws  Minn.  1887,  c.  191;  Gen.  Laws  1889.  c.  131  (Gen. 
SL  1894,  S  5417);  Allen  v.  Pioneer  Press  Co.,  40  Minn.  117,  41  N.  W.  936; 
Olementson  v.  Minnesota  Tribune  Co.,  45  Minn.  303,  47  N.  W.  781;  Holston  ▼. 
Boyle,  46  MhUL  432,  49  N.  W.  203. 

i7t  Btchison  T.  Pergerson,  88  Ga.  C20,  15  S.  E.  680. 

178  Bigelow,  Lead.  Cas.  112,  note  h;   Thorley  v.  Lord  Kerry,  4  Taunt  356. 

1T4  Castle  V.  Houston.  19  Kan.  417;  Press  Co.  v.  Stewart,  119  Pa.  St  584,  14 
AtL  61;  Perry  ▼.  Porter.  124  Mass.  338;  Drake  ▼.  State,  53  N.  J.  Ijiw,  23,  20 
AtL  747;  Root  ▼.  King,  7  Cow.  613,  4  Wend.  113.  The  rule  has  been  changed 
in  some  states  by  statute.  See  McLean  v.  Warring  (Miss.)  13  South.  236; 
Wheaton  y.  Beecher,  79  Mich.  443,  44  N.  W.  927;  Brown  ▼.  Massachusetts 
Title  Ins.  Co..  151  Mass.  127,  23  N.  E.  733. 

iTB  Thompson  ▼.  Pioneer  Press  Co..  37  Minn.  285,  33  N.  W.  856.    A  charge  of 
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fled  by  the  truth  of  the  charge  in  a  single  instance.*^*  But  it  is 
not  necessary  to  prove  the  truth  of  all  details  of  the  charge.  It  is 
enough  if  defendant  show  the  matter  complained  of  to  be  substan- 
tially true, — ^that  is,  to  prove  the  gist  of  the  statement, — provided 
the  details  which  are  not  justified  produce  no  different  effect  on  the 
mind  of  the  person  to  whom  publication  is  made  than  the  actual 
truth  would  do.^^^  Thus,  to  charge  that  certain  persons  are  "a 
gang  who  live  by  card-sharking"  is  justified  by  showing  that  on  two 
different  occasions  they  had  cheated  at  cards.*  ^^  In  the  applica- 
tion of  this  reasonable  principle  there  has  not  been  entire  con- 
sistency in  the  cases.  Thus,  it  was  properly  held  that  to  charge 
a  woman  with  being  a  whore  was  not  sustained  by  proof  of  her  rep- 
utation as  a  thief.*^"  But  it  was  also  held  that  the  charge  wa^ 
not  sustained  by  proof  of  bad  reputation  for  chastity.**®  And 
courts  have  gone  to  great  length  in  holding,  for  example,  that  the 
charge  of  a  crime  can  be  justified  only  by  showing  identity  of  the 
truth  with  the  charge,  both  as  to  the  object  of  the  crime  as  well  as 
to  the  wrong  itself.***  As  a  matter  of  fact  it  would  seem  that 
courts  have  pushed  to  an  extreme  the  proposition  that  ''there  can 
be  no  such  thing  as  a  half-way  justification."  *•*  Hence,,  it  is  a 
rule  of  pleading  justification  that  ''you  should  use  the  very  words 

incest  and  pregnancy  is  not  justified  by  proof  of  incest  only.  Edwards  v.  Kan- 
sas City  Times  Co.,  32  Fed.  813.  Gf.  McNaugbton  v.  Quay,  102  Mlcb.  142,  00 
N.  W.  474;  Tblbault  v.  Sessions,  101  Micb.  279,  59  N.  W.  624. 

176  Clarkson  v.  Lawson  (1829)  6  Bing.  266,  587.  And  see  Burford  v.  Wible, 
32  Pa.  St  95;  StilweU  v.  Barter,  19  Wend.  487. 

ITT  Willmett  V.  Harmer  (1839)  8  Car.  &  P.  695;  Alexander  v.  Nortbeastem 
Ry.  Ck>.,  34  Law  J.  Q.  B.  152.    Gf.  Engbrnd  v.  Bourke,  3  Esp.  80. 

178  Reg.  T.  Laboucbere  (1880)  14  Cox,  Gr.  Caa.  419. 

179  Smitb  Y.  Buckecker,  4  Rawle,  295. 

180  Sunman  v.  Brewin,  52  Ind.  140. 

181  Gbarge  of  criminal  Intercourse  witb  one  person  is  not  Justified  by  proof 
of  intercourse  witb  ai)otber  person.  Buckner  v.  Spaulding,  127  Ind.  229,  26  N. 
£.  792;  V^atters  v.  Smoot,  11  Ired.  315.  Charge  of  borse  stealing  is  not  Justi- 
lied  by  proof  of  bog  stealing.  Dlllard  v.  (^Uins,  25  Grat.  343.  So  proof  of  a 
crime  against  nature  witb  a  cow  is  not  justification  of  cbarge  of  sucb  crime 
witb  a  mare.  Andrews  v.  Vanduzer,  11  Jobns.  38;  Downs  v.  Hawley,  112 
Mass.  237;  Sblgley  y.  Snyder,  4.'  Ind.  541. 

!•«  Fero  V.  Ruscoe,  4  N.  Y.  162. 


3lO  WRONGS   AFFECTING   REPUTATION.  (Ch.  8 

alleged  to  have  been  uttered.*'  *••    Oeneral  belief  in  truth  of  charge 
iB  no  justiflcation.*** 


163.  Ptivilege  of  a  communicatioii  may  be  either 

(a)  Absolute,  when  attaching  to  the  position  a  person 

holds,  or  to  the  document  in  which  it  is  contained, 
and  such  privilege  cannot  be  avoided,  even  by  proof 
of  actual  malice;  or 

(b)  Qualified  (or  conditional),  when  made  with  reference 

to  public  interest,  or  in  discharge  of  a  duty,  and 
disattaches  when  malice  is  shown. '^ 

Absolute  PrwiZege — Judicial. 

Upon  principles  of  public  policy  *•'  already  considered,* ••  "nei- 
ther party,**^  witness/**  counsel,***  judge,**®  nor  jury  *•*  can  be  put 
to  answer  civilly  or  criminally  for  words  spoken  in  office."  *•*    The 

18S  ResteU  y.  Steward,  1  Gharl.  Gases  at  Chambers,  89;  Dennis  ▼.  Johnson, 
47  Minn.  56,  49  N.  W.  383;  Sawyer  v.  Bennett,  06  Hun,  626,  20  N.  Y.  Supp.  835. 

i8«  Mason  y.  Mason,  4  N.  H,  110;  Van  Ankln  y.  Westfall,  14  Johns.  233; 
Bisbey  y.  Shaw,  12  N.  Y.  67;  Sheahan  y.  CoUlns,  20  111.  326;  Kay  y.  Fredrigal, 
8  Pa.  St.  221;  tJpdegroye  y.  Zimmerman,  13  Pa.  St.  619;  Bodwell  y.  Swan,  3 
Pick.  376:   Shattuc  y.  McArthnr.  25  Fed.  133. 

i»  Royal  Aquarium  &  S.  &  W.  Garden  Soc.  y.  Parkinson  [1892]  1  Q.  B.  431, 
442,  per  Lord  Esher,  M.  R.  And  see  Fry,  L.  S.,  in  Munster  y.  Lamb,  11  Q.  B. 
Diy.,  at  pages  588  and  607. 

!«•  Ante,  p.  79. 

i>7  Hibbard,  Spencer,  Bartlett  &.  Co.  y.  Ryan,  46  III  App.  313;  Randall  y. 
Hamilton,  45  La.  Ann.  1184, 14  South.  73;  Lilley  y.  Roney,  61  Law  J.  Q.  B.  727. 

18S  Seaman  y.  Neiherclift,  2  G.  P.  Diy.  53;  Padmore  y.  Lawrence,  11  Adol.  & 
E.  380;  Wright  y.  Lothrop,  149  Mass.  385,  21  N.  E.  963;  Zuckerman  y.  Sonnen- 
schein,  62  DL  115.    But  see  White  y.  Carroll,  42  N.  Y.  161. 

i«»  Hodgson  y.  Scarlett,  1  Bam.  &  Aid.  244;  HolUs  y.  Meux,  69  Gal.  625, 11 
Pac  248;  McLaughUn  y.  Cowley,  127  Mass.  316;  Id.,  131  Mass.  70. 

ito  Scott  y.  Stansfield,  L.  R.  3  Exch.  220;  Miller  y.  Hope,  2  Shaw,  App.  134; 
I^nge  y.  Benedict,  78  N.  Y.  12;  Evarts  y.  Klehl,  102  N.  Y.  296,  6  N.  B.  602; 
Houlden  y.  Smith,  19  Law  J.  Q.  B.  170. 

!•!  Rex  y.  Skinner  (1772)  Lofft,  55;  Rector  y.  Smith,  11  Iowa,  302. 

1 92  Per  Lord  Mansfield,  in  Rex  y.  Skinner,  liofft,  56;  Gilbert  y.  People,  1 
Denlo,  41-43. 
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privilege  extends  to  courts  of  aU  kinds,***  except  where  the  matter 
is  coram  non  judice.*'*  It  includes  all  pleadings,***  affidavits,*** 
and  other  legal  papers  **^  involved  in  judicial  proceedings,  as  well 
as  all  communications  between  members  of  the  bar  and  their 
clients.  The  privilege  avails,  although  the  words  written  or  spoken 
were  written  or  spoken  without  any  justification  or  excuse,  and  from 
personal  ill-wiU  and  anger  against  the  person  defamed.***  "No  one 
is  permitted  to  allege  that  what  was  rightly  done  in  a  judicial  pro- 
ceeding was  done  with  malice."  ***  "This  privilege,  however,  is  not 
a  license  which  protects  every  slanderous  publication  or  statement 
made  in  course  of  judicial  proceedings.  It  extends  only  to  such 
matters  as  are  relevant  or  material  to  the  litigation;  or,  at  least, 
it  does  not  protect  slanderous  publication,  clearly  irrelevant  and  im- 
pertinent, voluntarily  made,  and  which  the  party  making  it  could 
not  reasonably  have  supposed  to  be  relevant."  *** 

ScwM — Legiddtive. 

The  exemption  of  the  state  for  liability  for  torts  logically  leads 
to  the  absolute  privilege  of  legislators  to  speak  freely  in  the  per- 
formance and  within  the  limits  of  their  legislative  functions.**^ 
Where,  however,  the  privilege  is  exceeded,  as  where  defamatory 

<••  Scott  V.  Stansfield,  L.  R.  3  Ezch.  220;  Ryalls  v.  Leader,  L.  R.  1  Bxch. 
296. 

»•«  Ante,  p.  77. 

!••  Ruohs  V.  Backer's  Next  Friend,  6  Heisk.  385;  Bartlett  v.  Christbilf,  69 
lid.  219,  14  Atl.  518. 

!••  Murphy  v.  Nelson.  94  Mich.  554,  54  N.  W.  282. 

i*T  Wyatt  V.  BueU,  47  Cal.  624;  Hawk  v.  Evans.  76  Iowa,  593,  598,  41  N.  W, 
868.    But  of.  Hart  v.  Baxter,  47  Mich.  198,  10  N.  W.  19a 

!••  Per  Lopes,  J.,  in  Royal  Aquarium  &  S.  &  W.  Garden  Soc.  v.  Parkinsoa 
[18921  1  Q.  B.  431-451. 

!»•  Hollls  V.  Meux,  69  Gal.  625.  11  Pac.  248;  Garr  v.  Selden.  4  N.  Y.  91-91. 
But  see  Hill  v.  Miles,  9  N.  H.  14. 

aoo  Moore  v.  Manufacturers'  Nat.  Bank,  123  N.  Y.  420-423.  25  N.  B.  1048; 
HajrtlngB  v.  Lusk,  22  Wend.  410;  Gilbert  v.  People,  1  Denio,  41;  Rice  v.  Oooi- 
Idge,  121  Mass.  393;  White  v.  Carroll,  42  N.  Y.  161;  Seaman  v.  Nethezclift,  1 
€.  P.  Dlv.  540. 

201  Ex  parte  Wason,  L.  R.  4  Q.  B.  573;  Bradlaugh  v.  Gossett,  12  Q.  B.  Dlv. 
271-283;  Coffin  v.  Coffin,  4  Mass.  1.   And  see  Townah.  Sland.  &  L.  H  217-2t8L 
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matter  is  pablished  to  the  outside  world,  liability  attaches.***  And 
statements  made  by  a  person  not  under  oath  before  a  legislative 
committee  may  have  only  a  conditional  privilege.*®* 

Same — Official  Gorwmvmcations. 

In  order  that  laws  may  be  best  executed,  there  are  many  com- 
mnnications  which  must  pass  between  the  officials  of  the  govern- 
ment and  other  persons.  The  same  reasoning  as  to  public  policy 
which  exempts  from  general  liability  for  torts,  and  from  special 
liability  for  defamation,  grants  absolute  privilege  to  such  matter.*** 
Thus,  it  is  a  duty  of  every  citizen  to  give  to  his  government  any  in- 
formation he  may  have  as  to  the  commission  of  an  offense  against 
its  laws.  Hence,  if  a  citizen  consults  a  state  attorney  as  to  whether 
facts  stated  constitute  a  crime,  he  may  claim  a  double  privilege,  that 
subsisting  between  the  bar  and  the  advised  and  that  between  the 
general  government  and  the  community.**''  On  the  same  principle, 
words  concerning  a  city  attorney  that  ''he  is  unfit  to  hold  the  office 
of  city  attorney;  his  opinion  is  too  easily  warped  for  money  con- 
siderations,'' spoken  by  the  mayor  to  the  city  council,  which  has 
power  to  remove  the  attorney,  are  privileged.*** 

Qualified  Privilege. 

Any  communication  is  privileged  when  made  bona  fide  about 
something  in  which  (1)  the  speaker  has  an  interest  or  duty;  (2) 
the  hearer  haB  a  corresponding  interest  or  duty;  and  (3)  the  state- 
ment is  made  in  protection  of  that  interest  or  in  the  i>erfonnance 
of  that  duty.**^  They  must  be  uttered  in  the  honest  belief  thkt 
they  are  true.***    The  privilege  may  extend  even  to  volunteered 

»02  Stockdale  v.  Hansard,  7  Car.  &  P.  731;  Wason  v.  Walter,  L.  R.  4  Q.  B.  73; 
Callahan  v.  Ingram,  122  Mo.  355,  26  8.  W.  1020. 

tos  Wright  V.  Lothrop,  149  Mass.  385,  21  N.  E.  963. 

204  Harrison  v.  Bush  (1855)  5  El.  &  Bl.  344.  However,  statements  In  an  affi- 
davit presented  to  a  superintendent  of  schools  to  prevent  granting  teacher's 
Ucense  to  plaintiff  have  only  a  qualified  privilege.  Wieman  v.  Mabee,  45  Mich. 
4S4,  8  N.  W.  71. 

soi^Vogel  V.  Gruaz,  110  U.  S.  311,  4  Sup.  Ct.  12;  Harrison  v.  Bush  (1856)  5 
£1.  &  Bl.  344;  Wieman  v.  Mabee,  45  Mich.  484,  8  N.  W.  71;  Van  Wyck  v.  As^ 
plnwaU,  17  N.  Y.  190. 

sot  Greenwood  v.  Cobbey,  26  Neb.  449.  42  N.  W.  413. 

*oT  c;f.  Toogood  V.  Spyrlng,  1  Cromp.,  M.  &  R.  181. 

tos  White  V.  Nicholls,  3  How.  266-286;  Mari&s  v.  Baker,  28  Minn.  162-164,  0 
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information.^^*  Bat  the  standard  of  privilege  is  the  standard  of 
law,  not  of  the  individual.  It  depends  not  on  what  the  individual 
may  have  supposed  to  be  his  interest  or  duty,  but  upon  what  a 
judge  decides  his  interest  or  duty  in  fact  to  have  been. 

The  effect  of  the  privileged  communication  of  this  qualified  de- 
scription is  to  cast  on  the  plaintiff  the  burden  of  showing  malice  on 
the  defendant's  part"*®  This  is  ordinarily  for  the  jury.  If  one  ex- 
ceeds the  qualified  privilege,  its  protection  to  him  ceases,  and  the 
ordinary  rules  of  liability  apply.  This,  also,  is  usually  a  question 
of  fact  for  the  jury.^^*  But  the  court  determines  what  is  and 
what  is  not  privileged.-^" 

Same — Fair  Report. 

Fair  reports,  as  distinguished  from  comment,  are  privileged,  but 
the  law  is  not  always  without  doubt  either  as  to  whether  the  privi- 
lege be  absolute  or  qualified,  and  as  to  what  kind  of  report  is  with- 
in the  privilege.  The  general  opinion  would  seem  to  be  that  the 
privilege  of  fair  report  is  qualified,  not  absolute."** 

Sanve — Reports  of  Judicial  Proceedm/gs. 

"A  fair  account  of  what  takes  place  in  a  court  of  justice  is  privi- 
leged. The  reason  is  that  the  balance  of  public  benefit  from  pub- 
licity is  great  It  is  of  great  consequence  that  the  public  should 
know  what  takes  plac^  in  court,  and  the  proceedings  are  under  the 
control  of  the  judges.  The  inconvenience,  therefore,  arising  from 
the  chance  of  injury  to  private  character,  is  infinitesimally  small  as 
compared  with  the  convenience  of  publicity."  •**     The  tendency, 

N.  W.  C78;  Klinck  v.  Colby,  46  N.  Y.  427;  Hamilton  v.  Eno,  81  N.  Y.  IIG: 
PnUman  v.  HiU  [1801]  1  Q.  B.  524-530;  Stuart  v.  Bell  [1891]  2  Q.  B.  341,  353; 
Proctor  V.  Webster,  16  Q.  B.  Dlv.  112;  Jenoure  v.  Delmege  [1891]  App.  Cas.  73. 
And  there  mnst  have  been  probable  cause  for  the  belief.  Can)euter  v.  Bailey, 
53  N.  H.  590. 

«o»  SunderUn  v.  Bradstreet,  46  N.  Y.  188-191. 

«io  Strode  v.  Clement,  90  Va.  553,  19  S.  E.  177. 

«ii  HUl  V.  Durham  House-Drainage  Co.,  79  Hun,  335,  29  N.  Y.  Supp.  427. 
See,  also,  MitcheU  v.  Bradstreet  Co.,  IIC  Mo.  226,  22  S.  W.  358,  724. 

«ia  Ritchie  v.  Sexton,  64  Law  T.  (N.  S.)  210. 

S13  Townsh.  Sland.  &  L.  356;  Saunders  v.  Baxter,  6  Helsk.  369.  Cf.  Wasoa 
V.  Walter,  L.  B.  4  Q.  B.  73. 

21*  Pannlter  v.  Coupland,  6  Mees.  &  W.  105-1U8;  Johns  v.  Press  Pub.  Ca 
<Super.  N.  Y.)  19  N.  Y.  Supp.  3. 
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however,  has  been  not  to  extend  the  privUege  to  preliminary  pro- 
ceedings, because  of  the  "tendency  to  pervert  the  pnblic  mind  and 
to  disturb  the  courts  of  justice.*'  *^" 

The  privilege  does  not  attach  where  the  publication  is  made  the 
vehicle  for  the  diffusion  of  immoral,  blasphemous,  or  disgusting 
statements."*'  Again,  if  the  account  published  is  false  or  highly 
colored,  or  the  reporter  has  added  comments,  allegations,  and  opin- 
ions of  his  own,  reflecting  upon  the  character  or  condition  of  others, 
then  the  privilege  does  not  apply.^*^ 

Same — Reports  of  Public  Meetings. 

The  report  of  public  meetings  has  been  held  not  to  be  within  this 
privilege.^**  Other  authorities,  however,  have  taken  the  opposite 
view.  Thus,  in  Davis  v.  Duncan,^**  it  was  held  that  the  conduct  of 
persons  at  an  election  meeting  might  be  made  the  subject  of  a  fair 
and  bona  fide  discussion  by  a  writer  in  a  public  newspaper,  and 
that  unfavorable  comments  made  upon  such  conduct  in  course  of 
such  discussion  were  privileged.  However,  a  true  and  correct  nar- 
rative of  a  quasi  judicial  meeting  (as  of  a  medical  society,  which 
expelled  the  plaintiff)  is  privileged.**® 

Same — Fair  Comment  amd  Criticism — Boohs. 

No  action  lies  if  the  defendant  can  prove  that  the  words  com- 
plained of  are  a  fair  and  bona  fide  comment  on  a  matter  of  public 
interest***    "One  writer,  in  exposing  the  follies  and  errors  of  an- 

ssBLord  Ellenborough,  in  Rex  v.  FIsber,  2  Gamp.  56^-570.  Therefore,  the 
publication  by  newspapers  of  pleadings  or  other  proceedings  in  civil  cases  be- 
fore trial  has  been  held  not  privileged.  Park  t.  Detroit  Free  Press  Co.,  72 
Mich.  560,  40  N.  W.  731.    But  see  Kimber  v.  Press  Ass'n  [1893]  1  Q.  B.  65. 

si«  Steele  v.  Brannan,  L.  R.  7  C.  P.  261. 

S17  Godshalk  v.  Metzgar  (Pa.  Sup.)  17  Atl.  215;  Hayes  v.  Press  Co.,  127  Pa. 
Bt  642,  18  Atl.  331;  Boogher  v.  Knapp,  07  Mo.  122,  11  S.  W.  45;  McAllister 
r.  Detroit  Free  Press  Ck).,  76  Mich.  338,  43  N.  W.  431. 

2i«  Davison  v.  Duncan,  7  Bl.  &  Bl.  229;  Lewis  v.  Few,  5  Johns.  1;  Puroell 
7.  Sowler,  2  C.  P.  Div.  215.  Cf.  Boehmer  v.  Detroit  Free  Press  Co.,  04  BCicfa. 
r.  53  N.  W.  822. 

«i»  L.  R.  0  C.  P.  396.  And  cf.  Charlton  v.  Watton,  6  €ar.  &  P.  386;  Smith 
r,  Higgins,  16  Gray,  251. 

lao  Barrows  v.  Bell,  7  Gray,  301;  Allbutt  v.  General  Council  of  Medical  Bdn- 
ratien  A  Registration,  23  Q.  B.  Div.  400. 

SSI  Fraser,  Torts,  90.    CampbeU  v.  Spottiswoode,  3  Best  &  S.  769. 
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other^  may  make  use  of  ridicule,  however  poignant.  *  *  *  If 
the  reputation  or  pecuniary  interests  of  the  person  ridiculed  suffer, 
it  is  damnum  absque  injuria.  Where  is  the  liberty  of  the  press, 
if  an  action  can  be  maintained  on  such  principles?  •  ♦  •  Who 
would  have  bought  the  works  of  Sir  Robert  Filmer,  after  he  had 
been  refuted  by  Mr.  Locke?  But  shall  it  be  said  that  he  might 
have  sustained  an  action  for  defamation  against  that  great  philoso- 
pher, who  was  labiTing  to  enlighten  and  ameliorate  mankind?'*  ^^- 

Same — Public  Men. 

That  the  character  and  capacity  of  public  men  are  of  general  in- 
terest to  the  community  of  which  the  parties  to  a  communication 
are  members  is  sufficient  to  confer  the  privilege.**'  Therefore,  it 
was  held  that  the  character  of  the  manager  of  a  railroad  is  open  to 
public  discussion  and  within  the  rule  of  privileged  communications, 
when  his  plans  affect  many  interests  besides  those  of  the  stock- 
holders of  the  road.'**  A  fortiori,  comment  on  the  public  conduct 
of  a  public  man  may  be  privileged.  Thus,  to  charge  a  treasurer 
with  embezzlement  of  public  funds  is  privileged.**"  There  is,  how- 
ever, a  strong  inclination  on  the  part  of  the  courts  to  modify  and 
limit  the  application  of  this  doctrine,  and  they  have  been  liberal  in 
jreeognizing  and  construing  exceptions  to  it.  The  mere  publica- 
tion of  news  is  not  privileged.***  And  the  cases  have  gone  to  great 
length  in  holding  that  in  the  publication  of  news,  or  in  criticising 
men  and  things,  a  newspaper  has  no  privilege  or  immunity  not  pos- 
sessed by  private  individuals.**^  Fair  comment  or  criticism,  how- 
ever, is  to  be  carefully  distinguished  from  attacks  on  personal  char- 
ts s  Lord  Ellenborough,  in  Carr  v.  Hood  (180S)  1  Camp.  355,  note.  O'Connor 
v.  SUl,  60  Mich.  175,  27  N.  W.  13;  Press  Co.  v.  Stewart,  119  Pa.  St.  584,  14  AU. 
51. 

2SS  Gott  V.  Pulsifer,  122  Mass.  235.    And  see  Jackson  v.  Pittsburgh  Times, 
152  Pa.  St.  406,  25  AtL  613. 
ts4  Crane  v.  Waters,  10  Fed.  619. 
asft  Marks  v.  Baker,  28  Minn.  162,  9  N.  W.  678. 

tsaMallory  v.  Pioneer  Press  Co.,  34  Minn.  521,  26  N.  W.  904;  Barnes  t. 
GunpbeU,  59  N.  H.  128. 

«»»  See,  generally,  Post  Pub.  Co.  v.  Moloney,  50  Ohio  St.  71,  33  N.  B.  921-926; 
Slbeckell  v.  Jackson,  10  Cush.  25;  Pratt  t.  Pioneer  Press  Co.,  30  Minn.  41,  14 
N.  W.  62;  Foster  v.  Scripps,  39  Mich.  370;  Post  Pub.  Co.  v.  HaUam,  8  C.  C.  A. 
201,  59  Fed.  530-540;  Belknap  v.  BaU,  83  Mich.  583,  47  N.  W.  674. 
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acter,***  or  untrue  statementfl  of  fact.***  Neither  of  these  is  priv- 
ileged, and  the  jury  determines  what  is  and  what  is  not  "fair^ 
criticism.*'® 

"There  is  no  doubt  that  the  public  acts  of  a  public  man  may  law- 
fully be  made  the  subject  of  fair  comment  or  criticism,  not  only  by 
the  press,  but  by  all  members  of  the  public.  But  the  distinction 
cannot  be  too  clearly  borne  in  mind  between  comment  or  criticism 
and  allegations  of  fact,  such  as  that  disgraceful  acts  have  been 
committed  or  discreditable  language  used.  It  is  one  thing  to  com- 
ment upon  or  criticise,  even  with  severity,  the  acknowledged  or  ap- 
proved acts  of  a  public  man,  and  quite  another  to  assert  that  he  has 
been  guilty  of  particular  acts  of  misconduct  In  the  present  case, 
the  appellants,  in  the  passages  which  were  complained  of  as  libel- 
ous, charged  the  respondent  (as  now  appears,  without  foundation) 
with  having  been  guilty  of  specific  acts  of  misconduct,  and  then 
proceeded,  on  the  assumption  that  the  charges  were  true,  to  com-, 
ment  upon  his  proceedings,  in  language  in  the  highest  degree  of- 
fensive and  injurious.  Not  only  so,  but  they  themselves  vouched 
for  the  statements  by  asserting  that,  though  some  doubt  had  be^ 
thrown  upon  the  truth  of  the  story,  the  closest  investigation  would 
prove  it  to  be  correct.  In  their  lordships'  opinion  there  is  no  war-. 
rant  for  the  doctrine  that  defamatory  matter  thus  published  is  re- 
garded by  the  law  as  the  subject  of  any  privilege/'  *•* 

Same — Public  Duty. 

The  right  of  school  officers  to  give  the  character  of  a  schocd  teacher 
would  seem  to  be  a  qualified,  not  an  absolute,  privilege;  therefore, 

2t8  MacLeod  v.  Wakley,  3  Gar.  &  P.  311-313;   Carr  v.  Hood,  1  Gamp.  355, 
note;  GampbeU  v.  Spottiswoode,  3  Best  &  8.  769;  Grane  v.  Waters,  10  Fed.  619; ' 
HamUton  v.  Eno,  81  N.  Y.  116;  Eviston  y.  Gramer,  57  Wis.  570,  15  N.  W.  700; 
Hay  V.  Reld.  85  Mich.  296,  48  N.  W.  507. 

280  Davis  T.  Sliepstone.  11  App.  Gas.  187.    And  see  Gott  v.  Pulsifer,  122 
Mass.  235. 

280  Bowen,  L.  J.,  In  Merivale  v.  Garson  (1887)  20  Q.  B.  Div,  275. 

2  31  Davis  V.  Shepstone,  11  App.  Gas.  187.  And  see  Burt  v.  Advertiser  News- 
paper Go..  154  Mass.  238-242,  28  N.  E.  1;  Hallam  v.  Post  Pub.  Go.,  55  Fed.  456, ' 
affirmed  8  C.  C.  A.  201,  50  Fed.  530,  541;  Wheaton  v.  Beecher,  66  Mich.  307, 
33  N.  W.  503;  Hamilton  v.  Eno,  81  N.  Y.  116;  Rearick  v.  WUcox,  81  III.  77; 
Post  Pub.  Go.  V.  Moloney,  50  Ohio  St  71,  33  N.  E.  921;  Eviston  v.  Cramer.  57 
Wis.  570, 15  N.  W.  760;  Sillars  v.  Collier,  151  Mass.  50,  23  N.  E.  723;  Buckstaff 
V.  Viall,  84  Wis.  129.  54  N.  W.  111. 
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they  are  not  liable  for  falsely  charging  a  teacher  with  cruelty,  in- 
competency, and  neglect  in  the  exercise  of  duty,  if  they  act  in  good 
faith,***  but  criminal  liability  may  attach  on  proof  of  actual  mal- 
ice.***  So,  while  communication  to  a  governor  concerning  proper 
legislation,  to  influence  his  action,  is  prima  facie  privileged,  it  is 
not  in  fact  privileged  if  it  contains  defamatory  matter  which  is 
necessarily  published  to  others,*** — as  where  a  pamphlet  is  gen- 
erally circulated.***  Again,  'for  the  sake  of  public  justice,  charges 
and  communications  which  would  otherwise  be  slanderous  are  pro- 
tected if  made  bona  flde  in  the  prosecution  of  an  inquiry  into  a 
suspected  crime."  **• 

SaTTve — Sddgicvs  and  fraternal  Organizations. 

The  law  encourages  the  various  members  of  a  religious  organiza- 
tion, who  are  unable  to  dwell  together  in  unity,  peace,  and  concord, 
to  try  to  settle  their  differences  without  public  scandal.  Hence 
communications  in  trials  before  church  tribunals  are  privileged. 
Therefore,  the  congregation  may  prefer  charges  against  the  clergy- 
man in  accordance  with  the  usage  and  discipline  of  the  churchy 
without  civil  responsibility.**^  And  one  church  member  may,  be- 
fore such  tribunal,  publicly  charge  that  another  had  committed 
adultery  with  the  plaintiff,  who  did  not  belong  to  that  church.*'* 
The  same  privilege  is  extended  to  secret  societies.*** 

SarM — CoTnmerdal  Communications. 

Fair  reports  of  business  standing,  made  up  on  special  request,**^ 
even  if  a  copy  of  a  libelous  article  be  sent,  are  not  actionable.**^' 

28 s  GaUigan  v.  Kelly  (Sup.)  31  N.  Y.  Supp.  561. 
«88  Vallery  t.  State,  42  Neh.  123,  60  N.  W.  347. 
2«4  Ck)ffln  V.  Ck>ffln,  4  Mass.  1;  Rex  v.  Creevey,  1  Maule  &  S.  273. 

285  Woods  V.  Wiman,  122  N.  Y.  445,  25  N.  E.  919. 

286  Padmore  v.  Lawrence,  11  Adol.  &  E.  380;  Dale  v.  Harris,  109  Mass.  193. 
Gf.  Eames  v.  Whittaker,  123  Mass.  342;  Cristman  v.  Gristman,  86  HI.  App.  567. 

287  Piper  V.  Woolman.  43  Neb.  280,  61  N.  W.  588. 

288  Etclilson  V.  Pergerson,  88  Ga.  620,  15  B.  E.  680.  And  see  Glark  v.  Moly- 
neux,  3  Q.  B.  Div.  237. 

230  Shurtleff  v.  Stevens,  51  Vt.  501;  Kirkpatrick  v.  Eagle  Lodge,  26  Kan.  384. 

240  King  V.  Patterson  (1887)  49  N.  J.  Law,  417,  9  AU.  705  (see  dissenting 

241  Holland  v.  George  F.  Blake  Manufg  Go.,  156  Mass.  543,  31  N.  E.  666. 
ADd  see  John  W.  Lovell  Go.  v.  Houghton,  116  N.  Y.  520,  22  N.  B.  1066;  Bacon 
V.  Michigan  Gent.  R.  Go.,  66  Mich.  166,  33  N.  W.  181. 
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But  if  defamatory  matter  be  Inserted  maliciously,  the  communica- 
tion is  not  privileged.***  Indeed,  if  the  report  be  false  and  in- 
jurious, it  is  not  privileged  even  if  the  sheet  be  sent  to  subscnbers 
in  a  cipher,  and  understood  by  them  only,**'  but  without  reference 
to  such  special  interest  as  the  plaintiff  as  a  creditor  would  have.*** 
And,  generally,  business  communications  between  strangers,  al- 
though volunteered,  are  privileged  if  made  in  performance  of  a  "duty 
which  may  be  supposed  to  exist  to  give  advice  faithfully  to  those 
who  are  in  want  of  it,  *  *  *  for  the  sake  of  the  general  con- 
venience of  business,  though  with  some  disregard  of  the  equally 
important  rule  of  morality  that  a  man  should  not  speak  ill,  falseljs 
of  his  neighbor."  **• 

Same — Communications  in  Confidential  Relations. 

A  qualified  privilege  is  recognized  where  the  relation  between 
two  persons  is  intimate,  socially  or  professionally,***  or  arises  from 
family  connections.  Thus,  a  letter  from  a  son-in-law  to  his  mother- 
in-law,  volunteering  advice  respecting  her  proposed  marriage,  and 
containing  imputations  on   her  future  husband,   is   privileged.**' 

opinions);  Locke  v.  Bradstreet  Co.,  22  Fed.  771;  PoUasky  v.  Minchener,  81 
]Slich.  280,  46  N.  W.  5;  Rude  v.  Nass.  79  Wis.  321,  48  N.  W.  555;  Howland  v. 
George  F.  Blake  Manufg  Co.,  156  Mass.  543,  31  N.  E.  656;  Zuckerman  v.  8od- 
nenscbein,  62  IlL  115;  Brown  v.  Vannaman,  85  Wis.  451,  55  N.  W.  183. 

242  Lowry  v.  Vedder,  40  ^Ilnn.  475,  42  N.  W.  542;  Marks  v.  Baker,  28  Minn. 
1(52-165,  9  N.  W.  678. 

248  Sunderlln  v.  Bradstreet.  46  N.  Y.  188. 

244  Mitchell  V.  Bradstreet  Co.,  116  Mo.  226,  22  S.  W.  358;  FoUaaky  v.  Mlnch- 
oner,  81  Mich.  280,  46  N.  W.  5;  Kingsbury  v.  Bradstreet  Co.,  116  N.  Y.  217,  22 
N.  E.  .365;  State  v.  I^nsdale,  48  Wis.  348,  4  N.  W.  390.  But  such  an  agency 
may  publish,  generally,  the  entry  of  a  judgment  against  defendant  without  lia- 
bility, unless  It  be  a  false  statement  and  special  damage  result  Woodruff  t. 
Bradstreet  Co.,  116  N.  Y.  217,  22  N.  E.  354.  And  see  Blackham  v.  Pugh,  2  C. 
B.  611. 

24  5Coltman,  J.,  In  Coxhead  v.  Richards,  2  C.  B.  569-601.  A  letter,  written 
by  one  of  two  rival  milk  sellers,  advising  a  shipper  to  sell  no  more  milk  to  the 
other  unless  he  had  surety  for  his  goods,  was  not  a  privileged  communication. 
Brown  v.  Vannaman,  85  Wis.  451,  55  N.  W.  183.  And  see  Lawless  v.  Anglo- 
Egyptian  Cotton  &  on  Co.,  L.  R.  4  Q.  B.  262;  Kllnck  v.  Colby.  46  N.  Y.  427; 
Shurtleff  v.  Parker.  130  Mass.  293.    Cf.  Cooke  v.  Wildes,  5  El.  &  Bl.  328. 

246  Wright  V.  Woodgate.  2  Cromp.,  M.  &  R.  573;  Davis  v.  Reeves,  6  Ir.  Com. 
L.  79. 

247  Todd  V.  Hawkins,  8  Car.  &  P.  88,  2  Moody  &  R.  20;   Crlstman  v.  Crist- 
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Such  communications  are  "fairly  warranted  by  any  reasonable  oc- 
casion or  exigency,  and  when  honestly  made  they  are  protected  for 
the  common  convenience  and  welfare  of  society,  and  the  law  has 
not  restricted  the  right  to  make  them  within  any  narrow  com- 
pass."*** And,  generally,  communications  in  course  of  business 
between  employer  and  employ^  are  pri^ileged.^*• 

Sam^e — Master  as  to  Servcmt. 

A  master  may  refuse  to  give  a  letter  of  recommendation  to  his 
servant  when  the  latter  leaves  without  committing  slander,**®  and 
may  give  his  servant  a  character  to  his  neighbor,  who  afterwards 
i-mployed  him,  which  would  be  otherwise  actionable.***  He  may 
warn  other  servants  against,  one  whom  he  has  discharged,  and 
may  explain  his  reasons.***  And  he  may  publish  with  impunity  a 
blacklist  of  discharged  employes,  in  absence  of  contrary  statute.*** 
The  privilege  allows  the  master  to  tell  the  truth,  and  even  to  vol- 
unteer what  he  honestly  believes  to  be  the  truth,  without  malice 
and  in  the  honest  belief  that  he  is  discharging  a  duty  to  his  neigh- 
bor, provided  his  neighbor  has  employed  or  is  about  to  employ  such 
servant*** 

■ 

man,  30  lU.  A  pp.  507.  Cf.  Count  Joannes  v.  Bennett,  5  AUen,  109;  Byam  v. 
Collins,  111  N.  T.  143,  10  N.  E.  75.  See  Beals  v.  Thompson,  149  Mass.  405,  21 
N.  B.  950. 

<«8  Cockayne  v.  Hodfi^kisson,  5  Car.  &  P.  543,  545;  Broughton  v.  McGrew, 
39  Fed.  072.    And  see  Rude  v.  Nass,  79  Wis.  321,  48  N.  W.  555. 

2*»  HUl  V.  Durliani  House  Drainage  Co.,  79  Hun,  335,  29  N.  Y.  Supp.  427. 
But  see  Byam  v.  Collins,  111  N.  Y.  143,  19  N.  E.  75. 

2  50  Carrol  v.  Bird,  3  Esp.  201. 

261  Fresh  v.  Cutter,  73  Md.  87,  20  Atl,  774.  Cf.  Over  v.  Sehlfflhig,  102  Ind. 
191,  20  N.  E.  91;  Child  v.  Affleck,  9  Barn.  &  C.  408. 

26  2  SomervUle  v.  Hawkins,  10  C.  B.  590.  And  see  Fowles  v.  Bowen,  80  N.  Y. 
20;  Dale  v.  Harris,  109  Mass.  193. 

253  Missouri  Pac.  R.  Co.  v.  Behee,  2  Tex.  Civ.  App.  107.  21  S.  W.  384.  And 
see  Hunt  v.  Great  Northern  Ry.  Co.  [1891]  2  Q.  B.  189;  Bacon  v.  Michigan 
Cent.  R.  Co.,  00  Mich.  100,  33  N.  W.  181. 

2B4  Fresh  v.  Cutter,  73  Md.  87,  20  AU.  744;  Child  v.  AfDeck,  9  Bam.  &  C.  403. 


o 


20  WRONGS   APFECTINQ  REPOT ATIO».  (Ch.  8 


164.  MITIGATION— On  the  same  principle  that  whatever 
tends  to  prove  malice  in  defEimatlon  aggravates  the 
wrong,  and  entitles  the  plaintiff  to  exemplary  dam- 
ages, w^hatever  negatives  malice  operates  to  mitt- 
gate  damages.  The  Jury  determines  ^whether  given 
matter  is  in  mitigation  or  aggravation  of  damages. 

Provocation, 

Provocation  may  mitigate  damage.' ''  The  law  makes  allowance 
for  acts  committed  in  the  heat  of  sudden  passion  by  way  of  mitiga- 
tion of  damages.  But  if  there  had  been  an  opportunity  for  blood 
to  cool,  a  mere  provocation  connected  with  wrong  complained  ot 
cannot  be  shown. ''^^  The  defense  follows  the  analogy  of  provoca- 
tion as  mitigating  damages  in  assault  and  battery,''^  but  there 
does  not  seem  to  be  any  doctrine  akin  to  contributory  negligence, 
whereby  the  wrong  is  barred  if  the  person  defamed  in  some  manner 
induced  the  publication.*"* 

ComffruynrLww  jRetraction. 

A  mere  offer  to  retract  cannot  be  shown  in  mitigation  of  dam- 
ages, but  a  retraction  published  in  good  faith,  even  after  com- 
mencement of  an  action  for  defamation,  may,  under  some  circum- 
stances, be  proved  in  mitigation  of  damages,'"*  but  in  mitigation 
only,'**  because  it  negatives  malice.**^  Conversdy,  evidence  that 
the  defamer,  subsequent  to  the  publication  of  the  article  sued  on, 
has  published  another  containing  a  letter  from  the  defamed  re- 
questing a  retraction,  is  admissible  to  show  malice.*** 

SB 6  Ln)el8  by  plaintiff,  connected  with  same  subject  as  libels  by  defendant, 
may  be  shown  in  mitigation.  Tarpley  v.  Blabey,  2  Bing.  N.  C.  437.  Dressel  v. 
Shipman,  57  Minn.  23,  58  N.  W.  684. 

>s«  Qnlnby  v.  Tribune  Co.,  38  Minn.  628,  529,  38  N.  W.  623;  Stewart  v.  Trib- 
une Co.,  41  Minn.  71,  42  N.  W.  787. 

S67  Ante,  p.  2(>1,  "Assault  and  Battery." 

«8«  Irvine,  C,  In  Vallery  v.  State,  42  Neb.  123,  60  N.  W.  347,  348. 

a»»'Turton  v.  New  York  Recorder  Co..  144  N.  Y.  144,  38  N.  E.  1009;  Stoiey  y. 
Wallace,  60  111.  51. 

260  Dayis  y.  Marxhausen,  103  Mich.  315,  61  N.  W.  504. 

a«i  AUen  y.  Pioneer  Press  Co.,  40  Minn.  117,  41  N.  W.  936;  Park  y.  Detroit 
Free  Press  Co.,  72  Mich.  560,  40  N.  W.  731. 

>•<  Thibanlt  v.  Sessions,  101  Mich.  279,  50  N.  W.  624. 
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Honest  Belief— BvmorB. 

The  law  recognizes  that  anything  tending  to  show  an  honest  be- 
lief in  the  substance  of  the  publication  when  made  is  admissible  for 
the  purpose  of  disproving  malice  and  mitigating  damages,  though 
it  tends  to  prove  the  truth  of  the  charge.*"  Accordingly,  in  an 
action  for  slander,  evidence  that  the  slander  was  only  a  repetition 
of  a  current  report  of  long  standing,  by  which  plaintiff's  general 
reputation  has  become  impaired,  is  admissible  in  mitigation  of  dam- 
ages.*** And,  where  the  article  contained  several  distinct  libelous 
charges,  a  justification  as  to  part  of  the  charge,  and  not  the  whole, 
goes  only  in  mitigation  of  damages,  and  does  not  warrant  a  ver- 
dict for  the  defendant***  Therefore,  partial  truth  may  mitigate 
damages.***  But  good  faith  and  reasonable  belief  will  not  pre- 
vent recovery  of  substantial  damages.**^ 

80  far  as  it  may  affect  the  culpability  of  the  defendant,  as  miti- 
gating malice,  evidence  that  he  knew,  believed,  and  relied  on  **• 
general  rumors  to  the  effect  of  the  defamatory  matter  would  be 
entirely  proi)er.  Hence,  such  evidence  is  often  held  to  be  admissi- 
ble*** However,  from  the  plaintiff's  point  of  view,  the  extent  ot 
his  suffering  is  not  measured  by  defendant's  moral  shortcoming  or 
personal  righteousness.    Hence,  such  evidence  is  perhaps  as  often 

*•*  Huson  V.  Dale,  19  Mich.  17-26  (per  Clirlstiancy,  J.). 

se«  Nelflon  v.  Wallace,  48  Mo.  App.  183. 

««•  Hay  V.  Reld,  85  Mich.  296,  48  N.  W.  607. 

S66  Sawyer  v.  Bennett  (Sup.)  20  N.  Y.  Snpp.  45. 

s«T  Blocker  v.  Schoff,  83  Iowa,  265,  48  N.  W.  1079;  Burt  v.  Adverttser  News- 
paper C!o.,  154  Mass.  238,  28  N.  E.  1. 

svsLarrabee  v.  Minnesota  Trlbnne  Ck>.,  86  Minn.  141-143,  30  N.  W.  462; 
Iiotbrop  V.  Adams,  133  Mass.  471;  Hewitt  v.  Pioneer  Press  Co.,  23  Minn.  178; 
Hallam  y.  Post  Pub.  Ck).,  55  Fed.  456;  Id.,  8  G.  G.  A.  201,  59  Fed.  530-537.  Tbe 
truth  of  the  charge,  though  not  pleaded,  is  admissible  to  disprove  malice,  and 
in  mitigation  of  damages,  if  it  was  known  at  the  time  of  publication,  but  not 
otherwise.  Simons  v.  Burnham,  102  Mich.  189,  60  N.  W.  476.  But  see  Marks 
T.  Baker,  28  Minn.  162,  9  N.  W.  678. 

S6»  Van  Deryeer  v.  Sutphin,  5  Ohio  St  293;  Republican  Pub.  Go.  v.  Mosman, 
15  Colo.  399,  24  Pac.  1051;  Hay  v.  Reld,  85  Mich.  296,  48  N.  W.  507;  Morrison 
V.  Press  Pub.  Go.  (Super.  N.  Y.)  14  N.  Y.  Supp.  131-133;  Arnold  v.  Jewett,  126 
Ha  241,  28  S.  W.  614. 
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disallowed.*^*  But  publishing  defamatory  matter  as  a  nmior,*^^ 
or  giving  a  specific  source  as  authority,  is  no  longer  '^'  a  defense  '^* 
by  way  of  justification,  although  it  may  operate  to  mitigate  dam- 
ages.*^* 

PhiTUiff'^B  Character  and  Position. 

When  one  claims  damages  on  the  ground  of  the  disparagement 
of  his  character,  evidence,  in  mitigation  of  damages,  may  be  given, 
under  proper  allegation,*^*  that  his  character  was  blemished  before 
the  publication  of  the  libel  or  slander.*^*  Thus,  in  an  action  for 
libel  the  defendant  may  prove,  in  mitigation  of  damages,  that  before 
and  at  the  time  of  the  publication  of  the  libel  the  plaintiff  wafl  gen- 
erally suspected  to  be  guilty  of  the  crime  thereby  imputed  to  him, 
and  that,  on  account  of  this  suspicion,  his  relatives  and  friends  had 
ceased  to  associate  with  him.*^^  Evidence  of  general  bad  reputa- 
tion is  admissible,  in  mitigation  of  damages;  and  evidence  of  bad 
i-eputation  as  to  that  phase  of  character  involved  in  a  case  is  com- 
petent, not  to  establish  any  facts  in  issue,  but  to  explain  conduct 
and  to  enable  the  jury  better  to  weigh  the  evidence  upon  doubtful 
<}uestions  of  fact  bearing  on  the  character  of  defendant.*^*  niere- 
fore,  bad  reputation  for  integrity  is  admissible  in  charges  of  politi- 
cal dishonesty,  ^^e  should  be  loth  to  differentiate  a  want  of  in- 
tegrity in  political  matters  from  the  same  failing  in  business  ot- 

JTo  Scott  V.  Sampson,  8  Q.  B.  Dlv.  491;  Edwards  v.  San  Joa6  Print  &  Pub. 
Soc.,  09  Cal.  431,  34  Tac.  128;  Gray  v.  Elzrotli,  10  Ind,  App.  587,  37  N.  B.  551; 
IJlackwell  v.  Landreth,  90  Va.  748,  19  S.  E.  791. 

3T1  Republican  Pub.  Co.  v.  Miner,  3  Colo.  App.  568,  34  Pac.  485;  Haskina  v. 
I.umsden,  10  Wis.  359. 

272  Northampton's  Case,  12  Coke,  133;  Davis  v.  Lewis,  7  Term  R.  17. 

273  i^wis  V.  Walter,  4  Bam.  &  Aid.  605;  De  Crespigny  v.  Wellesley.  5  Blng. 
392;  Tidman  v.  Ainslie,  10  Excb.  03;  M'Pherson  v.  Daniels,  10  Barn.  &  C.  263; 
Watkiii  V.  Uall,  L.  R.  3  Q.  B.  390. 

27  4  Dole  r.  Lyon,  10  Johns.  447. 

2T»  Ilalley  v.  Gregg,  82  Iowa,  G22,  48  N.  W.  974. 

2t6  BaU,  C«8.  Torts,  p.  122. 

277  Earl  of  r^icester  v.  Walter,  2  Camp.  251.  Cf.  Sanford  v.  Rowley,  93 
Mich.  119,  52  N.  W.  1119. 

2T»  Drown  t.  Allen,  91  Pa.  St.  393;  Sanford  v.  Rowley,  93  Mich.  119,  62  N. 
W.  1119.  It  has,  however,  been  held  that  in  an  action  of  libel  only  the  **geii- 
eral"  reputation  of  plaintiff  can  be  shown  in  mitigation  of  damages.  Thltealt 
V.  Sessions,  101  Mich.  279,  59  N.  W.  624. 
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society."*^*  The  plaintifTs  general  social  and  personal  standing 
may  be  shown  in  evidence  as  bearing  on  the  question  of  damages.^** 
And  if  plaintiff  alleges  her  good  character  and  repnte,  and  this 
is  denied  by  the  defendant,  the  plaintiff  is  not  required  to  rest  upon 
the  legal  presumption  as  to  chastity  and  virtue,'"^  but  she  can 
properly  offer  proof  under  such  allegation  as  part  of  her  case.^"* 

SLANDEB  OF  TITLE  OB  FBOPEBTY. 

166.  Flaintiff  can  recover  for  disparaging  words  published 
concerning  title  or  property  whenever  he  shows 

(a)  That  the  statement  is  fiedse; 

(b)  That  the  statement  is  malicious  in  fact; 

(c)  That  the  statement  has  caused  him  proximate  and 

special  pecuniary  injury.^  • 

The  wrong  called  ^slander  of  title^  is,  properly  speaking,  the  basis 
of  an  action  on  the  case  for  special  damage  sustained  by  reason  of 
the  speaking  or  publication  of  the  slander  of  the  plaintiff's  title.^** 
No  specific  name  has  been  applied  to  cases  which  rest  on  the  same 
foundation,  but  are  not  the  same  as  slander  of  title.' ^*  Disparage^ 
ment  of  property  is  clearly  analogous.* ••    The  old  form  of  action 

«7©  Taft,  J.,  in  Post  Pub.  Co.  v.  HaUam,  8  C.  C.  A.  201,  59  Fed.  530-537. 

>••  Lamed  y.  Bufflnton,  3  Mass.  546;  Klumph  y.  Dunn,  66  Pa.  St  141-147; 
Press  Pub.  Go.  y.  McDonald,  11  G.  C.  A.  155,  63  Fed.  238;  Morey  y.  Morning 
Journal  Ass'n,  123  N.  Y.  207,  25  N.  E.  161;  Farrand  v.  Aldrich,  85  Mich.  598, 
48  N.  W.  628;  Hintz  y.  Graupner,  138  III.  158,  27  N.  E.  935.  As  to  circulation 
iHt  defendant's  newspaper  in  aggravation  of  damage,  see  Farrand  y.  Aldrich,  85 
Mich.  593,  48  N.  W.  628.  It  is  competent  in  a  slander  suit  to  admit  proof,  as 
bearing  on  the  question  of  damages,  that  plaintiff  has  a  family  of  young  chil- 
dren, who  would  be  disgraced  by  the  charge.  Enos  y.  Enos,  135  N.  Y.  609,  32 
N.  B.  123.  Defendant's  reputed  wealth  may  be  shown.  Farrand  y.  Aldrich,  85 
Mich.  593,  48  N.  W.  628-630. 

stt  Gonroy  y.  Pittsburgh  Times,  139  Pa.  St  334,  21  AtL  154. 

ass  Stafford  y.  Morning  Journal  Ass'n,  142  N.  Y.  598,  37  N.  E.  625.  And  see 
Peters  y.  Boumeau,  22  IlL  App.  177. 

»s  See  Boynton  y.  Shaw  Stocking  Go.,  146  Mass.  219,  15  N.  E.  507;  Wler  y. 
Allen,  51  N.  H.  177;  Snow  y.  Judson,  38  Barb.  210. 

>•*  TIndal,  J^  in  Malachy  y.  Soper  (1836)  3  Bing.  N.  a  871--382. 

sss  Pig.  Torts,  381.  382. 

as6  Western  Counties  Manure  Co.  y.  Lawes  Chemical  Manure  Oo.,  L.  R.  9 
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concerns  realty  only;  the  new  relates  to  property  generally, — ^realty 
and  personalty,  corporeal  and  incorporeal, — and  is  brought  for  a 
false  statement  injurious  to  the  owner  in  his  right  to  profits.  It 
has  been  insisted  that  it  is  of  little  consequence  whether  the  wrong 
is  slander,  or  whether  it  is  a  statement  of  any  other  nature  "cal- 
culated" to  produce  special  damage.*®'^  However,  on  consideration 
of  the  elements  of  the  wrong,  it  appears  that,  as  to  matters  of  prac- 
tice at  least,  there  is  material  difference,  and  that  the  wrongs  un- 
der consideration  lie  halfway  between  libel  and  slander  and  ma- 
licious prosecution:*®*  and,  in  many  respects,  approach  wrongs  of 
fraud."* 

Fataity  of  Statement. 

In  cases  where  character  is  at  stake,  the  presumption  is  in  favor 
of  the  party  defamed;  but  t^ere  is  no  similar  presumption  in  favor 
of  a  man's  title,  or  the  quality  of  his  merchandise.***  Unless  he 
shows  falsehood,  he  shows  no  case  to  go  to  the  jury.***  In  this 
action  truth  may  be  given  in  evidence  under  the  general  issue.*** 

Excfa.  218.  But  In  Toung  v.  Macrae,  3  Best  &  S.  264-270,  Blackburn,  J.,  says: 
"My  own  impression  is  that  where  there  is  a  written  depreciation  of  an.  article, 
unless  it  is  a  slander  actionable  in  itself,  no  allegation  of  special  damage  will 
make  it  actionable  except  in  the  case  of  slander  of  title.*'  Disparagement  may 
be  actionable  as  to  copyright,  patents,  and  the  like.  Dicks  v.  Brooks  (1880)  15 
Gh.  Div.  22,  49  Law  J.  Ch.  812;  Thorley's  Cattle-Food  Co.  v.  Massam  (1880)  14 
Oh.  Div.  763;  Hendriks  v.  Montagu,  17  Ch.  Div.  638,  50  Law  X  Ch.  456;  Singer 
Manufg  Ck).  v.  Loog,  8  App.  Cas.  15;  Meyrose  v.  Adams,  12  Mo.  App.  329; 
Andrew  v.  Deshler,  45  N.  J.  Law,  167.  To  inchoate  rights  under  agreement: 
Benton  v.  Pratt,  2  Wend.  385;  Rice  v.  Manley,  66  N.  Y.  82.  To  diverskm  of 
custom  by  mlsr^resentatlon  of  rights:  Marsh  v.  BlUlngs,  7  Cush.  322.  And 
see  Riding  y.  Smith,  1  Exch.  Div.  91;  Clerk  &  L.  Torts.  493. 

287  Abinger,  C.  B.,  in  Gutsole  v.  Mathers,  1  Mees.  &  W.  495-500. 

*••  Burtch  V.  Nickerson,  17  Johns.  217. 

««•  Pig.  Torts,  260,  375.  "It  Is  a  special  variety  of  deceit,  which  differs  from 
the  ordinary  type,  in  that  third  persons,  not  plaintiff  himself,  are  induced  by  de- 
fendant's falsehood  to  act  in  a  manner  which  caused  plaintiffs  damage.*'  Pol. 
Torts,  260. 

»»«  Burnett  v.  Tak,  45  Law  T.  (N.  S.)  743. 

s»i  CHerk  &  L.  Torts,  494,  citing  Maule,  J.,  in  Pater  v.  Baker,  3  C.  B.,  at  page 
869;  Steward  v.  Young,  L.  R.  5  C.  P.  122-127;  McConneU  v.  Ory,  46  La.  Ann. 
564,  15  South.  424. 

ft  KendaU  v.  Stone,  2  Sandf.  269. 
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While  the  authorities  are  agreed  that  malice  is  essential  to  the 
plaintiffs  case,  they  are  at  yariance  as  to  whether  malice  in  law  is 
suiBcient,  or  whether  there  most  be  malice  in  fact'**  The  later 
c^inions  require  the  plaintiff  to  allege,  and,  as  a  necessary  part  of 
his  case,  to  prove,  that  malice  in  fact  existed, — ^that  is,  a  desire  on 
the  defendant's  part  to  injure  the  plaintiff,  or  to  benefit  himself  or 
some  third  person  at  the  plaintiff's  exx)ense.***  Certainly,  where 
there  is  an  occasion  of  priyilege,  the  plaintiff  will  be  nonsuited  un- 
less he  shows  malice  in  fact***  As  in  malicious  prosecution,  so  in 
the  cases  under  consideration,  malice  and  want  of  probable  cause  are 
intimately  connected.  Want  of  reasonable  cause  is  only  evidence 
from  which  the  jury  may,  but  is  not  bound  to,  infer  malice.***  If 
what  a  person  did  or  said  was  in  pursuance  of  a  bona  fide  claim  or 
color  of  title  which  he  was  honestly  asserting,  and  especially  if  he 
was  acting  under  advice  of  counsel,  thou^  his  title  proves  not  to 
have  been  perfect,  he  will  not  be  liable  for  slander  of  title.**^ 

Special  Damages. 

In  order  that  the  plaintiff  may  recover,  he  must  both  allege  and 
show,  not  merely  damage,  but  special  pecuniary  damage,  as  the 
natural,  proximate  result  of  the  disparagement *••  Therefore,  the 
m^e  averment  that,  because  of  the  alleged  wrong,  the  plaintiff  was 
compelled  to  go  out  of  business  is  insulficient.***    But,  if  one  falsely 

*•»  Yoong  V.  Macrae,  8  Best  &  S.  264;  Johnson  v.  Hitdicock,  15  Johns.  185; 
Western  Counties  Manure  Go.  v.  Lawes  Chemical  Manure  Co.,  L.  R.  9  X^cfa. 
21&  And  see  PauU  v.  Halferty,  63  Pa.  St  46;  Wren  v.  Weild,  U  R.  4  Q.  B. 
213;  Walkley  t.  Bostwick,  49  Mich.  374,  13  N.  W.  780;  Andrew  v.  Deshler,  45 
N.  J.  Law,  167. 

s«4Hal8ey  y.  Brotherhood,  19  Gh.  Div.  391;  Hatchard  v.  Mege,  18  Q.  B. 
Div.  771. 

*»B  Pater  t.  Baker,  3  a  B.  831;  Pitt  y.  Donoyan,  1  Maule  &  S.  639. 

206  Pitt  y.  Donoyan,  1  Maule  &  S.  639;  Pater  y.  Baker,  3  G.  B.  868. 

s»7  HiU  y.  Ward,  13  Ala.  310;  BaUey  y.  Dean,  5  Barb.  297;  Pitt  y.  Donoyan, 
1  Maule  &  S.  639;  Kendall  y.  Stone,  5  N.  Y.  14. 

>••  Burkett  y.  Griffith,  90  Gal.  532,  27  Pac.  527;  Ghesebro  y.  Powers,  78  Mich. 
472,  44  N.  W.  290;  Tobias  y.  Harland,  4  Wend.  537;  Doollng  y.  Budget  Pub. 
Co.,  144  Mass.  258, 10  N.  B.  809;  Walton  y.  Perkins,  28  Minn.  413, 10  N.  W.  424. 

Iff  Dudley  y.  Briggs,  141  Mass.  582,  6  N.  E.  717;  Wilson  y.  Dubois,  35  Minn. 
471,  20  N.  W.  68.  And  see  Riding  y.  Smith,  1  Exch.  Diy.  91-94  (per  Kelly, 
C.  B.). 
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and  maliciously  claims  a  lien  on  wood  which  another  had  contracted 
to  sell,  whereby  the  latter  is  nnable  to  deliyer,  this  is  good  caase 
of  action  for  slander  of  titlCr'^^  Howeyer,  the  damage  complained 
of  must  be  the  proximate  result  of  the  wrong.  Therefore,  it  has 
been  held,  in  New  York,'*^  that  the  breach  of  a  contract  with  a 
third  person  for  sale  of  a  lot  of  land  was  insulficient  to  make  oat 
special  damage. 

»♦•  Green  v.  Button,  2  Oramp.,  M.  &  R.  707. 

Ml  Kendall  y.  Stone,  6  N.  Y.  14;  Vicars  y.  Wilcocks,  8  East,  1. 
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CHAFTER 

MALICIOUS  WBONO& 

166.  Malicious  Wrongs  in  GeneraL 

167.  Deceit 

168.  The  Wrongful  Conduct  of  Defendant 

169.  The  Fraudulent  Intent 
170-173.  The  False  Representation. 
174r-175.          Conduct  of  Plaintur. 

176.  Resulting  Damage. 

177-178.  Malicious  Prosecution. 

179.  The  Judicial  Proceeding. 

180.  Termination  of  Proceeding. 

181.  Parties  to  Proceeding. 

182.  Malice  and  Want  of  Probable  Cauaeu 

183.  Damages. 

184.  Distinction  from  False  Imprisonment 
186.  Malicious  Abuse  of  Process. 

186.    Malicious  Interference  with  Contract 
187-188.    Conspiracy. 

189.         Strikes  and  Boycotts. 

MALICIOUS  WBONGS  IN  QlSJSnSRAL. 

166.  To  do  intentionally  what  is  calculated  in  the  ordinary 
ooorse  of  events  to  damage,  and  which  in  fiust  does 
damage,  another,  in  that  other  person's  property 
or  trade,  is  actionable,  if  done  without  Just  cause  or 


Certain  traditional  forms  of  malidons  wrongs  are  clearly  recog- 
nised. Discussion  of  sudi  wrongs  are  found  in  texts,  scattered 
artideB,  decisions,  and  digests.  Among  these  may  be  mentioned 
Hbel  and  slander,  slander  of  title,  business,  or  property,  fraud  and 

^Bowen,  L.  J.,  in  Mogul  Steamship  Co.  t.  McGregor,  23  Q.  B.  DIt.  598, 
CISOZ]  App.  Gas.  25,  citing  Bromage  y.  Prosser,  4  Bam.  &  G.  247.  And  see 
OlMilegr  t.  King,  74  Me.  104.    Gf .  Falloon  ▼.  Schilling,  29  E:an.  292.    See  ante, 

PL  01« 
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deceit,  malicious  prosecution,  and  other  malicious  abuse  in  connec- 
tion with,  courts  of  justice.  Beyond  these  conventional  forms  of 
wrongs  there  has  been  a  general  tendency  to  deny  the  existence 
of  a  cause  of  action  for  which  the  law  provides  sanction.  The  loose 
sayings  already  considered,  to  the  effect  that  a  bad  intention  cannot 
make  lawful  conduct  actionable,  and  that  a  good  intention  cannot 
make  unlawful  conduct  lawful,  have  led  to  a  vagne  impression  that 
these  familiar  forms  of  malicious  wrongs  are  the  only  ones  recog- 
nized by  law,  and  that  unless  a  given  case  be  brought  within  them 
there  is  no  cause  of  action.  This  is  a  radical  error.  It  is  true  that 
for  libel  and  slander,  deceit,  and  malicious  prosecution  *  the  common 
law  provided  a  si>ecific  form  of  action  and  a  definite  remedy;  but 
under  the  actions  on  the  case,  even  at  common  law,  wherever  there 
was  a  wrong  conforming  to  the  legal  standard,  the  remedy  was  pro- 
vided, in  large  measure  at  least. 

DECEIT. 

167.  Deceit  consists  in  leadins:  a  man  into  damage  by  will- 

ftQly  or  recklessly  causing  him  to  believe  and  act 
on  a  falsehood. 

167a*  Whether  or  not  deceit  is  actionable  depends  upon  the 
legal  aspect  of— 

(a)  The  wrongful  conduct  of  defendant.  "^ 

(b)  The  conduct  of  plaintiff  caused  thereby.  ^ 
(o)  The  damage  resulting  therefh*om.  '^ 

SAME— THE  WBONGFUL  CONDUCT  OF  DEFENDANT. 

168.  The   wrongfulness   of   defendant's    conduct   depends 

upon — 

(a)  His  mental  attitude,  and 

(b)  His  consequent  act  or  omission,  i.  e.  the  false  repre- 

sentation. * 

sBigelow,  Lead.  Cas.  207-210;    historical  portton  of  note  to  Hntchlns  t. 
Hutchins,  7  HUl,  104. 
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The  wrong,  for  which  at  common  law  trespass  lay,  did  not  depend, 
80  far  as  the  fact  of  liability  is  concerned,  upon  the  mental  attitude 
of  the  wrongdoer;  although  willfulness  at  the  one  extreme  or  mis- 
take at  the  other  might  affect  the  extent  of  the  recovery.  Deceit, 
on  the  other  hand,  rests  primarily  upon  the  mental  attitude.  It  de- 
pends distinctly  upon  moral  shortcoming.  Ordinarily,  there  is  not 
only  voluntary  conduct;  there  is  also  voluntary  injury.  The  law  of 
deceit  has  to  deal  with  the  legal  aspects  of  the  moral  question.  The 
standard  of  legal  fraud  is  practically  the  same  as  of  moral  fraud.^ 
The  presumption  of  innocence  applies,  and  the  burden  is  on  defend- 
ant to  show  moral  or  legal  wrong.' 

168.  THE  FRAXTDUIiENT  INTENT  — Falae  representa- 
tions  do  not  amount  to  a  fraud  at  la^r  unless  they 
be  made  with  a  fraudulent  intent.  The  intent  to 
deceive  may  be  shown  in  either  of  three  ways: 

(a)  That  the  party  knew  his  statements  to  be  false; 

(b)  That,  having  no  knowledge  of  their  truth  or  falsity , 

he  did  not  believe  them  to  be  true;  or 

(c)  That,  having  no  knowledge  of  their  truth  or  falsity,  ^ 

he  yet    represented  them  to  be  true  of  his  own 
knowledge.' 

The  courts  are  generally  agreed  that  no  action  can  be  maintained* 
for  a  naked  lie  without  intent  to  deceive.^    '^It  is  settled  law  that, 
indei>endently  of  duty,  no  action  will  lie  for  a  misrepresentation, 
unless  the  party  making  it  knows  it  to  be  untrue,  and  makes  it  v.  ith 
a  fraudulent  intention  to  induce  another  to  act  on  the  faith  of  it, 

*  Pig.  Torts,  269;   Clark,  Cont.  340;  Weir  v.  Bell.  3  Exch.  Dlv.  238-243. 
»  Childs  V.  MerriU.  66  Vt.  302,  29  Atl.  532. 

•  MitcheU,  J.,  In  Humphrey  v.  Merriam,  32  Minn.  107,  198,  20  N.  W.  138: 
"In  the  first  there  would  be  a  knowingly  false  assertion  as  to  the  fact;  in 
the  second,  as  to  his  belief;  and  in  the  third,  as  to  his  knowledge  of  the 
fact  And  in  each  case  the  intent  to  deceive  would  be  a  necessary  inference. 
But  in  each  case  the  Intent  to  deceive  must  exist  and  must  be  proved."  And 
see  Id.,  46  Minn.  413,  49  N.  W.  199. 

7  Fenwick  v.  Bowling,  50  Mo.  App.  516. 
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and  to  alter  his  position  to  his  damage."  •  The  intent  required  is  to 
hann  the  plaintiff, — that  is,  to  induce  him  to  pursue  the  conduct 
complained  of.  It  is  not  essential  that  it  should  be  for  the  defend- 
ant's benefit.*  Thus,  a  person  making  misrepresentations  as  to  the 
title  of  lands  may  be  liable  to  the  purchaser,  though  he  has  no  di- 
rect interest  in  the  transaction,  and  receives  none  of  the  considera- 
tion.** The  diflftculty,  however,  arises  in  determining  when  the  law 
will  find  intent.  The  intent  may  be  actual,  when  the  case  is  clear, 
or  it  may  be  implied,  usually  by  the  jury.**  The  courts  are  not  in 
harmony  on  the  subject. 

JFcdse  Statement  with  JSkowledge. 

The  clearest  case  of  liability  for  deceit  arises  where  a  person, 
knowing  a  statement  to  be  false,  and  intending  to  deceive,  is  guilty 
of  a  misrepresentation.  Under  such  circumstances,  his  liability  is 
without  doubt.**  For  "'sciens'  without  ^fraudulenter*  would  be 
sufficient  to  support  the  action."  *'  But  an  honest  statement  of 
what  one  believes  to  be  the  facts,  without  misrepresentation  of  the 
source  or  extent  of  his  information,  cannot  be  made  the  basis  of 
recovery.** 

Fahe  Statement  witfumt  Knowledge  or  BeUef  in  Truth. 

^V,  a  man  having  no  knowledge  whatever  of  the  subject  takes  upon 
himself  to  represent  a  certain  state  of  facts  to  exist,  he  does  so  at 
his  peril ;  and  if  it  be  done  either  with  a  view  to  secure  some  benefit 

•  Park,  B.,  In  Thorn  v.  Bigland,  8  Exch.  731;  Mahurin  v.  Harding,  28  N.  H. 
128.  Cf.  Angell  v.  Loomis,  97  Mich.  5,  55  N.  W.  1008.  Unless  complaint  al- 
leges that  representations  are  frandulent,  it  does  not  state  a  cause  «>f  action 
in  deceit.  Hoist  v.  Stewart,  154  Mass.  445,  28  N.  E.  574;  Litchfield  v.  Hutch- 
inson, 117  Mass.  195. 

»  Foster  v.  Charles,  7  Blng.  105;  PolhlU  v.  Walter,  3  Bam.  &  Adol.  123. 

10  Carpenter  v.  Wright,  52  Kan.  221,  34  Pac.  798. 

11  Brady  v.  Finn,  162  Mass.  260,  38  N.  E.  506. 

12  Marsh  v.  Falker,  40  N.  Y.  562;  Holdom  v.  Ajer,  110  lU.  448;  Graham  t. 
Hollinger,  46  Pa.  St.  55;  Tucker  t.  White,  125  Mass.  344;  Schwabacker  v. 
Riddle,  99  111.  343. 

13  Per  Butler,  J.,  In  Pasley  v.  Freeman,  3  Term  R.  51.  See  Boyd's  Ex*r  v. 
Brown,  6  Pa.  St.  310;  PolhiU  v.  Walter,  3  Bam.  &  Adol.  114;  Peek  v.  Guntey. 
L.  R.  6  H.  L.  377-409. 

14  Chandelor  v.  Lopus,  Cro.  Jac.  4;  Stone  v.  Denny,  4  Mete.  (Mass.)  101; 
Marsh  v.  Falker,  40  N.  Y.  562;   Moyer  v.  Amidon,  45  N.  Y.  169. 
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to  himself  or  to  deceive  a  third  person,  he  is  in  law  guilty  of  fraud, 
for  he  takes  upon  himself  to  warrant  his  own  belief  of  the  truth  of 
that  which  he  so  asserts.''  **  The  belief  of  a  party,  to^be  an  excuse 
for  a  false  representation,  must  be  '^a  belief  in  the  representation  as 
made.  The  scienter  will  therefore  be  sufficiently  established  by 
showing  that  the  assertion  was  made  as  of  the  defendant's  own 
knowledge,  and  not  as  mere  matter  of  opinion,  with  regard  to  facts 
of  which  he  was  aware  that  he  had  no  such  knowledge."  ^  •  Although 
the  party  making  the  representation  may  have  had  no  knowledge 
of  its  falsity,  yet  he  will  be  equally  responsible  if  he  had  no  belief  in 
its  truth,  and  made  it  "not  caring  whether  it  was  true  or  false."  *^ 

J^ake  Statement  vnthout  Knowledge^  iiU  with  Negligeiice. 

Where,  however,  there  is  neither  knowledge  of  falsity  nor  actual 
intention  to  deceive,  but  a  misrepresentation  in  fact,  on  which  an- 
other acts  to  his  damage,  the  courts  of  England  and  of  this  country 
are  not  in  entire  harmony  with  each  other,  nor  with  themselves,  as 
to  the  rule  of  liability. 

Same — English  Rule. 

The  main  current  of  English  authorities  is  to  the  effect  that  an 
action  for  damages  for  deceit  cannot  be  maintained,  except  upon 
proof  that  the  statement  made  was  false  in  fact  and  fraudulent  in 
intent;  in  other  words,  actual  knowledge  of  the  falsity,  or  actual 
fraud,  is  essential,  and  mere  negligence  in  not  acquiring  such  knowl- 
edge or  in  expressing  belief  will  not  suffice,^*  and  an  action  of  deceit 

iBMaule,  J.,  Evana  v.  Edmonds,  13  C.  B.  777-780;  Haycraft  v.  Greasy,  2 
Bast,  92-103;  Hamlin  v.  AbeU,  120  Mo.  188,  25  S.  W.  516.  *lf  persons  take 
upon  themselves  to  make  assertions  as  to  which  they  are  ignorant  whether 
they  are  true  or  untrue,  they  must,  in  a  civil  point  of  view,  be  held  as  re- 
sponsible as  if  they  asserted  that  which  they  knew  to  be  untrue.*'  Per  Lord 
Cairns,  in  Reese  River  Silver  Min.  Co.  v.  Smith,  L.  R.  4  H.  L.  G4r-79;  Cole  v. 
Oassidy,  138  Mass.  437;  Bristol  v.  Braid  wood,  28  Mich.  191;  Cabot  v.  Chris- 
tie, 42  Vt.  121;  Bower  v.  Fenn.  90  Pa.  St.  359;  Bullitt  v.  Farrar,  42  Minn.  8. 
48  N.  W.  566;  Montreal  River  Lumber  Co.  v.  Mihills,  80  Wis.  540,  50  N.  W. 
507;  Totten  v.  Burhans.  91  Mich.  495,  51  N.  W.  1119. 

*•  Per  Steele,  J.,  In  Cabot  v.  Christie,  42  Vt.  121,  126,  127;  Bennett  v.  Jud- 
sen,  21  N.  Y.  238;  Stone  v.  Denny,  4  Mete.  (Mass.)  151. 

»»  Per  Smith,  J„  in  Joliffe  v.  Baker.  11  Q.  B.  Div.  255-275;  Haycraft  v. 
Creasy,  2  Bast,  92. 

IS  Smith,  J.,  in  Joliffe  v.  Baker,  11  Q.  B.  Div.  274;  Wilde  v.  Gibson,  1  H.  L. 
Cas.  605-633,  per  Lord  Campbell. 
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will  aot  lie  in  respect  of  a  negligent^  as  distinguished  from  a  frand- 
ulent^  misrepresentation.^* 

Somie — The  American  Rule* 

In  niinoiSy  Chief  Justice  Craig,  in  Schwabacker  y.  Biddle,*  said: 
'We  are  aware  of  no  authority  which  will  sanction  a  recovery  in 
an  action  for  deceit,  unless  a  false  representation  has  been  made 
knowingly  with  intent  to  deceive/'  In  Massachusetts,  the  rule  is 
that  there  can  be  no  recovery  unless  the  representations  were  known 
by  the  defendant  to  be  false,  and  were  made  with  intent  to  deceive,** 
or  were  made  as  of  the  defendant's  own  knowledge,  when  he  did 
not  know  them  to  be  true.**  The  federal  courts  of  the  United 
States  have  recognized  that  a  positive  statement  as  of  the  defend- 
ant's own  knowledge,  recklessly  made  without  knowledge  of  its 
truth,  is  actionable  if  false,  and  it  need  not  be  alleged  that  the  rep- 
resentation was  fraudulently  made  with  intention  to  induce  the 
plaintiff  to  act.*'  The  general  spirit  of  American  decisions  accords 
with  this  rule.** 

i»  Angus  V.  Clifford  [1891]  2  Ch.  449;  Derry  v.  Peek,  14  App.  Cas.  337. 
*  99  Ul.  34a-d48;  Antle  y.  Sexton,  137  IlL  410,  27  N.  B.  691.    But  see  Case 
V.  Ayers,  65  lU.  142. 

20  Nowlan  v.  Cain,  3  AUen  (Mass.)  263;  Brown  v.  Rice's  Adm'r,  26  Orat. 
467;  Peek  v.  Derry  (1887)  37  Ch.  Div.  541;  Derry  v.  Peek  (1889)  14  App.  Gas. 
337.  « 

21  Knowlton,  J.,  in  Nash  v.  Trust  Co.,  159  Mass.  437-440,  34  N.  B.  625.  And 
see  Chatham  Furnace  Co.  v.  Moffatt,  147  Mass.  403,  18  N.  B.  168;  Bums 
y.  Dockray,  156  Mass.  135,  30  N.  B.  551;  Goodwin  y.  Trust  Co.,  152  Mass. 
189-202,  25  N.  B.  100.    Cf.  rule  in  Litchfield  v.  Hutchinson,  117  Mass.  105. 

22  Cooper  y.  Schlesinger,  111  U.  S.  148-155,  4  Sup.  Ct.  3C0;  Glasple  y. 
Keator,  5  C.  C.  A.  474,  56  Fed.  203-210;  Savage  v.  Stevens,  126  Mass.  207; 
McFerran  v.  Taylor,  3  Cranch  (U.  S.)  270;  Haight  v.  Hayt,  19  N.  Y.  464; 
AnUe  y.  Sexton,  137  111.  410,  27  N.  E.  691. 

28  Cotzhausen  v.  Simon,  47  Wis.  103,  1  N.  W.  473;  Montreal  River  Lumber 
Co.  v.  Mlhills,  80  Wis.  540.  30  N.  W.  507;  Ross  v.  Hobson  (Ind.  Sup.)  26  N.  B. 
775;  Hexter  v.  Bast,  125  Pa.  St.  52,  17  Atl.  252;  Oris  wold  v.  Gebbie,  126  Pa. 
St.  353,  17  Atl.  673;  Holcomb  v.  Noble,  69  Mich.  396,  37  N.  W.  497;  Angell 
y.  Loomls,  97  Mich.  5,  55  N.  W.  1008;  Totten  v.  Burhans,  91  Mich.  495,  51  N. 
W.  1119;  Busterud  v.  Farrington,  36  Minn.  320,  31  N.  W.  360;  Litchfield  y. 
Hutchinson,  117  Mass.  195-198;  Savage  v.  Stevens,  126  Mass.  207. 
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170.  THE  FALSE  BEFBESENTATION— The  false  repre- 
sentation may  be  either — 

(a)  Expressed,  or 

(b)  Implied. 

Express  ItRsrqpreserUcition. 

The  simplest  case  of  deceit  is  that  of  express  statements  by  one 
person  to  another,  false  in  themselves,  made  knowingly,  with  in- 
tent to  deceive,  in  reliance  on  which  the  latter  acts  to  his  damage.** 
Among  the  principal  questions  which  arise  in  this  connection  is  the 
construction  of  the  words  of  the  misrepresentation.  The  proper  con- 
struction is  not  necessarily  the  literal  one.  '^f  a  person  makes  a 
representation  of  that  which  is  true,  if  he  intend  that  the  i)arty  to 
whom  the  representation  is  made  should  not  believe  it  to  be  true, 
that  is  a  false  representation."*'  Moreover,  an  express  statement 
may  involve  an  actionable  concealment.  '^Suppose  you  state  a  thing 
partially,  you  make  as  false  a  statement  as  if  you  misstated  it  alto- 
gether. Every  word  may  be  true,  but  if  you  leave  out  something 
which  qualifies  it,  you  may  make  a  false  statement.  For  instance, 
if,  pretending  to  set  out  the  report  of  a  surveyor,  you  set  out  two 
passages  in  his  report,  and  leave  out  a  third  passage  which  quaUfles 
them,  that  is  an  actual  misstatement."  **  The  courts,  if  there  is 
sufficient  evidence  of  misrepresentation,  incline  to  submit  the  import 
of  the  statement  for  determination  by  the  jury.*^  The  test  of  ex- 
press misrepresentation  is  not  what  the  defendant  in  his  own  mind 
intended,  but  what  any  one  might  reasonably  suppose  to  be  the 
meaning  of  the  words  used.*'  Where  the  representation  of  that 
which  is  true  creates  an  obvious  impression  which  is  false,  as  to  one 
who  seeks  to  profit  by  the  misrepresentation  he  has  thus  produced, 
it  is  a  case  of  false  representation.** 

s«  McGibbons  v.  Wilder,  78  Iowa,  531,  43  N.  W.  520.  See,  also,  McClellaii 
V.  Scott,  24  Wis.  81;  ChryBler  v.  Canaday,  90  N.  Y.  272;  Eaton  v.  Winnie. 
20  Mich.  165, 166;  Stewart  v.  Steams,  63  N.  H.  99. 

«»Per  Alderson,  B.,  In  Moens  v.  Heyworth,  10  Mees.  &  W.  147-158. 

«•  Per  James,  L.  J.,  In  Arkwright  v.  Newbold,  17  Ch.  Div.  301,  3ia  Of. 
Wachsmuth  v.  Martini,  154  IlL  515,  39  N.  E.  129. 

ST  Powers  v.  Fowler,  157  Mass.  318,  32  N.  E.  166. 

»•  Cotton,  I/.  J.,  in  Arkwright  v.  Newbold.  17  Ch.  Div.  301-322. 

>•  Lomerson  v.  Johnston,  47  N.  J.  Eq.  312,  20  Atl.  676. 
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Implied  MisrepreaerUation. 

Bepresentations  may  be  implied  from  conduct.  If  one  conducts 
himself  in  a  particular  way,  with  the  object  of  fraudulently  inducing 
another  to  believe  in  the  existence  of  a  certain  state  of  things,  and 
to  act  upon  the  basis  of  its  existence,  and  damage  resulted  therefrom 
to  the  party  misled,  he  who  misled  him  will  be  just  as  liable  as  if  he 
had  misrepresented  the  facts  in  express  terms. 

171.  A  false  representation  may  consist  in  either  or  both — 

(a)  The  assertion  of  a  falsehood,  or 

(b)  The  suppression  of  the  truth. 

When  a  falsehood  has  been  asserted,  deceit  is  manifestly  made 
out.     But  conduct  may  fall  far  short  of  the  assertion  of  a  falsehood, 

« 

and  still  be  actionable  as  fraudulent.  Thus,  fraud  may  be  perpe- 
trated by  encouraging  and  taking  advantage  of  a  delusion  known  to 
exist  in  the  minds  of  others.'* 

A  misrepresentation  does  not  consist  in  words  alone,  but  may 
grow  out  of  the  act  of  concealment  of  a  material  fact.*^  Thus,  it 
was  held  that  deceit  lay  where  the  vendor  of  a  house,  knowing  of  a 
defect  in  a  wall,  plastered  it  up  and  papered  it  over.** 

Suppression  of  truth,  where  there  is  a  duty  to  speak,  is  as  much 
a  legal  wrong  as  a  positive  falsehood.'*  Therefore  concealment, 
by  the  owner  of  a  business  enterpnse,  of  a  decline  in  its  profits  be- 
tween the  date  of  his  agreement  to  sell  and  the  signing  of  the  con- 
tract of  sale,  is  actionable  when  the  purchaser  has  no  opportunity 
to  discover  the  decline,  and  has  agreed  to  buy  on  the  faith  of  repre- 
sentations as  to  the  prior  rate  of  profit,  having  told  the  seller  that 

30  Busch  V.  Wilcox,  82  Mich.  315.  46  N.  W.  940. 

81  Chisolm  V.  Gadsden,  1  Strob.  (S.  G.)  220;  Lobdell  v.  Baker,  1  Mete. 
(Mass.)  103.  And  see  Tryon  v.  Wbltmarsh,  1  Mete.  (Mass.)  1;  Coles  v.  Ken- 
nedy, 81  Iowa,  360,  46  N.  W.  1088;  Burns  v.  Dockray,  156  Mass.  135,  30  N. 
E.  .5.51. 

32  Cited  in  Pickering  t.  Dawson  (1813)  4  Taunt.  779;  Schneider  v.  Heath 
(1813)  3  Camp.  506:  "If  I  sell  a  horse  which  has  lost  an  eye,  no  action  lies; 
but  otherwise  if  I  sell  him  with  a  counterfeit  eye."  Southerne  y.  Howe,  2 
KoUe,  5.    And  see  Hill  t.  Gray,  1  Starkie,  434. 

83  Allen  V.  Addington,  7  Wend.  9;  Anon.  a876)  67  N.  Y.  598;  Hotchkin  v. 
Third  Nat.  Bank,  127  N.  1\  329,  27  N.  B.  1060;  Stewart  y.  Wyoming  Cattle 
Ranch  Co.,  128  U.  S.  383,  9  Sup.  Ct.  101.    As  to  when  there  is  a  duty  to 
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he  would  not  buy  if  there  had  been  a  decline.'*  If,  however,  there 
be  no  duty  to  disclose,  failure  to  tell  the  truth  is  not  actionable 
fraud.''  Thus  deceit  does  not  lie  for  leasing  a  house  required  for 
immediate  occupation  without  disclosing  that  it  is  in  a  ruinous  con* 
dition.'* 

172.  An  action  for  fraud  or  deceit  does  not  lie  where  the 
representation  complained  of  consists  merely  in 

(a)  An  expression  of  opinion; 

(b)  A  representation  of  law; 

(c)  A  promise  or  representation  as  to  future  events. 

JScpremon  of  Opinion. 

Statements  which  purxK>rt  to  be  mere  opinion,  as  distinguished 
from  statements  of  facts,  cannot  be  made  the  foundation  of  recov- 
ery.*^ "The  misrepresentation  must  relate  to  alleged  facts,  or  to 
the  condition  of  things  as  then  existent.  *  *  *  It  must  be  as 
to  matters  of  fact  substantially  affecting  his  (the  aggrieved  party's)  i/ 
interest,  not  as  to  matters  of  opinion,  judgment,  probability,  or  ex- 
pectation. An  assertion  respecting  them  is  not  an  assertion  as  to 
any  existent  fact.     The  opinion  may  be  erroneous;  the  judgment 

speak,  on  pain  of  being  guilty  of  fraud  by  reason  of  silence,  see  Rothmlller 
V.  Stein,  143  N.  Y.  581.  38  N.  E.  718;  Grigsby  v.  Stapleton,  94  Mo.  423,  7  S. 
W.  421;  Kidney  v.  Stoddard,  7  Mete.  (Mass.)  252. 

84  Loewer  v.  Harris,  G  C  C.  A.  394,  57  Fed.  368.  And  see  French  v.  Vining, 
102  Mass.  132.  Cf.  Wellington  v.  Downer  Kerosene  Oil  Co.,  104  Mass.  64; 
Crowell  V.  Jackson,  53  N.  J.  Law.  656.  23  Atl.  426. 

3»  See  Lord  Cairns,  in  Peek  v.  Gumey,  L.  R.  6  H.  L.  377. 

8«  Keates  ▼.  Earl  of  Cadogan  (1851)  10  C.  B.  591.  Cf.  Smith  y.  Marrable, 
11  Mees.  &  W.  5;  Sheldon  v.  Davidson,  ^  Wis.  138,  55  N.  W.  161.  Cf.  Frank- 
lin V.  Brown,  118  N.  Y.  110,  23  N.  E.  126  So,  if  defendant  sell  diseased  pigs, 
under  agreement  that  they  should  be  taken  '*with  all  faults,**  no  action  lies 
for  failure  to  disclose  copdition.    Ward  v.  Hobbs*  4  App.  Cas.  14. 

«T  Derry  v.  Peek,  14  App.  Cas.  337;  Holbrook  v.  Connor.  60  Me.  578;  Ful- 
ton V.  Hood,  34  Pa.  St.  365;  Haven  v.  Neal.  43  Minn.  315,  45  N.  W.  612;  Tuck 
V.  Downing,  76  ni.  71;  Sheldon  v.  Davidson,  85  Wis.  138,  55  N.  W.  161;  Nash 
V.  Minnesota  Title  Ins.  &  Trust  Co.,  159  Mass.  437,  34  N.  E.  625;  Southern 
Development  Co.  v.  Silva,  125  U.  S.  249,  8  Sup.  Ct.  881;  Scroggin  v.  Wood, 
87  Iowa,  497,  54  N.  W.  437  (that  a  stallion  would  not  produce  sorrel  colts). 
Cf.  Peak  V.  Frost,  162  Mass.  298,  38  N.  E.  518. 
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may  be  uBsound;  the  expected  contingency  may  never  happen;  the 
expectation  may  fail.''  *®  Thus,  the  phrase  "worth  so  much"  is  a 
mere  expression  of  an  opinion;  '•  but  to  say  that  defendant  "gave 
so  much  for"  specified  property  has  been  held  to  represent  a  fact.*^ 
So,  to  represent  what  dividends  certain  stock  would  pay  in  the 
future  is  to  express  an  opinion,*^  but  to  represent  that  stock  had 
paid  a  specified  rate  of  dividend  at  prior  times  is  to  state  a  fact.** 
However,  in  some  cases  an  opinion  is  regarded  as  substantially  a 
fact,  for  the  misrepresentation  of  which  an  action  for  deceit  will  lie. 
Thus,  a  misrepresentation  that  "the  parties  were  good"  creates  lia- 
bility in  deceit  on  the  part  of  persons  making  such  statement,  if  they 
are  not  parties  to  the  contract.*^  Indeed,  perhaps  the  true  view  of  ^ 
the  law  is  that  an  expression  of  an  opinion  not  honestly  entertained, 
and  intended  to  be  acted  upon,  cannot,  in  many  cases,  be  regarded 
otherwise  than  as  a  fraud.**  The  proper  view  of  these  cases  is  that 
there  is  an  exception  as  between  vendor  and  vendee.*'  Exaggerated  / 
praise  is  not  actionable.*^  Hence,  statements  as  to  value,*^  and 
"those  vague  commendations  of  wares  which  manifestly  are  open  to 

ss  Appleton,  G.  J.,  in  Long  y.  Woodman,  58  Me.  49. 

«»  Harvey  v.  Young  (1602)  1  Yel.  21a. 

«o  Lindsay  Petroleum  Go.  y.  Hnrd  (1874)  L.  R.  5  P.  G.  243.  And  see  Gonlan 
T.  Roemer,  52  N.  J.  Law,  53, 18  Atl.  858;  Smith  v.  Garlson,  36  Minn.  220,  SO 
N.  W.  761;  Sandford  t.  Handy,  23  Wend.  260;  Ekins  v.  Tresham,  1  Ley.  102; 
Dobell  y.  Stevens,  3  Bam  &  G.  623. 

41  Robertson  v.  Parks,  76  Md.  118,  24  Atl.  411;  Totten  y.  Bnrhans,  91  Biflch. 
495,  51  N.  W.  1119. 

4a  Handy  v.  WaldroD,  18  R.  I.  567,  29  Ad.  143. 

4S  Pasley  v.  Freeman,  3  Term  R.  51;  Belcher  v.  Goetello,  122  Mass.  189; 
Medbnry  y.  Watson,  6  Mete.  (Mass.)  246;  Busterud  v.  Farrington,  86  Minn. 
320,  31  N.  W.  360.  And  see  Mansh  v.  Falker,  40  N.  Y.  562;  Percival  y.  Harres, 
142  Pa.  St  369,  21  Atl.  876;  Hickey  v.  Morrell,  102  N.  Y.  454^463,  7  N.  B.  321. 

44  Anderson  v.  Pacific  Fire  &  Marine  Ins.  Go.,  L.  R.  7  G.  P.  65,  69;  Peek  v. 
Gumey,  L.  R.  6  H.  L.  377;  Coon  v.  AtweU,  46  N.  H.  510.  Cf.  Edgington  y. 
Fitzmanrlce,  29  Gh.  Div.  459;  Ghase  v.  Boughton,  93  Mich.  285,  54  N.  W.  44; 
Nevada  Bank  v.  Portland  Nat  Bank,  59  Fed.  338. 

45  Glerk  &  L.  Torts,  393. 

4«  Golunibla  Electric  Go.  v.  Dixon,  46  Minn.  463.  49  N.  W.  244.  In  other 
words,  a  certain  amount  of  "puffing**  is  allowed.  Directors  of  Gentral  Ry.  Go. 
of  Venezuela  v.  Kisch,  L.  R.  2  H.  L.  99. 

4T  Shanks  v.  Whitney,  66  Vt  405,  29  Atl.  367.  Cf.  Baum  v.  Holton,  4  Colo. 
App.  406,  36  Pac.  154. 
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difference  of  opinion,  which  do  not  imply  untrue  assertions  concern- 
ing matters  of  direct  observation,  and  as  to  which  it  has  always  been 
understood  the  world  over  that  such  statements  are  to  be  distrusted/' 
are  not  actionable.*'  But  where  land  is  given  by  the  owner  in  trade 
with  a  person  located  far  away  from  such  land,  who  accepts  it  as 
described  by  the  owner,  without  examining  it,  such  person  may 
recover  for  intentional  misrepresentations  made  by  the  owner  as  to 
the  condition  and  value  of  the  land.*^ 

S&preaentationa  of  Law. 

A  misrepresentation  of  law  is  not  considered  as  amounting  to 
fraud,  because,  as  it  is  generally  said,  all  persons  are  presumed  to 
know  the  law;  and  it  might  perhaps  be  added  that  such  a  statement 
would  rather  be  the  expression  of  an  opinion  than  the  assertion  of 
a  fact.**  Therefore  the  representations  by  the  agent  of  a  corpora- 
tion that  its  stock  is  not  assessable  beyond  a  certain  per  cent, 
of  its  value  constitutes  no  defense  to  an  action,  against  holders 
of  the  stock,  to  enforce  payment  of  the  entire  amount  subscribed, 
where  he  has  failed  to  use  due  diligence  to  ascertain  the  truth  or 
falsity  of  such  representations.*^^  The  line  of  distinction,  however,/ 
between  a  statement  of  a  fact  and  a  statement  of  law,  is  often  in- 
distinct "There  is  not  a  single  fact  connected  with  personal  status 
that  does  not  more  or  less  involve  a  question  qf  law.  *  *  *  It 
is  not  less  a  fact  because  that  fact  involves  some  knowledge  or  rela- 
tion of  law."  *'    Ignorance  of  the  law  signifies  ignorance  of  the  laws 

48  Holmes,  J.,  In  Demlng  v.  DarUng,  148  Mass.  604,  505,  20  N.  E.  107;  Harvey 
V.  Young,  YeL  21a;  Gordon  v.  Parmelee,  2  AUen  (Mass.)  214;  Brown  v.  Leach, 
107  Mass.  367;  Gbandelor  v.  Lopus,  Cro.  Jac.  4;  Picard  v.  McGormick,  11 
Mich.  73. 

4»  Stevens  v.  AUen,  51  Kan.  144,  32  Pac..022;  Henderson  v.  HenshaU,  4  G. 
0.  A.  357,  54  Fed.  320;  Smith  v.  Richards,  13  Pet.  (U.  S.)  26;  McCleUan  v. 
Scott,  24  Wis.  84. 

••  2  Pom.  Eq.  Jnr.  877.  And  see  Bank  of  U.  S.  v.  Daniel,  12  Pet.  32;  Fish 
V.  Cleland,  33  lU.  238;  Mayhew  v.  Phoenix  Ins.  Ck).,  23  Mich.  105;  Thompson  v. 
Pho?nix  Ins.  Co.,  75  Me.  55;  Gormely  v.  Gymnastic  Ass'n  of  South  Side,  55 
Wis.  350,  13  N.  W.  242. 

»i  Upton  V.  TrIbUcock,  91  U.  S.  45. 

Bsjessel,  M.  R.,  in  Eaglesfleld  v.  Londonderry  (1876)  4  Ch.  Div.  693-703. 
And  see  Westervelt  v.  Demarest,  46  N.  J.  Law,  37;  Sheldon  v.  Davidson,  8S 
WiB.  138,  55  N.  W.  161. 
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of  one's  own  country. °*  Ignorance  of  the  laws  of  a  foreign  govern- 
ment is  ignorance  of  fact.'**  Therefore  an  immigrant  jqst  arrived, 
meeting  an  old  citizen,  who  professes  familiarity  with  the  law  of 
land  titles  of  the  country,  may  successfully  complain  of  a  misrepre- 
sentation as  to  the  title  of  land.*** 

Promise. 

A  malicious  representation  or  concealment  must  be  of  an  existent 
fact."  An  actionable  misrepresentation  must  relate  to  a  present  or 
past  state  of  facts,  and  an  action  of  deceit  does  not  lie  for  failure  on 
the  part  of  a  promisor  to  perform  a  promise  made  by  him  to  do  some- 
thing in  the  future,  which  he  does  not  intend  to  do,  and  subsequently 
refuses  to  do,  although  the  promisee  has  so  altered  his  position,  in  re- 
liance on  such  promise,  that  he  is  thereby  damaged.'^  Therefore, 
where  a  vendee  of  goods  promises  to  give  a  good  and  sufficient  bon^ 
to  reconvey,^*  or  to  indorse  the  note  of  another  if  the  vendor  would 
sell  him  the  goods,®*^  or  to  deliver  possession  of  premises  at  a  future 
day,***  the  vendor  cannot  recover  upon  the  vendee's  failure  to  per- 
form his  promise,  notwithstanding  his  damage,  and  the  vendee's 
fraudulent  intention.*^ 

B8  Storrs  V.  Barker,  6  Johns.  Ch.  1G6-169. 

6*  Haven  v.  Foster,  9  Pick.  (Mass.)  112-130. 

csMoreland  v.  Atchison,  19  Tex.  303. 

B«  Holton  V.  Noble,  83  Cal.  7,  23  Pac.  58;  Mooney  v.  MlUer.  102  Mass.  217; 
Morrison  v.  Koch,  32  Wis.  254;  Patterson  v.  Wright,  64  Wis.  289-291,  25  ^ 
W.  10;  Dawe  v.  Morris,  149  Mass.  188,  21  N.  E.  313;  Gage  v.  Lewis,  68  lU. 
004;  Haenni  y.  Bleisch,  146  lU.  2G2,  34  N.  E.  153. 

57  Fenwick  v.  Grimes,  5  Cranch,  C.  C.  439,  Fed.  Gas.  No.  4,733;  Dawe  v. 
Monis,  149  Mass.  191,  21  N.  E.  313;  Patterson  v.  Wright,  64  Wis.  289,  25  N. 
W.  10;  Robertson  v.  Parks,  76  Md.  118,  24  Atl.  411. 

5  8  Long  V.  Woodman,  58  Me.  49.  See,  also.  Union  Mut.  Life  Ins.  Go.  v. 
Mowry,  96  U.  S.  544;  Jackson  v.  AUen,  120  Mass.  64,  79. 

6»  GaUager  v.  Brunell,  6  Cow.  347;  Sheldon  v.  Davidson,  85  Wis.  138,  55  N^ 
W.  161. 

«o  Sheldon  v.  Davidson,  85  Wis.  138,  55  N.  W.  161. 

«i  And  see  Gage  v.  Lewis,  68  III.  604;  Dawe  v.  Morris,  149  Mass.  188,  21  ^. 
E.  313;  Sawyer  v.  Prlckett,  19  Wall.  (U.  S.)  146-160;  Banque  Franco- 
Egyptlenne  v.  Brown,  34  Fed.  192.  A  purchase  of  goods  with  an  intention 
never  to  pay  for  them  is  fraudulent,  though  no  representations  are  made.  Bur- 
rUl  V.  Stevens,  73  Me.  395. 
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178.  In  an  action  for  deceit^  it  is  immaterial  'v^hether  the 
false  representation  v^bb  made  to  the  plaintiff,  or  to 
some  other  person,^  provided  there  was  an  inten- 
tion, express  or  implied,  of  inducing  the  plaintiff 
to  act  with  respect — 

(a)  To  himself,  without  reference  to  other  specific  per- 

sons; 

(b)  To  other  specific  persons; 

(c)  To  the  person  making  the  statement.^ 

In  the  commonest  case  of  false  representation,  the  expression  or 
suppression  of  the  truth  is  made  directly  to  the  plaintiff,  in  person. 
But  "every  man  must  be  held  liable  for  the  consequences  of  a  false 
representation  made  by  him  to  another,  upon  which  a  third  person 
acts  and  by  so  acting  is  injured  or  damnified,  provided  it  appears 
that  such  false  representation  was  made  with  the  intent  that  it 
should  be  acted  upon  by  such  third  person  in  the  manner  that  occa- 
sions the  injury  or  loss.  But,  to  bring  it  within  the  principle,  the 
injury,  I  apprehend,  must  be  the  immediate,  and  not  the  remote, 
consequence  of  the  representation  thus  made."  * 

Inducing  Acts  on  Plaintiff'^s  Behalf. 

A  false  representation  may  be  actionable,  though  not  made  to 
induce  the  person  injured  to  act  with  respect  to  the  person  making 
the  representation,  or  any  other  specified  persons.  Nor  need  it  be 
made  to  the  injured  party.  It  is  sufficient  if  the  natural  and  prob- 
able effect  of  the  false  representation  is  to  induce  some  one  to 
act  upon  it  to  his  damage.  The  representation  may  amount  to  no 
more  than  negligence.*^ 

•3  When  made  to  plaintiff's  agent,  they  are  made  to  plaintiff.  Culliford  y. 
Gadd  (Super.  N.  Y.)  17  N.  Y.  Supp.  457,  18  N.  Y.  Supp.  208. 

•»  Pig.  Torts.  254. 

♦  Barry  v.  Croskey,  2  Johns.  &  H.  1. 

««  Barry  v.  Groskey,  2  Johns.  &  H.  1.  And  see  Medbury  y.  Watson,  6  Mete. 
(Mass.)  246.  Use  by  defendant  of  a  trade-name,  in  fraud  of  plaintiff,  to  his 
damage,  Is  actionable.  Sykes  y.  Sykes,  3  Bam.  &,  C.  541.  A  false  representa- 
tion to  a  state  corporation  commissioner  as  to  the  paid-up  capital  stock  of 
the  corporation  will  not  support  an  action  by  persons  who  inyested  tn  the 
stock  on  the  faith  of  it,  since  such  statements  are  not  intended  for  the  public. 
HunneweU  y.  Duxbury,  154  Mass.  286.  28  N.  E.  267. 
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Thus,  if  one  sell  a  gun,  representing  that  it  was  safe,  and  the 
vendee's  son  is  injured  by  its  explosion,  he  can  recover  damages 
therefor.'*  So,  if  a  letter  containing  false  representations  as  to 
facts  in  connection  with  property  (as  mortgage  bonds  to  be  sold), 
induce  not  merely  the  person  to  whom  it  is  addressed,  but  also  other 
persons  to  whom  it  was  shown,  to  invest,  such  representations  are 
actionable.^'  But  such  liability  would  not  extend  to  those  who 
afterwards  bought  of  such  purchasers,  since  the  lett(»r  was  not  in- 
tended to  aid  the  first  purchasers  in  selling  to  others.®' 

The  principle  seems  to  be  that  a  representation,  whatever  be  it» 
nature,  cannot  be  supposed  to  continue  forever,  but  that  there  is  a 
reasonable  time  within  which  the  plaintiff  must  act  upon  it,  and  a 
reasonable  limitation  to  be  placed  upon  the  successive  classes  of 
persons  who  act  upon  it,  so  as  to  be  able  to  rely  upon  the  fraud.*  ■ 

Advertisements  made  to  the  public  generally,  as  a  false  statement 
in  a  time-table  as  to  the  running  of  trains,'^  or  to  certain  classes 
of  the  public,  as  a  false  advertisement  of  a  farm  to  let  by  one  who 
had  not  power  to  let,^^  are  actionable. 

Inducing  Acts  with  Heaped  to  Other  Specified  Persons, 

The  usual  form  in  which  the  wrong  arises  from  inducing  another 
person  to  act  to  his  damage  with  respect  to  other  specified  persons 
is  in  obtaining  credit  for  a  third  party.  Thus,  in  Pasley  v.  Free- 
man,^ ^  the  defendant  afiirmed  to  the  plaintiff  that  a  certain  third 
person  might  be  safetly  trusted  and  given  credit.  This  statement 
was  made  falsely,  deceitfully,  and  fraudulently,  as  the  defendant 

«»  Langridge  v.  Levy,  2  Me€S.  &  W.  519,  4  Mees.  &  W.  337.  In  George  v. 
Sklvington,  L.  R.  5  Exch.  1,  the  wife  of  a  vendee  was  injiu'ed  by  using  a  bottle 
of  hair  wash.  Baron  Cleasby  said:  "Substitute  the  word  'negligence'  for 
fraud,'  and  the  analogy  of  Langridge  v.  Levy  and  this  case  is  complete.*'  See, 
also,  French  v.  YinlDg,  102  Mass.  132. 

•6  Windram  v.  French,  151  Mass.  547,  24  N.  E.  914;  Peek  v.  Gumey,  L.  R  6 
H.  L.  377.    But  see  Bedford  v.  Bagshaw,  4  Hurl.  &  N.  538. 

«7  Nash  T.  Trust  Ck).,  159  Mass.  437,  34  N.  E.  625. 

•8  Peek  V.  Gumey,  L.  R.  6  H.  L.  377;  Reeve  v.  Dennett,  145  Mass.  23,  11  N. 
B.  938. 

«»  Denton  v.  Great  Northern  Ry.  Co.,  5  El.  &  Bl.  860. 

TO  Richardson  v.  Silvester,  L.  R.  9  Q.  B.  34. 

71  Pasley  v.  Freeman,  3  Term  R.  54.  See  Lord  Bramwell,  In  Derry  v.  Peek, 
14  App.  Cas.  337. 
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knew  nothing  about  such  person.  In  reliance  thereon,  the  goods 
were  sold,  and  the  plaintiff  brought  his  action  for  damages.  The 
defendant  could  not  have  been  held  liable  on  a  guaranty,  because 
his  representations  were  not  in  writing,  as  required  by  the  statute 
of  frauds.  It  was  held,  however,  that  the  action  for  deceit  lay. 
Lord  Tenterden's  act  '^  was  passed  to  cover  devices  thus  "dex- 
terously intended  to  avoid  the  statute  of  frauds.''  '•  Actions,  how- 
ever, for  misrepresentation  as  to  the  financial  responsibility  of  an- 
other, are  generally  recognized.'* 

Indfucmg  Acta  with  Reapect  to  the  Party  Mahmg  the  StatemerU. 

When  the  false  statement  results  in  inducing  one  to  do  acts  rela- 
tive to  the  person  making  the  statement,  the  result  is  nearly  always 
a  contract  between  the  parties.  Thus,  in  the  leading  case  of  Chan- 
delor  V.  Lopus,'*^  the  defendant  sold  to  the  plaintiff  a  stone  which 
he  affirmed  to  be  Bezoar  stone,  but  which*  proved  not  to  be  so.  It 
was  held  that  no  action  lay  against  him,  unless  he  either  knew  that 
it  was  not  a  Bezoar  stone,  or  had  warranted  it  to  be  a  Bezoar 
stone."' •  The  true  principle  would  seem  to  be  that  whenever  a  rep- 
resentation amounts  to  a  warranty  of  fact  stated,  and  is  untrue,  it 
is  fraudulent  in  law,  whether  there  was  knowledge,  or  want  of 
knowledge,  of  its  untruth  on  the  part  of  the  person  making  it. 

Representations  concerning  matters  which  are  obvious  to  ordi- 
nary intelligence,  and  which  lie  as  much  within  the  knowledge  of 
one  party  as  the  other,  and  where  they  are  not  made  for  the  pur- 
pose of  preventing  inquiry  or  examination,  do  not  amount  to  a  war- 
ranty of  the  knowledge  of  their  truth  on  the  part  of  the  person  mak- 
ing them." 

Another  illustration  of  cases  in  which  the  false  statements  have 
induced  acts  with  respect  to  the  person  making  the  statement  oc- 
curs in  the  cases  in  which  merchants  make  false  representations 
as  to  their  financial  responsibility  to  mercantile  agencies.    If,  in 

'2  9  Geo.  IV.  c.  14,  |  6. 
'    "  GiblMS,  C.  J.,  in  AshUn  t.  White,  Holt,  N.  P.  387. 

74  Nevada  Banlc  of  San  Francisco  v.  Portland  Nat.  Banir,  59  Fed.  338;  Hay- 
craft  V.  Creasy,  2  East,  92. 

T5  Cro.  Jac.  4. 

T«  Of.  Parker.  C.  J..  In  Bradford  v.  Manly  (1816)  13  Mass.  139. 

77  Ball,  Toi-ts  &  Cont.  134;  Bailie  y.  Merrill,  1  RoUe,  275. 
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reliance  upon  such  representations,  other  merchants,  subscribers  to 
the  agency,  have  been  induced  to  make  contracts,  the  fraud  is  ac- 
tionable.^* . 

SAME— CONDUCT  OF  PLAINTIFF. 

174.  A  false  representation  is  not  the  cause  of  the  damage 
claimed,  and  is  therefore  not  actionable^  unless — 

(a)  It  actually  operated  to  deceive;  and 

(b)  It  was  relied  on,  although  not  exclusively. 

176.  Plaintiff's  contributory  negligence,  or  credulity,  in 
relying  on  a  false  representation,  is  ordinarily  no 
defense  to  the  fraud. 

Cormection  as  Cause. 

Fraud  or  deceit  is  an  instrument  by  which  one  person  injures 
another.  If,  therefore,  the  misrepresentation  be  not  as  to  a  mate- 
rial matter,  and  be  not  relied  on,  and  not  it,  but  something  else, 
is  the  cause  of  the  damage,  it  cannot  be  made  the  basis  of  recovery. 

In  connecting  such  instrumentalities  as  the  cause  of  the  damage, 
it  is  not  necessary  that  it  should  be  shown  to  be  the  sole  or  only 
cause.^*    It  is  sufficient  if  it  be  a  proximate  cause.®*  ^^ 

The  Plaintiff  mvst  have  been  Deceived, 

Deceit  which  does  not  deceive  is  not  fraud.  Therefore,  if  the 
vendor  conceals  a  defect  in  a  cannon  sold  to  the  vendee,  and  the 
latter  does  not  inspect  the  cannon,  he  cannot  recover  in  fraud  for 
damages  caused  by  its  subsequent  explosion.®^    A  mere  naked  lie, 

7«  Eaton,  Cole  &  Burnham  Co.  v.  Avery,  83  N.  Y.  81;  Genesee  Co.  Sav.  Bank 
v.  Michigan  Barge  Co.,  52  Mich.  1G4,  17  N.  W.  790;  Mooney  v.  Davis,  75  Mich. 
188,  42  N.  W.  802;  Hinchman  v.  Weeks.  85  Mich.  535,  48  N.  W.  790. 

7»  Safford  v.  Grout,  120  Mass.  20;  Warder  v.  Bowen,  31  Minn.  335,  17  N.  W. 
943;  Sioox  Nat  Bank  v.  Norfolk  State  Bank,  5  C.  C.  A.  448,  5G  Fed.  139;  Edg- 
ington  V.  FItzmaurice,  29  Ch.  Div.  459-483;  Peek  v.  Deny,  37  Ch.  Div.  541. 

80  Addington  v.  AUen,  11  Wend.  (N.  Y.)  374;  Lewis  v.  Jewell,  151  Mass.  345, 
24  N.  E.  52;  Ming  v.  Woolfolk,  116  U.  S.  599,  6  Sup.  Ct.  489;  Webster  v.  BaQey, 
31  Mich.  36;  Wakeman  v.  DaUey,  51  N.  Y.  27;  Risch  v.  Yon  LUUenthal,  34 
Wis.  250;  Endaley  v.  Johns,  120  lU.  469,  12  N.  R.  247;  Fowler  v.  McCann,  86 
Wis.  427,  56  N.  W.  1085;  Fulton  v.  Hood,  34  Pa.  St.  365.  And  see  Matthews 
V.  Bliss,  22  Pick.  48;  Tatton  v.  Wade,  18  C.  B.  371. 

•1  Horsfall  v.  Thomas,  1  Hurl.  &  C.  90.  And  see  Sheldon  v.  Davidson,  85 
Wis.  138,  55  N.  W.  161. 


§§  174-176)  DECEIT.  343 

though  told  with  intent  to  deceive,  npon  which  nobody  acts,  and  by 
which  nobody  is  deceived,  is  not  actionable.** 

A  distinction  between  reliance  and  deception  should  be  noted. 
There  may  be  deception  without  reliance.  One  may  be  deceived 
by  another's  misrepresentation,  and  still  not  be  entitled  to  recover, 
because  he  did  not  rely  upon  such  representation;  as  where  such 
representations  were  made  a  long  time  prior  to  his  conduct,*'  and 
his  conduct  was  influenced  altogether  by  other  considerations.  But, 
on  the  other  hand,  there  can  be  no  sufficient  reliance  without  de- 
ception. Thus,  if  a  person  knew  statements  to  be  false,*^  or  did 
not  believe  them,*"  or  if  he  did  not  know  of  them  specifically,**  he 
cannot  say  that  he  relied  on  them. 

Sdiomce. 

False  representations  do  not  constitute  a  cause  of  action,  unless 
it  appears  that  the  person  complaining  believed  them  to  be  true, 
and  acted  thereon  to  his  injury.*^  He  cannot  recover  if  it  appears 
that  he  would  have  acted  as  he  did  in  the  absence  of  any  repre- 
sentation on  the  part  of  the  defendant.**  Hence,  if  he  leains  of 
the  falsity  of  the  representation  before  the  transaction  is  com- 
pleted, and  carries  it  out  notwithstanding,  he  cannot  recover.** 
Bepresentations  after  consummation  of  a  sale  are  not  actionable.*^ 
And  generally  knowledge  of  the  falsity  of  the  representation,  or 
failure  of  the  plaintiff  to  believe  it,  or  reliance  on  his  own  investi- 

•t  Bnfleld  v.  Golbum,  63  N.  H.  2ia 

it  Reeve  v.  Dennett,  146  Mass.  23,  11  N.  E.  d38. 

•«  Whiting  T.  HiU,  23  Mich.  39&-405. 

•6  GrlfBng  ▼.  DlUer,  66  Hun,  633,  21  N.  Y.  Supp.  407. 

••  Brackett  v.  Grlswold,  112  N.  Y.  454,  20  N.  E.  376. 

•T  Upton  V.  Levy,  39  Neb.  331,  58  N.  W.  96;  Pearl  v.  Walter,  80  Mich.  317, 
45  N.  W.  181;  Windram  v.  French,  151  Mass.  547,  24  N.  E.  914;  Nye  v. 
Merriam,  35  Y t  438. 

••  Ming  V.  WoolfoUc,  116  U.  S.  599,  6  Sup.  Ct.  480;  Holdom  v.  Ayer,  110 
la  448;  Powers  v.  Fowler,  157  Mass.  318,  32  N.  E.  166;  Davis  v.  Davis,  100 
Mich.  162,  68  N.  W.  651.    See  Alexander  v.  Church,  53  Conn.  561,  4  Atl.  10:s. 

••  McEacheran  v.  Western  Transp.  Co.,  97  Mich.  479,  56  N.  W.  860;  Vemol 
V.  Vemol,  63  N.  Y.  45.  And  see  Tuck  v.  Downing,  76  111.  71.  False  repre- 
sentations as  to  obvious  facts.    Long  v.  Warren,  68  N.  Y.  426. 

••  Farmers*  Stock-Breedlng  Ass'n  v.  Scott,  53  Kan.  534,  36  Pac.  978. 
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gatloiiy  shows  that  he  did  not  rely  thereon,'*  especially  where  meaas 
of  correct  infonnation  were  equally  accessible  to  both  parties.*' 

But  a  mere  perfunctory  inquiry  on  the  part  of  the  plaintiff  is  not 
Rulficient  to  enable  a  falsifying  defendant  to  escape.®*  In  general, 
to  escape  liability,  the  defendant  may  prove  that  the  other  party 
(1)  knew  the  truth,'*  or  (2)  relied  on  his  own  investigation,' •  or  (S) 
was  not  really  influenced  by  the  defendant's  misrepresentation.*  • 
The  determination  of  these  questions  is  ordinarily  for  the  jury.*^ 

MdteriaUty  of  Representations. 

It  follows  logically  from  the  conception  of  fraud  as  the  cause  of 
the  plaintiff's  harm  that  it  must  be  as  to  a  material  circumstance." 
The  courts  recognize  that  what  is  a  material  representation  depends 
upon  the  circumstances  of  each  case,  and  this  is  ordinarily  for  the 
jury.**  Thus,  a  representation  that  land  is  in  a  city,  when  in  fact 
it  was  nine  miles  away,*"  or  that  it  is  free  from  overflow  from  a 
bordering  river,*'*  or  generally  as  to  its  quality  and  character,*" 

»i  Glopton  ▼.  Gozart,  13  Smedes  &  M.  (Miss.)  363;  Humphrey  y.  Merriam, 
32  Minn.  197,  20  N.  W.  138;  Nelson  v.  Luling,  62  N.  Y.  645;  Nye  y.  Merriam, 
35  Vt.  438;   Taylor  v.  Guest.  58  N.  Y.  262. 

»2  Nounoan  v.  Sutter  Gounty  Land  Go.,  81  Gal.  1,  22  Pac.  515.  Means  of 
knowledge  immaterial.    David  v.  Park,  103  Mass.  501. 

98  Redgrave  v.  Hurd,  20  Cli.  Div.  1;  Schumaker  y.  Mather,  133  N.  Y.  590, 
30  N.  E.  755. 

»*  Michaud  v.  Eisenmenger,  40  Minn.  405,  49  N.  W.  202. 

*6  Black  V.  Black,  110  N.  G.  398,  14  S.  E.  971.  If  defendant  endeavored  to 
mislead  plaintiff  in  making  these  investigations,  this  may  be  new  and  action- 
able fraud.  Roseman  v.  Ganovan,  43  Gal.  110;  Webster  y.  Bailey,  31 
Mich.  36. 

B«  Poland  v.  Brownell,  131  Mass.  138;  Holdom  v.  Ayer,  110  111.  448;  Grafff 
T.  Hamilton,  118  Ind.  565,  21  N.  E.  315. 

»T  Schumaker  v.  Mather,  133  N.  Y.  590,  30  N.  E.  755. 

»  Jordan  v.  Pickett,  78  Ala.  331;  Young  v.  Young,  113  111.  430;  Dawe  y. 
Morris,  149  Mass.  188,  21  N.  E.  313;  Davis  v.  Davis.  97  Mich.  419,  56  N.  W. 
774;   Schwabacker  v.  Riddle,  99  111.  343;    Curtiss  v.  HoweU,  39  N.  Y.  211. 

»»  Davis  V.  Davis,  97  Mich.  419,  56  N.  W.  774. 

100  Powers  v.  Fowler,  157  Mass.  318,  32  N.  E.  166. 

io»  Estell  V.  Myers,  54  Miss.  174. 

102  Martin  v.  Jordan,  60  Me.  531.  And,  generally,  see  Powers  v.  Fowler, 
157  Mass.  318,  32  N.  E.  166;  Davis  v.  Davis,  97  Mich.  419,  56  N.  W.  774; 
Id.,  100  Mich.  162,  58  N.  W.  651. 
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may  be  material.  On  the  other  hand,  if  the  representation  relates 
to  matters  extrinsic  and  collateral  to  the  transaction  involved,  and 
concerns  it  in  only  a  trivial  and  unimportant  way,  it  affords  no 
ground  of  action.  Terhaps  as  definite  a  test  of  the  materiality  of  a 
misrepresentation  as  can  be  generally  stated  is  this:  A  statement 
is  always  material  when  the  person  to  whom  it  is  made  would  not 
have  acted  as  he  did,  had  he  not  believed  and  relied  on  it.^®' 

Condfuct  of  Plaintiff  08  a  Bar  to  Bdi^f. 

There  are  many  circumstances  under  which  no  complaint  can  be 
heard  from  a  person  charging  deceit.  Between  joint  tort  feasors 
in  deceit,  there  is  no  cause  of  action  for  contribution  after  judg- 
ment rendered  against  one  or  more  of  them.  Nor  can  one  of  such 
persons  sue  the  other  directly. 

Sarne — Cont/nihutory  Negligence. 

No  man  can  recover  for  harm  he  has  inflicted  on  himself.  If  his 
own  negligence  has  been  the  cause  of  his  damage,  he  cannot  ri?- 
cover  for  it.  But,  in  order  that  negligence  should  exist,  it  is  neces- 
sary that  he  should  have  been  guilty  of  failure  to  exercise  care,  un- 
der such  circumstances  as  placed  on  him  the  duty  of  exercising  dili- 
gence. The  law  recognizes,  in  many  circumstances,  the  right  of 
one  man  to  rely  upon  the  statements  of  another.  Hence,  it  is  not 
often  such  negligence  to  be  credulous,  or  to  fail  to  use  such  means 
of  ascertaining  the  truth  as  may  easily  be  at  hand,  as  will  prevent 
recovery.  There  is,  indeed,  a  strong  inclination  on  the  part  of 
courts  to  hold,  without  any  qualification,  that  a  person  guilty  of  a 
fraudulent  misrepresentation  cannot  escape  the  effects  of  his  fault 
on  the  ground  of  the  injured  party's  negligence.^®*  "The  doctrine 
is  well  settled,  as  a  rule,  that  a  party  guilty  of  fraudulent  conduct 
shall  not  be  allowed  to  cry  ^Negligence,'  as  against  his  own  delib- 
erate fraud."  *"'* 

103  McAleer  v.  Horsey,  35  Md.  430;  Hoist  v.  Stewart.  161  Mass.  516,  37 
N.  E.  755. 

104  Alfred  Shrimpton  &  Sons  v.  Philbrick,  53  Minn.  36(5,  55  N.  W.  551;  Stew- 
art V.  Stearas,  63  N.  H.  99;  Dambmann  v.  Schulting.  75  N.  Y.  55;   Cottrill  v. 

106  Linington  v.  Strong.  107  111.  205.  And  see  Rowers  v.  Thomas,  62  Wis. 
480,  22  N.  W.  710;  McGinn  v.  Tobey,  62  Mich.  252,  28  N.  W.  818;  Smith  v. 
Smith,  134  N.  Y.  62,  31  N.  E.  258. 
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A  man  may  act  upon  the  positive  representation  of  a  fact,  al- 
though means  of  obtaining  correct  knowledge  were  immediately  at 
hand,  and  open  to  him.*** 

**Every  contracting  party  has  an  absolute  right  to  rely  on  the 
express  statement  of  an  existing  fact,  the  truth  of  which  is  known 
to  the  opposite  party  and  unknown  to  him,  as  the  basis  of  a  mutual 
engagement;  and  he  is  under  no  obligation  to  investigate  and  verify 
statements,  to  the  truth  of  which  the  other  party  to  the  contract, 
with  full  means  of  knowledge,  has  deliberately  pledged  his  faith."  ^^^ 

"It  is  as  much  actionable  fraud  willfully  to  deceive  a  credulous 
person  with  an  improbable  falsehood  as  it  is  to  deceive  a  cautious, 
sagacious  person  with  a  plausible  one.  The  law  draws  no  line 
between  the  two  falsehoods."  ^^* 

However,  the  law  recognizes  that  if  one's  own  failure  to  exercise 
the  precaution  a  reasonable  man  would  take  under  the  circumstan- 
ces has  caused  the  damage  to  himself,  he  cannot  recover;  but  the 
law  does  not  proceed  on  the  theory  of  the  merits  of  the  plaintiff, 
or  the  demerits  of  the  defendant.***    Therefore,  under  extraordi- 

Krum,  100  Mo.  307,  13  S.  W.  753;  David  v.  Park,  103  Mass.  501;  Warder, 
Bnslinell  &  Glessner  Ck>.  v.  Whitish,  77  Wis.  430,  46  N.  W.  540;  Baton  v. 
Winnie,  20  Mich.  156;  Hicks  v.  Stevens,  121  111.  186,  11  N.  E.  241;  McCleUan 
V.  Scott,  24  Wis.  81. 

io«  Castenhohs  v.  HeUer,  82  Wis.  30.  51  N.  W.  432;  Redding  v.  Wright,  49 
Minn.  322,  51  N.  W.  1056;  DobeU  v.  Stevens,  3  Barn.  &  G.  623.  See  Smith 
V.  Land  &  House  Property  Corp.,  28  Gh.  Dly.  7;  Starkweather  v.  Benjamin,  82 
Mich.  805;  Roberts  v.  French,  fbS  Mass.  60,  26  N.  B.  416. 

lOT  Porter,  J.,  in  Mead  v.  Bunn,  32  N.  Y.  275-280.  And  see  GottriU  v. 
Krum,  100  Mo.  397,  13  S.  W.  753;  Eaton  v.  Winnie,  20  Mich.  156;  Wharf  v. 
Roberts,  88  111.  426;  Stewart  v.  Steams,  63  N.  H.  99;  Clark  v.  Ralls  (Iowa) 
24  N.  W.  567. 

108  Bamdt  v.  Frederick,  78  Wis.  1,  47  N.  W.  6;  Leland  v.  GoodfeUow,  84 
Mich.  357,  47  N.  W.  501.    But  see  Ingalls  v.  Miller,  121  Ind.  188-191,  22  N.  E. 

109  See  Bigelow,  Frauds  (Ed.  1888)  523;  Walsh  v.  Hall,  66  N.  G.  233;  Gottrill 
T.  Krum,  100  Mo.  397,  13  S.  W.  753;  Hammond  v.  Hopkins,  143  U.  S.  224,  12 
Sup.  Ct.  418;  Palmer  v.  BeU,  85  Me.  352,  27  Atl.  250,  251;  Gordon  v.  Parmelee, 
2  Allen  (Mass.)  212-214;  Savage  v.  Stevens,  126  Mass.  207,  208;  Brown  t. 
Leach,  107  Mass.  364.  "The  common  law  affords  to  every  one  reasonable 
protection  against  fraud  in  dealing,  but  it  does  not  go  the  romantic  length 
of  giving  indemnity  against  the  consequences  of  indolence  and  folly,  or  a 
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nary  circumstances,  false  representations  respecting  title,  inducing 
the  making  of  a  conveyance,  may  not  entitle  the  grantor  to  a  remedy 
for  deceit**®  A  grantor  who  executes  a  deed  to  real  estate,  trust- 
ing to  the  assurance  of  the  grantee  that  it  would  convey  nothing, 
cannot  recover  for  the  alleged  fraudulent  representations,  especially 
if  the  means  of  information  are  equally  open  to  both  parties,  and 
the  grantor  consults  his  attorney  with  reference  to  the  deed.*** 
Misrepresentations  may  be  so  extravagant  that  no  reasonably  pru- 
dent man  would  have  believed  in  or  relied  on  them.  Such  will  not 
sustain  an  action  for  deceit.  But  this,  the  jury  ordinarily  should 
determine.*** 

.  The  conduct  of  the  party  charged  with  fraud,  in  preventing  in- 
vestigation, and  generally  in  throwing  the  complainant  off  his 
guard,  may  serve  to  justify  what  would  otherwise  be,  on  the  com- 
plainant's part,  the  want  of  ordinary  care.***  Whereas,  the  efforts 
of  one  person  to  have  another  pursue  his  own  investigation  are  cal- 
culated to  raise  a  strong  presumption  of  good  faith,*** 

SAME— RESULTING  DAMAGE. 

176.  Fraud  without  damage,  or  damage  without  fraad,  will 
not  sustain  an  action  of  deceit,  but  where  both  con- 
cur the  action  will  lie.^" 

'Traud  does  not  consist  in  mere  intention,  but  in  intention  car- 
ried out  by  hurtful  acts.  It  consists  of  conduct  that  operates  prej- 
udicially to  the  rights  of  others,  and  is  so  intended."  ***  In  other 
words,  the  plaintiff  must  show,  not  only  that  he  was  deceived  by 

careless  indifference  to  the  ordinary  and  accessible  means  of  information."   2 
Kent,  Comm.  (13th  Ed.)  4S5. 

110  But  see  Robins  v.  Hope,  57  Cal.  493. 

111  Cobb  V.  Wright,  43  Minn.  83,  44  N.  W.  662;  Slaughter's  Adm'r  v.  Gerson, 

13  WaU.  379;  Parker  v.  Moulton,  114  Mass.  99. 

112  Bamdt  v.  Frederick,  78  Wis.  1,  47  N.  W.  6. 

lis  Schwabacker  v.  Riddle,  99  111.  343;  Schumaker  t.  Mather,  60  Hun,  576, 

14  N.  Y.  Supp.  411;  White  v.  Mowbray,  50  Hun.  606.  3  N.  Y.  Supp.  225. 
114  Woolenslagle  v.  Runals,  76  Mich.  545,  43  N.  W.  454. 

11 »  Bally  V.  Merrell.  3  Bulst.  95. 

110  Williams,  J.,  in  Williams  v.  Davis,  69  Pa.  St  21-28. 


348  MALICIOUS  WRONGS.  (Gh.  9 

the  defendant's  fraud,  without  such  negligence  or  other  fault  on 
his  part  as  will  bar  his  right  to  recover,  and  that  he  relied  on  the 
defendant's  wrongful  act,  but  also  that  he  acted,  or  refrained  from 
acting,  in  consequence,  whereby  damages  resulted  to  him.*^^  There 
is  no  cause  of  action  without  actual  damage.  Damage  is  the  gist 
of  the  action.***  The  cause  of  action  accrues,  not  on  the  comple- 
tion of  the  defendant's  fraud,  and  the  plaintiff's  conduct  in  de- 
ceived reliance  thereon,  but  upon  the  happening  of  the  damage  sub- 
sequent to  and  consequent  thereon.*** 

The  damages  which  are  made  the  basis  of  recovery  must  conform 
to  the  legal  standard.  Inasmuch  as  the  law  does  not  presume  dam- 
age, the  damages  which  are  proved  must  be  substantial.  Mere  nom- 
inal damages  are  not  sufficient.*'®  Damages  which  are  too  vague 
and  speculative  in  their  nature  do  not  satisfy  the  requirements  of 
the  law.^'*  So  damage  to  business  reputation  because  of  loss  of 
money  and  large  creditors,  consequent  upon  a  bad  bargain  induced 
by  the  defendant's  fraud,  cannot  be  recovered.*'*  Thus,  if  the  de- 
fendant, by  false  representations,  induces  a  third  person  to  revoke 
a  will  favorable  to  the  plaintiff,  and  to  execute  another  will  depriv- 
ing such  plaintiff  of  substantial  benefits,  no  action  lies.  ''The  pos- 
sibility of  injury  is  too  shadowy  and  evanescent  to  be  dealt  with  by 
courts  of  law."  **^  Remote  harm  does  not  complete  the  cause  of 
action.*'*     Damages  for  fraud  are  governed  by  ordinary  principles. 

iiT  Upton  V.  Levy,  39  Neb.  331,  58  N.  W.  95;  Dawe  v.  MoitIs,  149  Mam. 
191,  21  N.  B.  313;  Busterud  v.  Farrlngton,  36  Minn.  320,  31  N.  W.  360.  It  is 
actionable  per  se  to  draw  one  into  a  contract  by  fi*aiid.  AUairo  v.  Whitney, 
1  HiU,  484. 

118  Lord  Blackburn,  in  Smitli  v.  Cliadwiclt,  9  App.  Cas.  197. 

ii»  Currier  v.  Poor,  84  Hun,  45,  32  N.  Y.  Supp.  74. 

120  Van  Velsor  v.  Seeberger,  35  111.  App.  598. 

121  Loewer  v.  Harris,  6  C.  C.  A.  394,  57  Fed.  308.  And,  generally,  see  Davis 
V.  Davis,  84  Mich.  324,  47  N.  \V.  555;   Freeman  v.  Venner,  120  Mass.  424. 

i22Totten  V.  Burhans,  91  Mich.  495,  51  N.  W.  1119. 

133  Hutching  V.  Hutchins,  7  Hill,  104;  Randall  v.  Hazelton,  12  Allen  (Mass.) 
412. 

134  HunneweU  v.  Duxbury,  154  Mass.  286,  28  N.  E.  2G7. 
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MALICIOUS  PROSECUTION. 

177.  Malicious  prosecution  is  a  wrong  to  person,  estate,  or 

reputation,  based  upon  a  previous  judicial  proceed- 
ing. 

178.  To  sustain  an  action  for  malicious  prosecution,  there 

must  be  a  conctirrence  of  the  following  elements: 

(a)  The  commencement  of  a  civil  or  criminal  judicial 

proceeding. 

(b)  Its  termination  in  favor  of  the  plaintiff  in  malicious 

prosecution,  except  where  his  success  was  fraudu- 
lent. 

(c)  The  plaintiff  in  malicious  prosecution  must  have  been 

the  defendant  in  the  original  proceeding,  and  the 
defendant  in  malicious  prosecution  must  have  been 
the  prosecutor  or  plaintiff,  or  cause  of  the  original 
proceeding. 

(d)  The  absence  of  any  reasonable  or  probable  cause  for 

such  proceeding. 

(e)  The  proceeding  must  have  been  actuated  by  malice. 

(f)  It  must  have  resulted  in  damage,  conforming  to  the 

legal  standards,  to  plaintiff  in  malicious  prosecu- 
tion."» 

SAME— THE  JUDICIAL  PROCEEDING. 

178.  To  constitute  malicious  prosecution,  there  must  have 
been  an  original  judicial  proceeding.  The  tendency 
of  the  American  cQurts  is  to  recognize  as  a  basis 
for  malicious  prosecution  either  a  civil  or  criminal 
original  proceeding,  even  though  there  may  have 
been  no  interference  with  the  person  or  property* 

The  original  proceeding  must  have  been  judicial    If  it  is  extra- 
judicial, the  remedy  is  trespass."*    Therefore,  where  a  man  is  ar- 

136  Vanderbilt  v.  Mathls,  5  Duer  (N.  Y.)  304. 

lat  Turpin  t.  Remy,  3  Blackf.  210;   Johnstone  ▼.  Sutton,  1  Term  R.  510. 
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rested  on  perfect  legal  process,  though  maliciously,  without  proba- 
ble cause,  and  is  acquitted,  he  cannot  sue  in  trespass,  for  false  im- 
prisonment, but  must  sue  in  case,  for  malicious  prosecution.^*^ 
There  is  not  a  unanimity  of  opinion  in  applying  this  requirement*** 
Malicious  prosecution,  it  seems,  will  not  lie  where  the  court  has 
no  jurisdiction  of  the  subject-inatter.**^  But  it  is  sufficient  if  the 
plaintiff  was  actually  brought  before  the  court,  although  there  may 
have  been  an  insufficient  complaint,  defect  of  process,  or  want  of 
jurisdiction  in  the  magistrate.*'®  It  is  both  affirmed  and  denied 
that,  where  the  complaint  in  the  original  proceeding  does  not  set 
out  an  offense  in  the  law,  the  plaintiff  can  recover  in  false  impris- 
onment only,  and  not  in  malicious  prosecution.***  So  dismissal  by 
a  magistrate  on  hearing,  or  his  decision  that  a  warrant  is  void  on 
its  face,  has  been  held  to  entitle  to  trespass,  not  case.*** 

What  Judicial  Proceedings  are  Sufficient. 

The  authorities  are  not  agreed  as  to  what  judicial  proceedings 
are  sufficient  as  a  basis  for  an  action  of  malicious  prosecution. 

Malicious  prosecution  lies,  clearly,  where  the  original  proceeding 
was  criminal  in  its  nature.  Very  commonly,  the  action  is  broii^ht 
where  the  original  proceeding  was  a  malicious  arrest.***  Prefer- 
ring a  bill  before  a  grand  jury  is  a  sufficient  prosecution  to  support 
an  action,  whether  the  grand  jury  find  a  true  bill  or  not.***    With 

HT  Murphy  v.  Martin,  .58  Wis.  276.  16  N.  W.  603;  King  v.  Johnston,  81 
Wis.  579,  51  N.  W.  1011;  Gelzenlcuchter  v.  NIemeyer,  64  Wis.  321,  25  N. 
W.  442;  West  v.  Small  wood.  3  Mees.  &  W.  418. 

128  Post.  p.  359.  "Malicious  Prosecution  and  False  Imprisonment** 

i2»  Blxby  V.  Brundige,  2  Gray,  129;   Whiting  v.  Johnson.  6  Gray.  240. 

ISO  Gibbs  y.  Ames,  119  Mass.  60-66. 

181  Compare  Finn  v.  Frink,  84  Mc.  261,  24  AtL  851»  and  Lueck  v.  Hoisler.  87 
Wis.  644.  58  N.  W.  1101.  with  Krause  v.  Spiegel,  94  CaL  370,  29  Pac.  707; 
^ijauiier  v.JiOtt,  50  Pa.  St.  495;  Schattgen  v.  Holnback,  149  111.  G46,  36  N. 
E.  969. 

i»«  Maher  v.  Ashmead,  30  Pa.  St.  344;   Baird  v.  Householder.  32  Pa.  St.  168. 

i«»  Everett  v.  Henderson,  146  Mass.  89r&  «.  ia.^932;  Lauzon>.  Charroux 
(R.  I.)  28  Atl.  975;  Potter  v.  Gjertsen,  37  Minn.  386,  34  N.  W.  746.  In  the 
same  action  malicious  prosecution  may  be  united  with  assault  and  batteiy. 
Peterson  v.  Toner,  80  Mich.  350.  45  N.  W.  346. 

is«  TayIor*8  Case  [1620]  Palm.  44;  Jones  v.  Gwynn.  10  Mod.  148;  Cham- 
.bers  y.  Robinson,  2  Strange,  691;  Whiteford  y.  Henthom.  10  Ind.  App. 
97,  37  N.  E.  419. 
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respect  to  the  malicious  institutions  of  civil  suits,  the  authorities 
are  not  entirely  agreed  as  to  what  cases  are  within  the  rule."* 
The  general  tendency  of  the  American  courts  would  seem  to  be 
that,  wherever  the  other  elements  of  malicious  prosecution  are  pres- 
ent, it  is  immaterial  whether  the  original  proceedings  be  civil  or 
criminal. .  The  broad  ground  is  taken  that  the  prosecution  of  a 
civil  action,  maliciously  and  without  proper  cause,  terminating  fa- 
vorably to  the  defendant,  produces  an  injury,  for  which  recovery  of 
damages  lies,  although  there  has  been  no  interference  with  the  per- 
son or  property.  The  action  has  been  held  to  lie  for  forcible  entry 
and  unlawful  detainer,"*  for  the  malicious  issuance  of  an  injunc- 
tion,"^ for  malicious  attachment,^ ^'  or  gamishment,"^  so,  for  ma- 
licious issuance  of  a  search  warrant  for  goods  charged  to  have  been 
stolen,"®  but  not,  it  would  seem,  for  ejectment,**^  or  an  unauthor- 
ized action  in  the  name  of  another."'  But  as  to  this  there  is 
much  dispute  as  to  principle,  and  almost  equal  division  of  author- 
ities. On  the  one  hand,  it  is  urged  that  the  defendant  is  adequate- 
ly compensated  for  the  damages  he  sustains  by  the  costs  allowed 
him;  that,  if  such  suits  are  allowed,  vexatious  litigation  will  be 
encouraged  (especially  since  a  corresponding  right  of  action  should 
accrue  against  one  who  defends  without  probable  cause  and  with 
malice),  whereby  parties  would  be  unfairly  subjected  to  subsequent 
suits  for  bringing  or  defending  actions  of  law.^*'    To  this  it  seems 

i«»  Cooley,  Torts,  p.  ♦187.  And  see  Quartz  Hill  Consol.  G.  Min.  Co.  v.  Eyre, 
11  Q.  B.  Dlv.  674-600;    Potts  v.  Imlay.  4  N.  J.  Law,  377. 

i««  Pope  V.  Pollock,  46  Ohio  St  367,  21  N.  E.  356.  But  see  Mayer  v.  Walter, 
64  Pa.  St.  283. 

1S7  Kohlsaat  v.  Crate,  144  lU.  14,  32  N.  E.  481. 

188  zinn  y.  Rice,  154  Mass.  1,  27  N.  E.  772;  Tomllnson  v.  Warner,  9  Ohio, 
104;    Nelson  y.  Danlelson,  82  111.  545. 

139  Schumann  v.   Torbett,   86  Ga.   25,   12   S.   E.   185. 

1*0  Carey  y.  Sheets,  67  Ind.  375;  Id.,  60  Ind.  17;  Boeger  y.  Langenberg,  97 
Mo.  300,  11  S.  W.  223;   Olson  y.  Tyete,  46  Minn.  225,  48  N.  W.  914. 

i4iMuldoon  y.  Rickey.  103  Pa.^St.  110;  Brown  y.  City  of  Cape  Girardeau. 
DO  fior377,  2  SrK77^2: ' 

143  Bond  y.  Chapin,  8  Mete.  (Mass.)  31. 

14S  Sayill  y.  Roberts,  1  Ld.  Raym.  374;  Quartz  Hill  Consol.  G.  Min.  Co.  y. 
Byre,  11  Q.  B.  Diy.  674;  Smith  v.  Hlntrager,  67  Iowa,  109,  24  N.  W.  744; 
State  y.  Meyer,  40  N.  J.  Law,  252;  Emerson  y.  Cochran,  111  Pa.  St.  619,  4 
Atl.  406;  Wetmore  y.  Meliinger,  64  Iowa,  741,  18  N.  W.  870;  Hibbard  y. 
Ryan,  46  111.  App.  313. 
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a  complete  answer  to  say  that  the  English  costs  afford  a  much 
broader  compensation  than  is  afforded  by  the  narrow  limits  within 
which  costs  are  taxed  in  this  country;  "*  that  the  burden  of  proot 
on  the  litigant  is  a  sufficient  deterrent  from  unjustifiable  suits  for 
malicious  prosecution,  so  far  as  the  plaintiff  in  the  original  pro- 
ceeding is  concerned;  and  that  the  argument  as  to  the  correspond- 
ing right  of  action  against  a  defendant  improperly  imposing  a  de- 
fense fails  to  distinguish  between  the  position  of  the  parties  in 
the  action  of  law,  it  being  the  plaintiff  that  sets  the  law  in  mo- 
tion, while  the  defendant  merely  stands  on  his  legal  right."*^  The 
highly  artificial  character  of  the  restriction  as  to  requirement  of  in- 
terference with  person  or  seizure  of  property  to  make  out  a  case 
of  malicious  prosecution  is  shown  by  the  absence  of  any  correspond- 
ing requirements  in  actions  for  malicious  abuse  of  process.^^* 

SAME— TEBMINATION  OF  FBOCEEDING. 

180.  To  maintain  an  action  for  malicious  prosecution,  the 
plaintiff  must  show  that  the  original  proceeding 
terminated  in  his  favor,  if,  from  its  nature,  it  was 
capable  of  such  termination;  and  such  termination 
must  have  been  final,  so  that  it  cannot  be  reviewed. 

Success  of  Plamtiff. 

The  original  proceeding  complained  of  as  the  basis  for  an  action 
of  malicious  prosecution  must  have  terminated  in  favor  of  the  plain- 
tiff.**' The  action  of  malicious  prosecution  must  not  be  brought 
before  the  first  proceeding  is  determined,  because  until  then  it 

1**  See  Whipple  v.  Puller,  11  Conn.  582. 

146  McPhersoD  v.  Runyon,  41  Minn.  525,  43  N.  W.  392;  Smith  v.  Burrus, 
106  Mo.  94,  16  S.  W.  881;  Green  v.  Cochran,  43  Iowa,  544;  Payne  v.  Donegan^ 
9  IlL  App.  566;  Bumap  v.  Albert,  Taney,  244,  Fed.  Cas.  No.  2,170;  Allen 
V.  Codman,  139  Mase.  136,  29  N.  E.  537;  Brown  v.  City  of  Cape  Girardeau, 
90  Mo.  377,  2  S.  W.  302;  Pangburn  ▼.  BuU,  1  Wend.  345;  Pope  v.  Pollock, 
46  Ohio  St.  367,  21  N.  B.  356;    Fisher  v.  Brlstow,  1  Doug.  215. 

i4«2  Saund.  PI.  &  Bv.  651;  Luddington  v.  Peck,  2  Conn.  700;  Swift  v. 
Chamberlain,  3  Conn.  537;  Watson  v.  Watson,  9  Conn.  141;  2  Selw.  N. 
P.  1054. 

148  O'Brien  v.  Barry,  106  Mass.  300;  Baseb^  v.  Matthews,  L.  R.  2  0.  P. 
684;  Fisher  v.  Bristow,  1  Doug.  215;   Grayes  y.  Dawson,  190  Mass.  78. 
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cannot  appear  that  the  first  cause  was  unjust.^*^  'Tor  maliciously 
prosecuting  a  good  cause  of  action  in  the  manner  provided  by  law, 
•  •  *  there  is  no  remedy y  because  there  is  no  wrong."  ^^^  If  the 
original  proceeding  has  not  terminated  in  the  plaintiffs  favor,  all 
questions  as  to  malice,  want  of  proper  cause,  and  the  like,  are  im- 
material.^"* Where,  however,  the  proceedings  are  ex  parte,  and 
the  plaintiff  had  no  opportunity  of  being  heard,  there  is  an  excep- 
tion to  the  rule  requiring  success  of  the  plaintiff  in  the  original  pro- 
ceeding.*** Discharge  without  judgment  or  verdict  in  a  civil  suit 
is  sufficient***  But  acquittal  or  conviction  or  discharge  or  favor- 
able verdict  are  not  the  only  alternatives.  Abandonment  may  be  a 
termination  sufficiently  favorable  to  the  plaintiff.*'*  It  would  seem 
— ^althoLgh  there  is  doubt  on  the  point  *■* — ^that  the  entry  of  a  nolle 
prosequi  by  the  prosecuting  officer  is  a  sufficient  discharge.***  Dis- 
charge by  a  magistrate  on  preliminary  examination,  if  found  by 
the  jury  to  be  absolute,  will  entitle  the  plaintiff  to  recover.**'  A 
compromise  of  the  first  cause  of  action  is  not,  in  general,  suffi- 
cient,*** nor  is  an  indictment  quashed  for  insufficiency  in  law.*** 

i«»  Hamilburgh  v.  Sbepard,  110  Mass.  30;  Woodworth  r.  Mms,  61  Wis. 
44,  20  N.  W.  728;   Lowe  v.  Wartman,  47  N.  J.  Law,  413,  1  Atl.  489. 

ISO  Per  Field,  J.,  In  Johnson  y.  Reed,  136  Mass.  421-423.  And  see  Macey 
T.  Childress,  2  Ternu  Gh.  442;  Lauzon  v.  CharroiuE,  18  R.  I.  467,  28  Atl.  975. 

iBi  Hergenrather  v.  Spielman  (Md.)  22  Atl.  1106. 

iB>  Steward  v.  Gromett,  7  C.  B.  (N.  S.)  191.  Et  vide  Basebe  v.  Matthews, 
L.  R.  2  G.  P.  684;  Zinn  v.  Rice,  154  Mass.  1,  27  N.  E.  772;  Bump  v.  Betts, 
10  Wend.  42L 

IBS  Rossiter  v.  Minnesota  Bradner-Smith  Paper  Co.,  37  Minn.  296,  S3  N. 
W.  865;   Newark  Goal  €o.  v.  Upson,  40  Ohio  St  17. 

1S4  Gardival  v.  Smith,  109  Mass.  158;  Pixley  v.  Reed.  26  Minn.  80,  1  N. 
W.  800. 

IBS  Brown  v.  Randall,  36  Gonn.  56;  Hays  v.  Blizzard,  30  Ind.  457;  Stan- 
ton V.  Hart,  27  Mich.  639;   Woodworth  v.  MiUs,  61  Wis.  44,  20  N.  W.  728. 

iB«BeU  V.  Matthews,  87  Kan.  686,  16  Pac.  97;  Moulton  y.  Beecher,  1 
Abb.  N.  G.  193;  Parker  v.  Farley,  10  Gush.  279.  See  Langford  y.  Boston 
ft  A.  R.  Go.,  144  Mass.  431,  11  N.  E.  697;  Graves  v.  Dawson,  133  Mass.  419, 
lao  Mass.  78;   Thompson  v.  Price,  100  Mich.  658,  59  N.  W.  253. 

iftT  Robbins  V.  Robbins,  133  N.  Y.  597,  30  N.  E.  977;  Mentel  v.  Hippely, 
166  Pa.  St  558,  30  AtL  1021;  Blgelow  v.  Sickles,  80  Wis.  98,  49  N.  W.  106. 

iss  Gallagher  v.  Stoddard,  47  Hun,  101;  Mayer  v.  Walter,  64  Pa.  St  283; 
Emery  v.  Ginnan,  24  111.  App.  65.  "^^ 

!••  McKensie  v.  Missouri  Pac.  Ry.  Go.,  24  Mo.  App.  392. 

HALB,  TOBTS— 28 
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SAME— PARTIES  TO  PROCEEDING. 

181.  The  plaintiff  in  malicious  prosecution  must  have  been 

the  defendant  or  accused  in  the  original  proceeding. 
The  defendant  in  malicious  prosecution  must  have 
been  actually  instrumental  in  putting  process  of 
la'W'  into  force,  directly  or  indirectly. 

The  plaintiff  in  malicious  prosecution  must  have  been  a  defend- 
ant in  the  original  proceeding.  Therefore  a  third  person,  not  a 
party  to  a  proceeding  by  a  judgment  creditor  to  attach  lands  as  the 
property  of  the  judgment  debtor,  by  which  a  cloud  was  cast  on  the 
title  of  such  third  person,  cannot  maintain  an  action  against  the 
creditor  for  malicious  prosecution.**® 

As  to  parties  defendant,  the  general  principles  already  consid- 
ered apply.  The  test  is,  was  defendant  actiyely  instrumental  in 
putting  the  law  into  force.***  The  ordinary  rules  as  to  exemption 
from  liability  apply.  Therefore  a  grand  juror  ***  or  a  justice  of  the 
peace  ***  is  not  liable  in  such  an  action. 

SAME— MALICE  AND  WANT  OF  PBOBABLE  CAUSE. 

182.  Want  of  probable  cause  and  malice  must  concur  to 

sustain  an  action  for  malicious  prosecution. 

MaJdce. 

"Malice,"  as  here  used,  is  not  necessarily  synonymous  with  "an- 
ger,'' "wrath,"  or  "vindictiveness."  Any  such  ill  feeling  may  consti- 
tute malice.  But  it  may  be  no  more  than  the  opposite  of  bona 
fides.  Any  prosecution  carried  on  knowingly,  wantonly,  or  obsti- 
nately, or  merely  for  the  vexation  of  the  person  prosecuted,  is  ma- 

1*0  Duncan  v.  Griswold,  92  Ky.  546,  18  S.  W.  354. 

i«i  Danby  y.  Beardsley,  43  Law  T.  (N.  S.)  603,  per  JusUce  Lobey.  This  is 
the  only  definition  explicitiy  suggested.  Et  vide  Vennum  v.  Huston,  38  Neb. 
293,  56  N.  W.  970;  Holden  v.  Merritt  (Iowa)  61  N.  W.  390;  BickneU  y. 
Dorion,  16  Picls.  (Mass.)  478. 

i«s  Sidener  y.  Russell,  34  lU.  App.  446. 

!•»  Vennum  y.  Huston,  38  Neb.  293.  56  N.  W.  970. 
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licioua***  Eyery  improper  or  sinister  motive  constitutes  malice, 
in  this  sense.***  The  plaintiff  is  not  required  to  prove  "express 
malice,"  in  the  popular  sense.* ••  The  test  is,  was  the  defendant 
actuated  by  any  indirect  motive,  in  preferring  the  charge  or  com- 

« 

mencing  the  action  against  the  plaintiff.**^  Malice  may  be  express, 
or  it  may  be  implied  from  want  of  probable  cause,***  but  it  does 
not  follow  as  a  necessary  inference.*** 

Probable  Gomse, 

Probable  cause,  in  criminal  cases,  is  such  conduct  on  the  part 
of  the  accused  as  may  induce  the  court  to  infer  that  the  prosecution 
was  undertaken  for  public  motives. 

Probable  cause,  in  civU  actions,  is  such  reasons,  supported  by 
facts  and  circumstances,  as  will  warrant  a  cautious,  reasonable,  and 
prudent  man  in  the  honest  belief  that  his  action,  and  the  means 
taken  in  prosecution  of  it,  are  legal,  just,  and  proper.*^*  The  ab- 
sence of  a  probable  cause  may  be  inferred  from  the  institution  of 
a  criminal  suit  for  the  sole  purpose  of  collecting  a  debt.*''* 

Inference  Jrom  Cbnmction,  Acquittal^  or  Dismissal. 

Conviction  of  the  crime  charged  is,  in  general,  evidence  of  prob- 
able cause.    But  the  authorities  are  not  agreed  as  to  whether  such 
evidence  is  final.    On  the  one  hand,  it  is  contended  that,  in  the  ab- 
le* Kerr  v.  Workman.  Add.  (Pa.)  270. 

!•»  Tindal,  C.  J.,  in  Stockley  v.  Hornidge,  8  Car.  &  P.  16. 

^••Pulien  V.  Glidden,  66  Me.  202;  Lunsford  v.  Dietrich,  93  Ala.  565,  9 
South.  308;   Musgrove  v.  Newell,  1  Mees.  &  W.  582. 

i«7  Hicka  V.  FauUmer,  8  Q.  B.  Div.  167;  MitcheU  v.  Jenkins,  5  Bam.  & 
Adol.  588.  "Any  motive  other  than  that  of  simply  instituting  a  prosecu- 
tion for  the  purpose  of  bringing  a  person  to  Justice  is  malicious."  Stevens 
V.  Midland  Counties  Ry.  Co.,  10  Exeb.  352. 

!•«  Smith  V.  Bumis.  106  Mo.  94,  16  S.  W.  881.  But  want  of  probable  cause 
cannot  be  inferred  from  malice.    Miller  v.  MlUigan,  48  Barb.  30. 

!••  Cartwright  v.  EUiott,  45  lU.  App.  458. 

iTo  Burton  v.  St  Paul,  M.  &  M.  Ry.  Co.,  33  Minn.  189,  22  N.  W.  300.  See, 
generaUy,  jjachtman^v.  Hammer,  155_Pa^  St  200,  26  Atl.  311;  Carl  v.  Ayers, 
58  N.  Y.  14;  Foshay  v.  FergusonT  2  Denio  (N.  Y.)  617;  Ferguson  y.  Amow, 
142  N.  Y.  580,  37  N.  E.  626;  Mahaffey^v.  Byerg^^  151  Pa.  St.  92,  25  Atl.  93; 
Rankin  v.  Crane,  104  Mich.  6/6L  N.  W.  1007;  Dawson  v.  Schloss,  93  Cal.  194, 
29  Pac.  31. 

iTi  Kimball  v.  Bates,  50  Me.  308;  Lueck  v.  Heisler,  87  Wis.  644,  58  N.  W« 
1101;  Nenfeld  v.  Rodeminski,  144  111  83,  32  N.  B.  913.  But  see  Rankin  v. 
Crane,  104  Mich.  6,  61  N.  W.  1007. 
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sence  of  fraud  procuring  conviction,*^*  a  conviction  by  a  trial  court 
is  conclusive  against  the  plaintiff,*"  although  followed  by  acquittal 
on  appeal.*^*  On  the  other  hand,  it  is  insisted  that  proof  of  con- 
viction is  only  such  evidence  as  is  sufficient  to  establish  probable 
cause  if  not  overcome.*^'  Conviction  does  not,  however,  negative 
malice.* '• 

Bimilariy,  acquittal  is  prima  facie  evidence  for  the  plaintiff;  but 
this  may  have  been  shown  to  have  been  obtained  by  fraud,  as  by 
breach  of  verbal  stipulation  for  continuance.*^^  The  voluntary  dis- 
missal of  an  action  is  not  an  admission  of  want  of  probable  cause.*^* 

Effect  of  Honest  BeUef. 

Probable  cause  naturally  depends  upon  the  good  faith  and  honest 
and  reasonable  belief  of  the  defendant.*^^  "And  although  the  facts 
known  make  out  a  prima  facie  case  of  guilt,  yet  if  the  circumstances 
are  all  consistent  with  the  innocence  of  the  party,  and  the  prosecu- 
tor knows  the  accused  is  not  guilty,  or  does  not  believe  him  to  be 
guilty,  he  cannot  have  reasonable  cause  for  the  prosecution."  *•• 

But  merely  honest  belief  on  the  part  of  the  plaintiff  as  to  the  de- 
fendant's guilt  or  wrong,  while  it  may  disprove  express  malice,  is 
not  sufficient  to  constitute  probable  cause.*"* 

ITS  Pay  son  v.  CasweU,  22  Me.  212.  Ck)mpare  lAwrence  v.  Gleary,  88  Wis. 
473,  60  N,  W.  793;   Morton  v.  Young,  55  Me.  24. 

ITS  Crescent  City  Live-Stook  Co.  v.  Butchers'  Union  Slaughterhouse  Co., 
120  U.  S.  141,  7  Sup.  Ct  472;  Boogher  v.  Hough,  99  Mo.  184,  12  S.  W.  524; 
Parker  v.  Farley,  10  Cush.  (Mass.)  279;  PhiUips  v.  VUiage  of  Kalamazoo,  53 
Mich.  33,  18  N.  W.  547. 

174  Adams  v.  BickneU,  126  Ind.  210,  25  N.  E.  804;  Marks  v.  Townsend, 
97  N.  Y.  590;   Cloon  v.  Gerry,  13  Gray  (Mass.)  201. 

iTB  Moffatt  V.  Fisher,  47  Iowa,  473;  Johnson  v.  Girdwood,  7  Misc.  Rep. 
651.  28  N.  Y.  Supp.  151. 

iTe  Lewton  v.  Hower,  35  Fla.  58,  16  South.  616. 

ITT  Leyenberger  v.  Paul,  40  111.  App.  516;  Sutton  v.  McConnell,  46  V^is. 
269,  50  N.  W.  414;    Rankin  v.  Crane,  104  Mich.  6,  61  N.  W.  1007. 

IT 8  Asevado  v.  Orr,  100  Cal.  293,  34  Pac.  777. 

ITS  Barton  v.  Kavanaugh,  12  La.  Ann.  332. 

180  Woodworth  v.  MiUs,  61  Wis.  44,  20  N.  W.  728;  Griffin  v.  Chubb,  7  Tex. 
603;  Roy  v.  Goings,  112  lU.  656;  Ravenga  v.  Mackintosh,  2  Bam.  &  G. 
698-^9&    And  see  Stewart  v.  Sonnebom,  98  U.  S.  187. 

i«i  Brown  v.  Hawkes  [1891]  2  Q.  B.  Div.  718;  Wlnebiddle  v.  Porterfleld,  5) 
Pa.  St  137;   Garrett  v.  Mannhelmer,  24  Minn.  193, 


§    182)  MALICIOUS   PROSECUTION.  857 

Admoe  of  Counsel. 

11  a  party  lays  all  the  facts  of  his  case  fairly  before  a  person 
learned  in  the  law,  and  acts  in  good  faith  on  the  opinion  given  him, 
he  can  show  probable  cause,  and  is  not  liable  to  an  action  for  mali- 
cions  prosecution.^^'  He  must  act  in  good  faith.  Mere  disclosure, 
without  belief  in  guilt,  is  not  sufficient.**"  It  must  be  affirmatively 
shown  that  the  disclosure  was  full,  fair,  and  in  good  faith;  **^  and 
where  a  material  circumstance,  known,  or  which  should  have  been 
known,  by  the  defendant,  was  not  included  in  the  statement  to  the 
counsel,**^  or  where  facts  are  exaggerated,*'^  probable  cause  is  not 
made  out  The  counsel  must  be  learned  in  the  law,  in  order  to 
make  his  advice  a  justification.**^  It  is  not  sufficient  if  he  be  an 
unprofessional  person.***  It  seems  that  counsel  must  also  be  un- 
biased."* 

Gonowrrence  ofMaUce  a/nd  Want  ofPrdboMe  Cause. 

In  Farmer  v.  Sir  Robert  Darling,***  all  the  judges  agreed  "that 
malice,  either  express  or  implied,  and  the  want  of  probable  cause, 

is>  Bavenga  v.  Mackintosh,  2  Barn.  &  G.  693;  Le  Clear  r.  Perkins,  103 
Mich.  131,  61  N.  W.  357;  Leahey  v.  March,  155  Pa.  St.  458,  26  AU.  701;  Wal- 
ter V.  Sample,  25  Pa.  St.  275;  Palmer  r.  Broder,  78  Wis.  483,  47  N.  W.  744; 
Folfirer  v7"Wa8h6urn,  137  Mass.  60;  Roy  v.  Goings.  112  111.  656;  Barhi|ht  v. 
Tajnmany,  158  Pa.  St  545,  28  Atl.  135.  But  adyice  of  counsel  may  notl>e^ 
conclusive  evfdence  of  probable  cause.  Gulf,  C.  &  S.  F.  Ry.  Go.  v.  James, 
73  Tex.  12,  10  S.  W.  744;  Rives  v.  Wood  (Ky.)  15  S.  W.  131;  Pugate  v.  MU- 
lar,  109  Mo.  281, 19  S.  W.  71;  Womack  v.  Fudikar,  47  La.  Ann.  33,  16  South. 
645. 

iss  Yann  v.  McGreary,  77  Gal.  434,  19  Pac.  826;  Johnson  v.  Miller,  82  Iowa, 
G93,  47  N.  W.  908,  and  48  N.  W.  1081;   Godfrey  v.  Soniat,  33  La.  Ann.  915. 

isi^rhight  V.  Tammany,  15&£a.  St  545,  28  Atl.  135. 

i85%hitehead  v.  Jessup,  2  Golo.  App.  76,  29  Pac.  916;  Webster  v.  Fowler, 
89  Mich.  303,  50  N,  W.  1074;    Norrell  v.  Vogel,  39  Minn.  107,  88  N.  W.  705. 

!«•  Flora  V.  Russell,  138  Ind.  153,  37  N.  E.  598. 

187  Sutton  V.  McConnell,  46  Wis.  269,  50  N.  W.  414;  Brobst  v.  Ruff,  100 
Pa.  St  94;  Lueck  v.  HeJsler,  87  Wis.  644,  58  N.  W.  1101.  Et  vide  Govapki 
V.  Downey,  100  Mich.  429,  59  N.  W.  167  (but  see  Holmes  v.  Horger,  96  Mich. 
408,  56  N.  W.  3);  Monaghan  v.  Gox,  155  Mass.  487,  30  N.  E.  467;  Gooper  v. 
Hart,  147  Pa.  St  594,  23  Atl.  833.  Gompare  Stimer  v.  Bryant,  84  Mich.  466, 
47  N.  W.  1099. 

i^s  Beal  V.  Robeson,  8  Ired.  (N.  G.)  276. 

IS*  Smith  V.  King,  62  Gonn.  515,  26  Atl.  1059. 

!••  4  BumiWB,  1971-1974.    Et  vide  Anon.,  6  Mod.  73 
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must  both  concur."  In  Sutton  v.  Johnstone,**^  however,  it  was 
said  that  the  essential  ground  of  malicious  prosecution  is  that  the 
legal  proceeding  "was  carried  on  without  probable  cause.  We  said 
this  is,  emphaticayy,  the  essential  ground,  because  every  other  al- 
legation may  be  implied  from  this;  but  this  must  be  substantiaUy 
and  expressly  proved,  and  cannot  be  implied.    From  the  want  of 

« 

probable  cause,  malice  may  be,  and  most  commonly  is,  implied. 
The  knowledge  of  the  defendant  is  also  implied.  From  the  most  ex- 
press malice  the  want  of  probable  cause  cannot  be  implied.'' 

Malice  is,  however,  an  essential  element  of  malicious  prosecution. 
The  want  of  probable  cause,  without  malice,  is  not  sufflcient.*** 
But  the  plaintiff  cannot  recover  if  the  defendant  had  reasonable  and 
probable  cause,  even  though  he  acted  with  malice,  and  though  the 
charge  on  which  the  arrest  was  made  was  untrue.*^* 

Province  of  Covrt  and  Jury. 

Probable  cause  in  malicious  prosecution  is  a.  mixed  question  of 
law  and  fact.^'^  The  authorities  are  agreed,  with  essential  una- 
nimity, that  what  circumstances  are  sufficient  to  prove  probable 
cause  must  be  decided  by  the  court;  that,  where  there  is  no  con- 
flict in  the  testimony  as  to  what  these  circumstances  are,  the  court 
must  pass  upon  the  whole  case;  but  that,  where  the  evidence  is  con- 
flicting, it  must  be  left  to  the  jury  to  apply  to  the  facts,  as  found  by 
them,  the  law  as  to  what  constitutes  reasonable  and  probable  cause, 
as  defined  by  the  court  Malice  is  ordinarily  exclusively  for  the 
jury;  but  if  the  court  finds  the  presence  of  probable  cause,  as  a 
matter  of  law,  there  is  nothing  for  the  jury  to  pass  upon.^*' 

191 1  Term  R.  498-510;  1  Brown,  P.  G.  76.  But  sec  Mitchell  v.  Jenkins* 
5  Bam.  &  AdoL  58a 

i»i  Emerson  7.  Cocbran,  111  Pa.  St  619,  4  Atl.  498.  Malice  is  a  distinct 
issue.  Smith  y.  Maben,  42  Minn.  516,  44  N.  W.  792;  Yanderbilt  v.  Mathls, 
5  Duer,  304. 

i»s  Redman  ▼.  Stowers  (Ky.)  12  S.  W.  270;  MitcheU  v.  Jenkins,  5  Bam.  & 
Adol.  688. 

1*4  Munns  v.  Dnpont,  3  Wash.  C.  C.  31-41,  Fed.  Cas.  No.  9,926. 

^•B  Sanders  t.  Palmer,  5  C.  G.  A.  77,  55  Fed.  217;  Schattgcn  v.  Holnback, 
149  in.  646,  36  N.  E.  969;  Stewart  v.  Sonnebom,  98  U.  S.  187;  Thompson  v. 
Price,  100  Mich.  558.  50  N.  W.  253;  Lcab«X„Y..March4j{gLPa.  St  468,  26 
AtL  701;  Rankin  y.  Crane,  104  Mich.  6,  61  N.  W.  i007;  Anderson  t.  How, 
116  N.  Y.  336,  22  N.  E.  695. 
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SAME— DAMAGES. 

183.  Damages  are  fhe  gist  of  an  action  for  malicious  pros- 
ecution. 

The  necessity  of  alleging  and  preying  damages  as  a  part  of  the 
case  has  been  recognized,  although  damage  is  not  usually  included 
in  the  enumeration  of  the  essential  elements  of  malicious  pr6secu- 
tion.  Malicious  prosecution  is  a  conspicuous  illustration  of  a  class 
of  malicious  wrongs,  of  which  the  gist  is  damages.  Trespass  and 
false  imprisonment  may  be  malicious,  and  therefore  the  basis  of  the 
award  of  exemplary  damages;  but  even  in  the  absence  of  proof  of 
malice  or  proof  of  damage,  the  sufferer  can  recover.  In  other  words, 
they  are  based  upon  the  absolute  or  simple  rights  from  the  violation 
of  which  damage  is  presumed.  In  malicious  prosecution,  however, 
there  can  be  no  recovery  unless  actual  damage,  conforming  to  the 
standard  of  the  law,  is  alleged  and  proved;  that  is  to  say,  the  rig^t 
violated  is  the  right  not  to  be  harmed.^** 


SAME— DISTINCTION  FBOM  FALSE  IMFBISONMSNT. 

184.  MaUcious  prosecution  and  &lse  imprisonment  are 
two  diifsrent  causes  of  action,  composed  of  difRor- 
ent  elements.  They  are  not  incompatible,  how- 
ever, but  may  arise  out  of  the  same  state  of  fkcts, 
and  be  the  basis  of  the  same  action. 

FUse  imprisonment  is  a  radically  different  wrong  from  malicious 
prosecution.^*^  Recovery  of  damages  in  an  action  for  false  impris- 
onment is  no  bar  to  an  action  for  malicious  jHrosecution.^*'  False 
imprisonment  is  a  direct  injury  to  the  freedom  of  the  person,  and, 
at  oommon  law,  was  an  action  of  trespass.  Malicious  prosecution 
nay  be  entirely  independent  of  personal  interference,  and  always 

!••  Byue  V.  Moore,  5  Taunt  187;  Bigelow,  Lead.  Gas.  181. 

^•T  Brown  ▼.  Ghadsey,  39  Barb.  253. 

!••  Guest  V.  Warren,  23  Law  J.  Exch.  12L 
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gives  rise  to  an  action  on  the  case.^*^  The  very  statement  of  the 
facts  in  the  case  of  false  imprisonment  shows  the  acts  involved  to  be 
illegal.*®®  The  ground  of  malicious  prosecution  is  the  procuring  to 
be  done  what  upon  its  face  is,  or  may  be,  a  legal  act,  from  malicious 
motives,  and  without  probable  cause.*®^  That  there  should  have 
been  an  original  legal  proceeding  of  some  kind,  and  that  the  plain- 
tiff should  have  succeeded  in  it,  is  an  essential  element  peculiar  to 
malicious  prosecution.*®*  The  coincidence  of  malice  and  want  of 
probable  cause  is  also  peculiar  to  malicious  prosecution.  Malice  is 
never  properly  an  essential  element  of  false  imprisonment;  *®*  and 
probable  cause,  only  when  there  has  been  an  arrest  without  warrant, 
and  then  as  matter  of  the  defendant's,  and  not  of  the  plaintiff's,  case. 
Accordingly,  advice  of  an  attorney  is  no  defense  to  false  imprison- 
ment; warrant  of  arrest,  in  perfect  form,  is  not  to  malicious  prose- 
cution. 

On  the  other  hand,  there  is  no  incompatibility  between  the  two 
causes  of  action.  The  same  state  of  facts  may  constitute  both  false 
imprisonment  and  malicious  prosecution.*®^  The  two  causes  of 
action  arising  out  of  the  same  state  of  facts  may  be  united  in  the 
same  pleading,  and  the  plaintiff  may  recover  under  either.*®* 

i»*  Ante,  p.  350;   Brown  y.  Ghadsey,  39  Barb.  253. 

a 00  Imprisonment  caused  by  a  malicious  prosecution  is  not  false  unless 
witboat  legal  process  or  extrajudicial.    Neb^izabl  v.  Townsend,  61  How.  Prac. 
356;  Murphy  v.  Martin,  58  Wis.  276,  16  N.  W.  603;  Colter  v.  Lower.  35  Ind. 
285;   Turpin  v.  Remy,  3  Blackf.  210;   MitcheU  v.  State,  12  Ark.  50. 

301  Johnstone  v.  Sutton,  1  Term  R.  510;  MuUen  v.  Brown,  138  Mass.  114; 
Herzog  v.  Graham,  9  Lea  (Tenn.)  152;  Woodward  v.  Washburn,  3  Denio,  369. 

202  Everett  v.  Henderson,  146  Mass.  89,  14  N.  E.  932. 

203  Carey  v.  Sheets,  60  Ind.  17;  Johnson  v.  Bouton,  35  Neb.  896,  53  N. 
W.  995. 

204  Well  V.  Israel,  42  La.  Ann.  955,  8  South.  826.  Compare  wit)L^UMUi-.x. 
Schomaker,  136  Pa.  St.  882,  20  Atl.  525;  Lueck  v.  Heisler,  87  Wis.  64i,  58 
nTw.  1101. 

205  Bradner  v.  Faulkner,  93  N.  Y.  515;  Marks  v.  Townsend,  97  N.  Y.  600; 
Anderson  v.  How,  116  N.  Y.  336,  22  N.  B.  695;  Krug  v.  Ward,  77  m.  608. 
The  plaintiff  has,  however,  been  required  to  elect  between  them.  Nebensabl 
V.  Townsend,  61  How.  Prac.  353. 


§   185)  MALICIOUS   ABUSE  OF  PROCESS.  361 

MALICIOUS  ABUSE  OF  PBOCESa 

185.  An  action  for  damages  lies  for  the  malicious  abuse 
of  lawAil  process,  civil  or  criminal,  even  if  such 
process  has  been  issued  for  a  just  cause,  and  is 
valid  in  form,  and  the  proceeding  thereon  was  jus- 
tified and  proper  in  its  inception,  but  injury  arises 
in  consequence  of  abuse  in  subsequent  proceedings. 

The  leading  case  on  this  subject  is  Grainger  v.  Hill,***  where  the 
defendant  was  held  liable,  cot  for  putting  process  of  arrest  in  force, 
but  for  abusing  it  for  an  object  not  within  its  scope.  The  officer 
arrested  the  owner  of  a  vessel  on  civil  process,  and  used  such  pro- 
cess to  compel  the  defendant  to  giVe  up  his  ship's  register.**^  Dam- 
ages were  recovered,  not  for  maliciously  putting  the  process  in 
force,  but  for  maliciously  abusing  it;  leading  the  person  arrested  to 
do  some  collateral  thing,  which  he  could  not  lawfully  be  compelled 
to  do.'**  A  common  form  of  abuse  of  process  is  excessive  attach- 
ment'** 

Malicious  abuse  of  process  is  distinguished  from  malicious  prose- 
cution in  at  least  two  respects:  First,  in  that  want  of  probable 
cause  is  not  an  essential  element,'^*  and,  second,  that  it  is  not  essen- 
tial that  the  original  proceeding  shall  have  terminated.' ^^  It  differs 
from  the  false  imprisonment  in  that,  inter  alia,  a  warrant  valid  on 
its  face  is  no  defense,  and  it  is  entirely  inconsistent  with  extraju- 

«♦•  4  Bing.  (N.  C.)  212;  Jenlngs  v.  Florence,  2  0.  B.  (N.  S.)  467. 

2o\Bamett  v.  Reed,  51  Pa..St.  190;  Malcom  r.  Spoor,  12  Mete.  (Mass.)  279; 
Esty  v^  Wiimot,  15  Gray  (Mass.)  168. 

sot  Page  V.  Gushing,  38  Me.  523;  Wood  y.  Graves,  144  Mass.  365,  11  N.  H. 
567;  Johnson  v.  Reed,  136  Mass.  421;    Holley  v.  Mix,  3  Wend.  350. 

2«»  Zinn  V.  Rice,  161  Mass.  571,  37  N.  E.  747. 

310  Hazard  v.  Harding,  63  How.  Prac.  326.  Compare  Juchter  y.  Boehm,  67 
Ga.  534;   GrusseUe  v.  Pugh,  71  Ga.  744. 

"1  Bebinger  v.  Sweet,  1  Abb.  N.  G.  263;  Driggs  v.  Burton,  44  Vt.  124; 
rer  y.  Walter,  64  Pa.  St  283;  Zinn  y.  Rice,  154  Mass.  1,  27  N.  E.  772; 
Antcliff^vrjuner5rliicBr'477,  45  N.  W.  1019;  Emeiy  v.  Ginnan,  24  lU. 
App.  65. 
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diclal  proceedings.***  It  has,  however,  been  held  that  an  action  for 
false  imprisonment  may  lie  for  misuse  or  abuse  of  l^al  process  after 
it  has  issued.*** 


MALICIOUS  INTEBFEBENCE  WITH  CONTBACT. 


186.  Actions  to  recover  damages  for  malicious  interfer- 
ence with  contract  have  been  generally  recognized 
in  England,  and  sometimes  in  America.**^ 

186a.  Four  things  are  necessary  to  sustain  the  action: 

(a)  A  contract. 

(b)  Knowledge  of  the  contract  on  the  part  of  defend- 

ant. 

(c)  Malice  on  the  part  of  defendant. 

(d)  Damage  suffered  by  plaintiff. 

In  JB/nglcmd. 

In  the  celebrated  case,  Lumley  v.  Gye,*"  the  plaintiff,  the  manager 
of  a  theater,  had  contracted  with  an  opera  singer  to  perform  for 
him  exclusively  during  the  term  of  her  engagement  The  defend- 
ant, knowing  this,  and  maliciously  intending  to  injure  the  plaintiff 
as  a  manager,  while  the  agreement  was  in  force,  and  before  the  ex- 
piration of  the  term,  enticed  and  procured  the  singer  to  wrongfully 
refuse  to  execute  the  contract.  The  majority  of  the  court  regarded 
the  case  as  in  strict  analogy  to  the  ordinary  case  of  master  and 
servant,  as  one  of  pure  tort,  and  as  resting  on  natural  principles  of 
tort,  in  that  whoever  maliciously  procures  the  violation  of  another's 
right,  whether  involving  a  contract  or  not,  ought  to  be  made  to  in- 
demnify. Coleridge,  J.,  dissenting,  however,  urged  that  actions  un- 
der the  statute  of  laborers  were  confined  to  menial  servants,  that 
only  the  parties  to  the  contract  should  be  allowed  to  recover  under 

«"  King  V.  Johnston,  SL  Wis.  578,  51  N.  W.  1011.    But  see  HoUey  v.  Mix. 
3  Wend.  350;  Wood  v.  Graves,  144  Mass.  365,  11  N.  E.  567. 
lis  Wood  V.  Graves,  144  Mass.  365,  11  N.  E.  567. 

514  Walker  v.  Cronin,  107  Mass.  555;   Lumley  v.  Gye,  2  El.  &  BL  216;  Tem- 
pertoD  V.  Russell  [1883]  1  Q.  B.  715;   Langc  v.  Benedict,  73  N.  Y.  12. 

515  2  EL  &  Bl.  216. 
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ity  and  that  the  damageB  claimed  in  this  case  were  objectionable  as 
remote.  The  rule  established  in  this  case  has  been  subsequently 
followed  in  England.***  It  is  not  material  whether  the  contract 
maliciously  interfered  with  is  between  a  master  and  servant  or  not. 
If  the  interference  is  used  for  the  purpose  of  injuring  the  plaintiff , 
or  of  benefiting  the  defendant  at  the  expense  of  the  plaintiff,  the 
conduct  is  malicious.**^ 

In  America. 

In  Walker  y.  Cronin,'^*  the  English  rule  was  followed.  "Every 
one,''  it  was  said,  "has  the  right  to  enjoy  the  fniits  and  advantages 
of  his  own  enterprise,  industry,  skill,  and  credit.  He  has  no  right 
to  be  protected  against  competition;  but  he  has  a  right  to  be  free 
from  malicious  and  wanton  interference,  disturbance,  and  annoy- 
ance. If  the  disturbance  or  loss  comes  as  a  result  of  competition, 
OT  the  exercise  of  like  rights  by  others,  it  is  dffilffflfim  absque  injuria; 
*  *  •  but  if  it  comes  merely  from  wanton  or  malicious  acts  of 
ottkers,  without  the  justification  of  competition,  or  the  service  of  any 
Interest  or  lawful  purpose,  it  stands  on  a  different  footing,"  and  the 
wrongdoer  is  liable.  Lumley  v.  Gye  has  been  followed  in  a  number 
of  other  cases,*^*  and  by  the  supreme  court  of  the  United  States  in 
Angle  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co."«  On  the  other  hand,  the 
numerical  weight  of  authority  would  seem  to  be  against  recognition 

2i«  Bowen  v.  Hall,  6  Q.  B.  Dlv.  335;  Temperton  v.  Ruasell  [1893]  1  Q.  B. 
715;   Cattle  v.  Stockton  Waterworks  Co.,  L.  R.  10  Q.  B.  453,  458. 

aiT  Temperton  v.  Russell  [1883]  4  Reports,  376. 

«*•  107  Mass.  555,  approved  in  Thomas  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co., 
62  Fed.  816.    And  see  Sherry  v.  Perkins,  147  Mass.  212,  17  N.  E.  307. 

si»  Jones  V.  Stanly.  76  N.  C.  355;  Bixby  v.  Dunlap,  5G  N.  H.  456;  Jones  v. 
Blocker,  43  Ga.  331;  Salter  v.  Howard,  43  Ga.  GOl;  Benton  v.  Pratt,  2  Wend. 
385;  Rice  v.  Manley,  66  N.  Y.  82;  Aldridge  v.  Stuyvesant,  1  Ilali  (N.  Y.) 
ZIO;  Dickson  v.  Dickson,  33  La.  Ann.  1261;  Upton  v.  Vail,  6  .Tohns.  181; 
Barr  v.  Essex  Trades  Council  (N.  J.  Ch.;  Dec.  26.  1894)  30  Atl.  881,  review- 
ing cases;  Lally  v.  Cantwell,  30  Mo.  App.  524;  Chipley  v.  Atkinson,  23 
Fla.  206,  1  South.  d34. 

>»•  14  Sup.  Ct  240;  7  Harv.  I^w  Rev.  428  (Jan.  13,  1894).  It  was  said  in 
Chambers  v.  Baldwin,  91  Ky.  121,  15  S.  W.  57:  "An  action  cannot  tn  greneral 
he  maintained  for  inducing  a  third  person  to  break  his  contract  with  i^lntiff ; 
for  one  party  to  the  contract  may  have  his  remedy  by  suing  on  it,"— approv- 
ing Cooley,  TorU,  497. 
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of  such  a  moral  wrong  as  the  basis  of  a  judicial  action.^^^  Thus,  in 
a  case  similar  to  Lumley  y.  Gye,  the  defendant  induced  Mary  An- 
derson to  break  her  contract  with  her  manager,  the  plaintiff.  The 
court  held  that  the  action  could  not  be  maintained,  because  it  was 
not  the  policy  of  the  law  to  restrict  competition,  whether  concern- 
ing property  or  personal  services;  that  the  only  occasion  for  more 
stringent  regulation  of  the  latter  is  in  purely  domestic  relations; 
and  that  ordinarily  the  employer  should  look  only  to  the  person  em- 
ployed, when  there  was  a  breach  of  the  contract,  just  as  the  seller 
must  look  to  the  buyer,  and  the  creditor  to  the  debtor,  in  default 
of  payment.*** 

CONSPIBACY. 

187.  A  conspiracy  is  an  asreemsnt  or  engragement  of  per- 

sons to  oo-operate  in  accomplishing  some  nnlawftil 
purpose,  or  some  purpose  which  may  not  be  un- 
lawful, by  unlawful  means.  *^  The  conspirators 
are  liable  for  conduct  pursuant  to  such  agreement 
to  inflict  injury.  The  injury  done,  and  not  the  con- 
spiracy, is  the  gist  of  the  action.*** 

188.  The  charge  of  conspiracy  may  be  of  use — 

(a)  To  create  a  liability  in  cases  of  tort  actionable  only 

when  committed  by  two  or  more; 

(b)  To  enable  the  defendant  to  apply  principles  of  liabil- 

ity of  joint  tort  feasors  to  conspirators; 

(c)  To  enlai^^  the  scope  of  evidence  admissible; 
""d)  To  aggravate  damages;  and 

(e)  To  entitle  to  an  injunction. 

"Conspiracy^'  naturally  refers  to  some  agreement  for  Joint  action. 
At  common  law,  it  was  the  name  of  a  writ.     That  writ  did  not  take 

221  Chambers  t.  Baldwin,  91  Ky.  121,  15  S.  W.  67;  Boyson  y.  Thorn,  9B 
Cal.  678,  33  Pac.  4d2.  And  see  2  Hanr.  Law  Bey.  19,  and  dissenting  opin- 
ion, ELasklns  y.  Boyster,  70  N.  G.  601. 

222  Bourller  y.  Macauley,  91  Ky.  135,  15  S.  W. 
22S  state  Y.  Mayberry,  48  Me.  21& 
S24  HutchinB  y.  Hutchins,  7  Hill,  104. 
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its  appellation  from  the  wrong  it  was  designed  to  remedy.  On  the 
contrary,  the  wrong  to  which  it  issued  was  malicious  prosecution; 
but  it  issued  only  when  x>ersons,  by  agreement^  united  in  concerted 
malicious  prosecution.**'  The  practice  is  supposed  to  have  its 
origin  in  the  phraseology  of  21  Edw.  I.***  Because  of  confusion  as 
to  this  old  writ,  and  of  civil  with  criminal  conspiracy,  there  is  much 
uncertainty  in  the  meaning  given  to,  and  the  use  made  of,  the  term. 
Indeed,  the  term  is  now  commonly  applied  to  unlawful  combina- 
tions of  workmen  to  raise  their  wages,  or  otherwise  improve  their 
condition.**^ 

IrkQury  the  Gist  of  the  Action. 

A  civil  conspiracy  is  an  unlawful  combination  or  agreement  be< 
tween  two  or  more  persons  to  do  an  act  unlawful  in  itself,  or  a  lawful 
act  by  unlawful  means.***  But,  as  has  been  shown,  mere  agreement 
to  do  wrong  is  not  actionable.  There  must  be  some  overt  act  conse- 
quent upon  such  agreement,  to  give  the  plaintiff  a  standing  in  a  court 
of  law,  although  it  may  be  otherwise  in  equity.  The  liability  is  dam- 
ages for  doing,  not  for  conspiring.***  The  charge  of  conspiracy 
does  not  change  the  nature  of  the  act.  The  true  test  of  liability, 
in  cases  of  conspiracy,  is  whether  or  not  there  is  conduct  in  pur- 
suance of  a  conspiracy,  and  injury — not  merely  damage — ^resulting 
from  such  conduct.***  The  general  nature  of  the  wrong  is  the  ma- 
licious interference  with  certain  general  rights  recognized  and  pro- 
tected by  the  law.**^ 

>ssBigelow,  Lead.  Gas.  214.  Strikes  and  boycotts  as  conspiracy.  Old 
Dominion  S.  S.  Go.  v.  McKenna,  30  Fed.  48. 

"«  Bigelow,  J...  in  Parker  y.  Huntington,  2  Gray  (Mass.)  124.  And  see 
Tan  Syckel,  J.,  in  Tan  Horn  v.  Van  Horn,  56  N.  J.  Law,  318,  28  Atl.  669. 

227  Toml.  Law  Diet  tit  "Conspiracy."    And  see  post,  p.  336. 

"s  King  y.  Jones,  4  Bam.  &  Adol.  345;  Breitenberger  y.  Schmidt,  88  la 
App.  168;  Angle  v.  Chicago,  St  P.,  M.  &  O.  R.  Co.,  151  U.  S.  1,  14  »np.  Ct 
240;  Arthur  y.  Oakes,  11  C.  C.  A.  209,  63  Fed.  310;  Temperton  y.  Russell, 
PL893]  1  Q.  B.  715. 

S2»  City  of  Boston  v.  Simmons,  150  Mass.  461,  23  N.  E.  210. 

sso  Damage  is  of  the  gist.    Hutchins  v.  Hutchins,  7  Hill,  104. 

««i  Hutchins  V.  Hutchins,  7  Hill  (N.  Y.)  104;  Van  Horn  y.  Van  Horn,  62  N. 
J.  Law,  284,  20  AtL  485.  Et  yide  Place  v.  Minster,  65  N.  Y.  89;  Findlay  y. 
McAllister,  113  U.  S.  104,  5  Sup.  Gt  401;  Parker  y.  Huntington,  2  Gray 
(Mass.)  124;  Bush  y.  Sprague,  51  Mich.  41,  16  N.  W.  222;  Herron  y.  Hughes, 
25Cal.  556. 
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The  of  Charge  of  Conspiracy, 

It  is  often  loosely  said  that  the  allegation  of  conspiracy  in  an 
action  on  tort  is  immaterial  and  surplusage,  and  that  the  fact  of 
conspiracy  became  actionable  only  when  the  act  would  be  a  ground 
of  suit  if  done  by  a  single  person.^'^  The  language  is  too  broad. 
Conspiracy  establishes  liability  as  joint  tort  feasors.  So  conspiracy 
may.  aggravate  damages,  for  it  necessarily  shows  willfulness.  It 
enlai^es  the  range  of  evidence  admissible,  for  the  acts  and  declara- 
tions of  one  conspirator  are  admissible  against  the  others.  It  is  not 
quite  accurate  therefore  to  say  that  a  charge  of  conspiracy  is  sur- 
plusage. Mere  silent  approval  of  an  unlawful  act  does  not,  however, 
render  one  liable  as  a  conspirator;  ^''  nor  does  presence  as  a  spec- 
tator; ^'^  nor  membership  in  an  association  to  prosecute,  unless  the 
member  sought  to  be  charged  intentionally  aided  in  the  prosecu- 
tion.***    But  actual  participation  need  not  be  proved.*** 

SAME>-STBIKES  AND  BOYCOTTS. 

189.  The  essential  elements  of  strikes  and  boycotts  action- 
able as  torts  are — 

(a)  A  combination  of  persons  to  do  harm  to  another; 

(b)  Malicious  intent;  and 
(o)  Damage  to  complainant. 

The  Cofmbi'nation. 

It  is  constantly  and  loosely  said  that,  what  one  person  may  law- 
fully do  singly,  two  or  more  may  lawfully  agree  to  do,  and  actually 
do,  jointly.**'     This  can  by  no  means  be  accepted  at  the  present 

2«2  City  of  Boston  v.  SimmonR,  150  Mass.  461,  23  N.  B.  210;   Kimball  v. 
Harman.  34  Md.  407;   Cooley.  Torts,  125. 
2»»  Brannock  ^  Bouldin,  4  Ired.  (N.  C.)  61;   Johnson  v.  Davis,  7  Tex.  173. 
284  Blue  V.  Christ,  4  111.  App.  351. 

255  Johnson  v.  Miller.  63  Iowa,  520,  17  N.  W.  34;  Id.,  82  Iowa,  603.  47  N. 
W.  903,  and  48  N.  W.  1081. 

256  Page  V.  Parker,  43  N.  H.  363-367;  Tappan  v.  Powers,  2  Hall  (N.  Y.) 
277;   Llyermote  y.  Herschell,  3  Pick.  33;   Bredln  y.  Bredln,  3  Pa.  St.  81. 

2tT  "What  one  man  may  lawfully  do  singly,  two  or  more  may  lawfully  agree 
to  do  jointly.  The  number  who  unite  to  do  the  act  cannot  change  Its  char- 
acter from  lawful  to  unlawful.    The  gist  of  a  priyate  action  for  the  wrongfid 
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time  as  unqualifiedly  true.  Leaying  technical  reasoning  and  author- 
ity out  of  view  for  a  moment,  it  is  evident,  from  ordinary  considera- 
tions, that  the  sum  of  a  number  of  similar  actions  may  result  in  a 
general  eifect,  the  elements  of  which  are  not  apparent  in  isolated  ac- 
tion. The  separation  of  a  single  animal  is  not  a  stampede.  A  single 
desertion  is  not  a  panic.  A  single  servant  may  leave  his  employment 
without  suggesting  the  paralysis  of  a  general  ^^tie  up."  One  member 
of  a  crew  might,  without  wrong,  leave  a  train,  on  the  main  traveled 
road,  although  it  would  be  a  criminal  outrage  for  the  entire  train 
crew  to  abandon  the  train  at  the  same  point.  There  is,  however, 
abundance  of  legal  authority  and  reasoning  against  so  artificial  a 
conclusion. 

In  the  criminal  law,  it  is  entirely  clear  that  ''an  agreement  to 
effect  an  injury  or  wrong  to  another  by  two  or  more  persons  consti- 
tutes an  offense,  because  the  wrong  to  be  effected  by  a  combination 
assumes  a  formidable  character.  When  done  by  one  alone,  it  is 
but  a  civil  injury,  but  it  assumes  a  formidable  or  aggravated  char- 
acter when  it  is  to  be  effected  by  the  powers  of  combination."  *•• 
In  Com.  V.  Carlisle,***  (1821)  where  employers  combined  to  depress 
the  wages  of  their  employ^  by  artificial  means.  Chief  Justice  Gib- 
son, "that  judge  of  'great  and  enduring  reputation,' "  **®  said :  "There 
is,  between  the  different  parts  of  the  body  politic,  a  reciprocity  of 
action  on  each  other,  which,  like  the  action  of  antagonizing  muscles 
in  the  natural  body,  not  only  prescribes  to  each  its  appropriate  state 
and  condition,  but  regulates  the  motion  of  the  whole.     The  effort 

act  of  many  is,  not  the  combination  or  conspiracy,  but  the  damage  done  or 
threatened  to  the  plaintiff  by  the  acta  of  the  defendants.  If  the  act  be  un- 
lawful, the  combination  of  many  to  commit  it  may  aggravate  the  injury,  but 
cannot  change  the  character  of  the  act"  Per  Mitchell,  J.,  in  Bohn  ManuTg 
Go.  V.  HoUis,  54  Minn.  223-231,  55  N.  W.  1119. 

238  Rex  T.  Seward,  1  Adol.  &  £>.  706.  Of.  Reg.  y.  Peclc,  9  Adol.  &  E.  686; 
Reg.  V.  PameU.  14  Cox,  Cr.  Cas.  508-514;  Reg.  v.  Kenrick,  5  Q.  B.  49;  Com. 
T.  Hunt,  4  Mete.  (Mass.)  111-121;  State  v  Stewart,  59  Vt.  273-286,  9  AU.  559; 
State  y.  Glidden,  55  Conn.  46-78,  8  Atl.  890. 

«»»  Brightly,  N.  P.  (Pa.)  36-41;  Callan  v.  Wilson,  127  U.  S.  540-556.  8  Sup. 
€t.  1301;  Farmers'  Loan  &  Trust  Co.  y.  Northern  Pac.  R.  Co.,  60  Fed.  803; 
Cote  y.  Murphy,  159  Pa.  St.  420,  28  Atl.  190. 

S4<»  See  Jenkins,  J.,  in  Farmers'  Loan  &  Trust  Go.  y.  Northern  Pac  R.  Co., 
eo  Fed.  808-^15. 
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of  an  indiTidual  to  disturb  this  equilibrium  can  never  be  percepti- 
ble, nor  carry  the  operation  of  his  interest,  or  that  of  any  other  in- 
dividual, beyond  the  limit  of  fair  competition.  But,  the  increase 
of  power  by  combination  of  means  being  in  geometrical  proportion 
to  the  number  concerned,  an  association  may  be  able  to  give  it  im- 
pulse, not  only  oppressive  to  individuals,  but  mischievous  to  the 
public  at  large;  and  it  is  the  employment  of  an  engine  so  powerful 
and  dangerous  that  gives  criminality  to  an  act  that  would  be  per- 
fectly innocent,  at  least  in  a  legal  view,  when  done  by  an  individual^ 
This  distinction  is  recognized  in  civil  cases  as  the  basis  of  liability 
in  tort,  and  as  resting  on  sound  reasoning,  although  caution  should 
be  exercised  not  to  carry  the  doctrine  beyond  the  limits  necessary 
for  protection  of  individuals.**^ 

This  view  of  the  law  has  received  indorsement  in  the  recent  strike 
cases.  As  a  matter  of  fact,  the  questions  of  law  which  they  involve 
had  immediate  reference  to  injunction,  rather  than  to  damages,  but 
the  underlying  principles  enunciated  control  liability  in  tort**" 

It  is  insisted  that  ''any  man  (unless  under  contract  obligation,  or 
employment  charging  him  with  a  public  duty)  has  a  right  to  refuse 
to  work  for  or  deal  with  any  man,  or  class  of  men,  as  he  sees  fit; 
and  this  right,  which  one  man  may  exercise  singly,  any  numb^  may 
agree  to  exercise  jointly."  **•    Indeed,  the  common-law  right  of  la- 

2«i  Bowen,  L.  J.,  in  Mogul  Steamship  Co.  v.  McGregor,  23  Q.  B.  Dlv.  606, 
at  page  616.  In  house  of  lords  ([1892]  App.  Gas.  25,  at  page  38)  Lord  Hals- 
bury  said:  "I  do  not  deny  that  there  are  many  things  which  might  be  per- 
fectly lawfnUy  done  by  an  individual,  which,  when  done  by  a  number  of  per- 
sons, become  unlawful." 

242  "There  would  seem  to  be  no  good  reason  why.  In  some  cases  at  least, 

the  third  person  injured  should  not  have  a  remedy  also,  theoretical  but 
practically  useless,  against  the  striker,  not  for  breach  of  contract,  but  for  a 
tort  committed  in  that  breach  by  the  misfeasance  or  nonfeasance  of  duty.** 
Ardemus  Stewart,  Esq.,  on  the  legal  side  of  the  strilce  question,  1  Am.  Law 
Reg.  &  Rev.  600-614.  And  see  Temperton  v.  Russell  [1803]  4  Reports,  376,  at 
page  386,  per  Lord  Justice  A.  L.  Smith;  Farmers'  Loan  &  Trust  Go.  v.  North- 
em  Pac.  R.  Ck).,  60  Fed.  815;  Toledo,  A.  A.  &  N.  M.  Ry.  Ck>.  v.  Pennsylrania 
Co.,  54  Fed.  746. 

24S  Pardee,  J.,  in  Re  Higgins,  27  Fed.  443;  Beatty,  J.,  in  Coeur  d*Alene 
Consolidated  &  MJn.  Co.  v.  Miners'  Union,  51  Fed.  260;    Carew  v.  Ruther- 
ford, 106  Mass.   1;  Bowen  v.  Matheson,   14  Allen   (Mass.)  480;   Snow  v. 
Wheeler,  113  Mass.  179;   Walker  y.  Cronin,  107  Mass.  555;   Payne  v.  Westerm 
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borers  to  combine  and  use  peaceful  means  to  adyance  their  interests, 
and,  more  speciflcall  j,  the  price  of  labor,  has  been  generally  broad- 
ened by  statute."**  Where  such  a  statute  extends  the  common-law 
rights  aA  to  combinations  of  labor,  the  courts  recognize  correspond- 
ing changes  in  the  rights  of  employers  to  combine  to  resist  employes. 
Therefore,  where  employes  enter  into  a  lawful  combination  to  con- 
trol, by  artificial  means,  the  supply  of  labor,  preparatory  to  a  de- 
mand for  an  advance  in  wages,  a  combination  of  employers  to  resist 
such  artificial  advance  is  lawful,  since  it  is  not  made  to  lower  the 
price  of  labor,  as  regulated  by  supply  and  demand.**"  However,  the 
right  of  employes  to  leave  their  employment  whenever  they  choose 
ig  far  from  being  absolute.'**  In  Farmers'  Loan  &  Trust  Co.  v. 
Northern  Pac.  By.  Co.,**^  Judge  Jenkins  held  that  a  strike  was  nec- 

&  A.  R.  Co.,  13  Lea  (Tenn.)  507;  Ck)oley,  Torts,  278;  Hilton  v.  Bckersl^, 
6  El.  &  BL  47.  And  see  Sir  William  Earl's  treatise  on  the  Law  Relating  to 
lYaders*  Unions,  at  page  13. 

a**  As  in  Mayer  v.  Journeymen  Stone-Cutters'  Ass'n,  47  N.  J.  Bq.  519,  20 
AtL  492.     And  see  Perkins  v.  Rogg,  28  Wkly.  Law  Bui.  32. 

a^scote  V.  Murphy,  159  Pa.  St.  420,  28  Ati.  190.    And  see  Buchanan  v. 
Barnes  (Pa.  Sup.)  28  Atl.  195;  Buchanan  v.  Kerr,  159  Pa.  St.  433,  28  Atl.  193L 

246  "Rights  are  not  absoluteT  but  are  relative.  Rights  grow  out  of  duty, 
and  are  limited  by  duty.  One  has  not  the  right  arbitrarily  to  quit  service 
without  regard  to  the  necessities  of  that  service.  His  right  of  abandonment 
is  limited  by  the  assumption  of  that  service,  and  the  conditions  and  exigen- 
cies attaching  thereto.  It  would  be  monstrous  if  a  surgeon,  upon  demand  and 
refusal  of  larger  compensation,  could  lawfully  abandon  an  operation  partially 
p^formed,  leaving  his  knife  in  the  bleeding  body  of  his  patient.  It  would 
be  monstrous  if  a  body  of  surgeons,  in  aid  of  such  demand,  could  lawfully 
combine  and  conspire  to  withhold  their  services.  *  *  *  It  would  be  intol- 
erable if  counsel  were  permitted  to  demand  larg^  compensation,  and  to  en- 
force his  demand  by  immediate  abandonment  of  his  duty  in  the  midst  of  a 
trial.  It  would  be  monstrous  if  the  bar  of  a  court  could  combine  and  con- 
spire in  aid  of  such  extortion  by  one  of  its  members,  and  refuse  their  service. 
I  take  it  that  in  such  case,  if  the  Judge  of  the  court  had  prop^  appreciation 
of  the  duties  and  functions  of  his  office,  that  court,  for  a  time,  would  be  with- 
out  a  bar,  and  the  jail  would  be  filled  with  lawyers.  It  cannot  be  conceded 
that  an  individual  has  the  legal  right  to  abandon  service  whenever  he  may 
please.  His  right  to  leave  is  dependent  upon  duty,  and  his  duty  is  dictated 
and  measured  by  the  exigency  of  the  occasion."  Jenkins,  J.,  in  Farmers' 
Loan  &  Trust  Co.  v.  Northern  Pac.  R.  Co.,  60  Fed.  803,  812. 

*«7  He  defined  a  strike  to  be  (at  page  821)  "a  combined  effort  among  workmen 

HALE,  TOBTB— 24 
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essarilj  illegal.  In  Arthur  v.  Oakes,***  however,  Mr.  Justice  Har- 
lan said :  ** We  are  not  prepared,  in  the  absence  of  evidence,  to  hold, 
as  a  matter  of  law,  that  a  combination  among  employes,  having  for 
its  object  their  orderly  withdrawal,  in  large  numbers  or  in  a  body,  from 
the  service  of  their  employer,  on  account  simply  of  a  reduction  in 
their  wages,  is  not  a  strike,  within  the  meaning  of  the  word  as  com- 
monly used.  Such  a  withdrawal,  although  amounting  to  a  strike, 
is  not  either  illegal  or  criminal."  It  was  held  in  this  case,  however, 
that  "an  intent  upon  the  part  of  a  single  person  to  injure  the  rights 
of  others,  or  of  the  public,  is  not  in  itself  a  wrong  of  which  the  law 
will  take  cognizance,  unless  some  injurious  act  be  done  in  execution 
of  the  unlawful  intent;  but  a  combination  of  two  or  more  persons, 

/  to  compel  the  master  to  the  concession  of  a  certain  demand,  by  preventing  the 
conduct  of  his  business  until  compliance  with  the  demand.  The  concerted  ces- 
sation of  work  is  but  one  of,  and  the  least  effective  of,  the  means  to  the  end; 
rhc  intimidation  of  othera  from  engaging  in  the  service,  the  interference  with, 
and  the  disabling  and  destruction  of,  property,  and  resort  to  actual  force  and 
riolence,  when  requisite  to  the  accomplishment  of  the  end,  boing  the  other, 
and  more  effective,  means  employed.  It  is  idle  to  talk  of  a  peaceable  strike. 
None  such  ever  occurred.  The  suggestion  is  impeachment  of  intelligence. 
From  first  to  last,  •  •  •  force  and  turbulence,  violence  and  outrage,  arson 
and  murder,  have  been  associated  with  the  strike  as  its  natural  and  inevi- 
table concomitants.  No  strike  can  be  effective  without  compulsion  and  force. 
That  compulsion  can  come  only  through  intimidation.  A  strike  without  vio- 
lence would  equal  the  representation  of  the  tragedy  of  Hamlet  with  the  part 
of  Hamlet  omitted.  The  moment  that  violence  becomes  an  essential  part  of 
a  scheme,  or  a  necessary  means  of  effecting  the  purpose  of  a  combination, 
that  moment  the  combination,  otherwise  lawful,  becomes  lllegaL  AU  com- 
binations to  interfere  with  perfect  freedom  in  the  proper  management  and 
eontrol  of  one*s  lawful  business,  to  dictate  the  terms  upon  which  such  busi- 
ness shaU  be  conducted,  by  means  of  threats  or  by  interference  with  property 
or  traffic  or  with  the  lawful  employment  of  others,  are  within  the  condenma- 
tion  of  the  law.  It  has  well  been  said  tliat  the  wit  of  man  could  not  devise 
a  legal  strike,  because  compulsion  is  the  leading  idea  of  it  A  strike  is  es- 
sentially a  conspiracy  to  extort  by  violence,  the  means  employed  to  effec« 
the  end  being  not  only  the  cessation  of  labor  by  the  conspirators,  but  the  nec- 
essary prevention  of  labor  by  those  who  are  willing  to  assume  their  places, 
and,  as  a  last  resort,  and  in  many  instances  an  essential  element  of  success, 
the  disabling  and  destruction  of  the  property  of  the  master,  and  so,  by  in- 
timidation, and  by  the  compulsion  of  force,  to  accomplish  the  end  designed." 
\  2*«  11  0.  0.  A.  209,  63  Fed.  310-327,  citing  Farrer  v.  Close,  L.  R.  4  Q.  B. 
»2-612. 
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with  a  power  to  do  an  injury  thej  would  not  possess  as  indiyidtials 
acting  singly,  haa  always  been  recognized  as  in  itself  wrongful  and 
illegal/' 

Malicuma  Intent, 

There  are  many  loose  sayings  to  the  effect  that  the  malicious  mo- 
tive makes  a  bad  case  worse,  but  they  cannot  make  that  wrong 
which,  in  its  own  essence,  is  lawful.^^^  This  unqualified  statement 
is  not  true,  as  applied  universally  to  the  law  of  torts,***®  nor  is  it 
time  as  applied  to  the  matter  under  consideration.  Malicious  injury 
to  the  business  of  another  has  long  been  held  to  give  a  right  of  ac- 
tion to  the  injured  party.*"*  Judge  Taft,  in  his  celebrated  opinion 
in  Toledo,  A.  A.  &  N.  M.  Ry.  Co.  v.  Pennsylvania  Co.,*"  said: 
^'Ordinarily,  when  such  a  combination  of  persons  does  not  use  vio- 
lence, actual  or  threatened,  to  accomplish  their  purpose,  it  is  diflS- 
cult  to  point  out  with  clearness  the  illegal  means  or  end  which 
makes  the  combination  an  unlawful  conspiracy;  for  it  is  generally 
lawful  for  the  combiners  to  withdraw  their  intercourse  and  its  bene- 
fits from  any  person,  and  to  announce  their  intention  of  doing  so, 
and  it  is  equally  lawful  for  the  others,  of  their  own  motion,  to  do 

g*>  Jenkins  v^owler,  24  Pa.  St.  308;  Heywood  v.  Tillson,  75  Me.  226;  Mor- 
ris V.  TuthiU772  N.  Y.  575;  Mahan  v.  Brown,  13  Wend.  261;  Phelps  v.  Nowlen, 
72  N.  Y.  39;  Bohn  Manuf'g  Co.  v.  HoUis,  54  Minn.  223,  55  N.  W.  1119. 

2*60  Ante,  p.  28  et  seq. 

251  Garret  v.  Taylor,  Cro.  Jac.  567;  Keeble  v.  HickeringiU,  11  East,  574; 
Ounter  v.  Astor,  4  Moore,  12;  Lumley  v.  Gye^  2  El.  &  Bl.  216;  Gregory  v. 
Duke  of  Bninswick,  6  Man.  &  G.  205;  Young  v'  Hichens,  6  Q.  B.  606;  Tern- 
perton  v.  Russell  [1893]  1  Q.  B.  715;  Carew  v.  Rutherford,  106  Mass.  1; 
Walker  v.  Cronin,  107  Mass.  555;  Van  Horn  v.  Van  Horn,  52  N.  J.  Law,  284, 
20  Atl.  485,  affirmed  56  N.  J.  Law,  318  28  Atl.  669;  Lucke  v.  Assembly,  77 
Md.  396,  26  Atl.  505;  Curran  v.  Galen,  2  Misc.  Rep.  553.  22  N.  Y.  Supp.  826; 
Bradley  v.  Pferson,  148  Pa.  St.  502,  24  Atl.  65;  Ryan  v.  Brewing  Co.,  59  Hun, 
625,  13  N.  Y.  Supp.  660;  Moores  v.  Bricklayers'  Union,  23  Wkly.  Law  Bui.  48,  7 
Ry.  &  Corp.  Law  J.  108;  Delz  v.  Wlnfree,  80  Tex.  400,  16  S.  W.  Ill;  Olive  v. 
Van  Patten,  7  Tex.  Civ.  App.  630,  25  S.  W.  428;  Jackson  v.  Stanfield,  137  Ind. 
592,  36  N.  E.  345;  International  &  G.  N.  Ry.  Co  v.  Greenwood,  2  Tex.  Civ.  App. 
76,  21  S.  W.  559;  Chipley  v.  Atkinson,  23  Fla;  206,  1  South.  934;  Haskins  v. 
Royster,  70  N.  C.  601;  Bixby  v.  Dunlap,  56  N.  H.  456;  22  Am.  Rep.  475,  note; 
Mapstrick  v.  Ramge,  9  Neb.  390,  2  N.  W.  739. 

2&2  54  Fed.  730-738,  and  authorities  cited.  And  see  Mogul  S.  S.  Co.  v.  Mc- 
Gregor, 23  Q.  B.  Div.  598. 
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that  which  the  combiners  seek  to  compel  them  to  d^.    Such  com- 
binations  are  said  to  be  unlawful  conspiracies,  though  the  acts  in 
themselyeSy  and  considered  singly,  are  innocent,  when  the  acts  are 
'  done  with  malice,  i.  e.  with  the  intention  to  injure  another  without 
yJawful  excuse.'^    Indeed,  the  gravamen  of  the  wrong  in  cases  of  this 
kind  is  malice.' '*     This  renders  necessary,  in  cases  of  this  kind, 
un  inquiry  as  to  the  intent  of  the  defendants,  to  ascertain  if  the 
case  falls  within  the  class  in  which  it  is  held  that  malicious  motiye 
may  make  an  act,  which  would  not  be  wrongful  without  malice, 
wrongful  when  done  with  malice.*'*    ''Malice,"  as  here  employed,  of 
course,   signifies,   not   colloquial,   but  technical,   malice.    ''Malice'* 
means  the  purpose  of  injuring  the  plaintiff,  or  benefiting  the  de- 
fendant at  the  expense  of  the  plaintiff.*" 

Damage  to  C&niplainant, 

While  a  combination  to  injure  others  may  be  the  basis  for  pre- 
ventive relief  in  a  court  of  equity,  the  wrong  is  not  a  complete  tort 
until  damage  has  been  suffered.     But  mere  damage  alone  is  not 
necessarily  sufficient.    In  Mogul  Steamship  Co.  v.  McGregor,***  on 
appeal.  Bo  wen,  L.  J.,*°^  considered  the  proposition  "that  an  action 
will  lie  if  a  man  maliciously  and  wrongfully  acts  so  as  to  injure  an- 
other in  that  other's  trade.'*    "Obscurity,'*  he  said,  "resides  in  the 
language  used  to  state  this  proposition.    The  terms  'maliciously,* 

2B8  Van  Horn  v.  Van  Horn,  52  N.  J.  Law,  284,  20  Atl.  485,  Chase,  Lead.  Gas. 
100. 

254  Barr  v.  Essex  Trades  Council  (N.  J.  Ch.)  30  Atl.  881. 

258  Van  Horn  v.  Van  Horn,  52  N.  J.  Law,  284,  20  Atl.  485,  per  Scudder,  J.; 
Temperton  v.  RusseU,  4  Reports,  376. 

286  This  case,  as  reported  In  15  Q.  B.  Div.  476-^182,  was  regarded  by  Lord 
Coleridge,  0.  J.,  as  involving  a  boycott.  A  temporary  injunction  was,  how- 
ever, refused,  because  irreparable  damage  was  not  diown. 

157  23  Q.  B.  Div.  598,  at  pages  612,  613.  And  see  dissenting  opinion  of 
Lord  Esher,  at  page  601.  This  great  case  was  flnally  appealed  and  decided. 
[1892]  App.  Cas.  25,  afHrming  the  decision  of  the  court  of  appeal.  More  spe- 
cifically that  since  the  acts  of  defendant  were  done  with  the  lawful  object 
of  protection  and  extending  their  trade,  and  increasing  their  profits,  and 
since  they  had  not  employed  any  unlawful  means,  the  plaintiff  had  -  o 
cause  of  action.  For  further  report  see  61  Law  J.  Q.  B.  296;  60  Law  T.  (X. 
S.)  1;  40  Wkly.  Rep.  337.  See,  also.  Walker  v.  Cronin,  107  Mass.  555;  Hey- 
wood  V.  Tillson,  75  Me.  225. 
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^wrongfully/  and  'injure'  are  words  all  of  which  have  accurate  mean- 
ing%  well  known  to  the  law,  but  which  also  have  a  popular  and  less 
precise  signification,  into  which  it  is  necessary  to  see  that  the  argu- 
ment does  not  imperceptibly  slide.  An  intent  to  injure/  in  strict- 
ness, means  more  than  an  intent  to  harm.  It  connotes  an  intent  to 
do  wrongful  harm.  'Maliciously,'  in  like  manner,  means  and  im- 
plies an  intention  to  do  an  act  which  is  wrongful,  to  the  detriment 
of  another.  The  term  'wrongful'  imports,  in  its  turn,  the  infringe- 
ment of  some  ri^t  The  ambiguous  proposition  *  *  *  there- 
fore leayes  unsolred  the  question  of  what,  as  between  the  plaintiffs 
and  defendants,  are  the  rights  of  trade.  *  •  •  The  plaintiffs  had 
a  right  to  be  protected  against  certain  kind  of  conduct,  and  we 
hare  to  consider  what  conduct  would  pass  this  legal  line  or  bound- 
ary. Now,  intentionally  to  do  that  which  is  calculated,  in  the 
ordinary  course  of  events,  to  damage,  and  which  does  in  fact  dam- 
age, another,  in  that  other  person's  property  or  trade,  is  actionable, 
if  done  without  just  cause  or  excuse.  Such  intentional  action,  when 
done  without  just  cause  or  excuse,  is  what  the  law  calls  a  'malicious 
wrong.' " 

Principles  Applied. 

At  the  one  extreme,  the  exercise  of  equal  rights  affords  a  full  justi- 
fication to  the  charge  of  an  actionable  conspiracy  of  this  kind.  In 
Mogul  Steamship  Go.  v.  McGregor,' *'  the  defendants,  shipowners, 
formed  an  association  to  maintain  a  monopoly  of  homeward  tea 
trade,  whereby  they  allowed  purchasers  of  tea  shipped  exclusively 
in  their  vessels  a  rebate  on  freights.  The  plaintiffs,  rival  shipown- 
ers, suffered  damage  because  they  were  excluded  from  the  benefits 
of  the  association.  The  right  to  recover  was  denied  because  the  de- 
fendants were  pushing  their  lawful  trade  by  lawful  means.  Com- 
petition afforded  a  full  justification.  The  motive  of  the  defendant 
was  business  gain,  without  actual  malice  to  the  plaintiff.*'*  No 
unlawful  means  were  employed.**^ 

sit  23  Q.  B.  Div.  588. 

2it  Ooleridge,  G.  J.,  in  21  Q.  B.  Div.  544,  at  page  652. 

3MSo,  wholesale  butchers,  to  protect  each  other  from  dishonest  and  in- 
mlYeat  customera,  and  otherwise  naturally  to  SMist  each  other,  may  agree 
that  each,  on  the  request  of  the  other,  will  refuse  to  sell  merchandise  to 
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At  the  other  extreme,  a  boycott  must,  consistently  with  these 
cases,  be  regarded  as  an  actionable  wrong.  Lawful  competi- 
tion  in  business  may  damage  another  without  creating  a  wrong,  but 
trades  unions  are  not  ordinarily  competitors  of  the  persons  against 
whom  a  boycott  is  directed.  There  is  no  rivalry  in  business.  (  The 
purpose  of  the  boycott  is,  by  a  combination  of  many,  to  cause  loss  to 
one  person  by  coercing  others,  against  their  will,  to  suspend  or  dis- 
continue dealing  or  patronage  because  of  his  refusal  to  comply  with 
demands  of  the  boycotters.**^  This  is  a  totally  different  thing  from 
that  competition  which  is  the  life  of  trade.  It  was  accordingly  held 
in  Barr  y.  Essex  Trades  Council  *'*  that  the  boycott  of  a  newspaper, 
which  included  threatening  circulars,designed  to  procure  discontinu- 
ance of  adyertisements  and  decrease  of  circulation,  is  an  actionable 
wrong.  Boycotts,  indeed,  have  been  almost  universally  regarded  aa 
illegal  conspiracies,  and  therefore  as  actionable  wrongs.^*' 

Between  these  extremes,  the  authorities  are  not  in  accord.  In 
Bohn  Manuf  g  Co.  v.  Hollis  '*^  it  was  held  that  a  voluntary  associa- 

any  butcher  indebted  to  them  both,  and  such  butcher  cannot  recover  fur 
consequent  injury  to  his  business.  Delz  v.  Winfree,  6  Tex.  Civ.  App.  11.  25 
S.  W.  60.  Cf.  Dueber  Watch-Case  ManuTg  Co.  v.  E.  Howard  Watch  Co.,  3 
Misc.  Kep.  582,  24  N.  Y.  Supp.  647. 

261  Definitions  of  boycott,  2  Am.  &  Eng.  Enc.  Law,  512,  quoting  Com.  v. 
Shelton,  11  Va.  Law  J.  324.  A  history  and  definition  of  the  word,  with  na> 
merous  authorities,  as  to  the  rights  of  employers  and  employes,  and  the 
civil  liability  of  those  establishing  a  boycott,  by  D.  H.  Pingrey,  38  Cent.  Law 
J.  427. 

2"  (N.  J.  Ch.)  30  Atl.  884. 

26S  Old  Dominion  S.  S.  Co.  v.  McKenna,  30  Fed.  48.  24  Blatchf.  244.    See 
21  Am.  Law  Uev.  509,  764;  Barr  v.  Essex  Trades  Council  (N.  J.  Ch.)  30  Atl. 
881;  Carew  V.  Rutherford,  106  Mass.  1;   State  v.  Glidden,  55  Conn.  46,  8  Atl. 
890;  State  v.  Stewart,  59  Vt.  273,  9  Ati.  559;  Casey  v.  Typographical  Union. 
45  Fed.  135;  Toledo,  A.  A.  &  N.  M.  Ry.  Co.  v.  Pennsylvania  Co.,  54  Fed.  730, 
738;  Thomas  v.  Cincinnati  Ry.  Co.,  62  Fed.  803,  commenting,  inter  alia,  on 
U.  S.  V.  Workingmen's  Amalgamated  CouucU,  54  Fed.  994;  U.  S.  v.  Patterson, 
55  Fed.  605. 

2«4  Bohn  Manufg  Co.  v.  Hollis,  54  Minn.  223,  55  N.  W.  1119,  citing,  inter  alia, 
Bowen  v.  Matheson,  14  Allen  (Mass.)  499;    Parker  v.  Huntington,  2  Gray 
(Mass.)  124;  Wellington  v.  Small,  3  Cush.  (Mass.)  145;  Payne  v.  Western  &  A. 
R,  Co.,  13  Lea  (Tenn.)  507,  and  Mogul  S.  S.  Co.  v.  McGregor,  23  Q.  B.  Div. 
586.   The  .conclusion  reached  may  be  in  harmony  with  this  last  case,  but  cer- 
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tion  of  retail  dealers  could  agree  not  to  deal  with  any  manufac- 
turer or  wholesale  dealer  who  would  sell  direct  to  consumers^  and, 
in  accordance  with  such  agreement,  notify  all  members  whenever 
any  wholesale  dealer  or  manufacturer  made  any  such  sale,  without 
conmiitting  an  actionable  wrong,  or  creating  a  basis  for  the  issu- 
ance of  an  injunction.  Here  the  conduct  of  the  retailers'  associa- 
tion may  have  been  justified  by  the  exercise  of  equal  rights.  It  was 
an  effectual  check  on  dangerous  competition.  Moreover,  in  this  case, 
as  in  the  cases  in  which  the  right  of  men  to  quit  the  employment 
of  their  master  is  recognized,  there  was  simply  the  exercise  jointly 
of  the  right  any  man  has  to  deal  with  those  he  chooses,  and  to  quit 
working  whenever  he  chooses,  in  the  absence  of  such  particular  cir- 
cumstances; as,  for  example,  where  there  is  an  attempt  to  influence 
the  conduct  of  persons  outside  of  the  association.  In  Delz  v.  Win- 
free  *•"  the  court  recognized  as  correct  the  proposition  that  a  person 

tainly  not  the  process  by  which  It  is  arrived  at.  "It  will  therefore  be  per- 
ceived that  the  motive  for  combining,  or,  what  is  the  same  thing,  the  nature 
of  the  object  to  be  attained  as  a  consequence  of  the  lawful  act,  is,  in  this  class, 
of  cases,  the  discriminating  circumstance.  TV  here  the  act  is  lawful  for 'an 
Individual,  it  can  be  the  subject  of  a  conspiracy  when  done  in  concert  only! 
where  there  is  a  direct  Intention  that  Injury  shall  result  from  It,  or  where 
the  object  Is  to  benefit  the  conspirators  to  the  prejudice  of  the  public,  or  the 
oppression  of  individuals,   and  where  such  prejudice  or  oppression   is   the 


natural  and  necessary  consequence."    Gibson,  J.,  In  CJom.  v^arllsle.  Brightly.. 


\ 


N.  P.  (Pa.)  36.  And  see  State  v.  Buchanan,  5  Har.  &  J.  317;  State  v.  De 
Itt,  2  Hill  (S.  G.)  282;  State  v.  Norton,  23  N.  J.  Law,  33;  State  v.  Donaldson, 
32  N.  J.  Law,  151;  State  v.  Burnham,  15  N.  H.  396;  State  v.  Glidden,  55  Conn. 
46,  8  Atl.  890;  Sherry  v.  Perkins,  147  Mass.  212^  17  N.  E.  307;  Smith  v.  People, 
26  lU.  17;  State  v.  Stewart,  59  Vt.  273,  9  Ati.  559;  In  re  Higgins,  27  Fed.  443; 
CkBur  d'Alene  Ck>nsolidated  &  Min.  Ck).  v.  Miners'  Union,  51  Fed.  260;  U.  S. 
V.  Worklngmen's  Amalgamated  Ck)uncil,  54  Fed.  994. 

S6B  80  Tex.  400,  16  S.  W.  111.  In  the  same  case  it  was  subsequently  dis- 
tinctly held  (6  Tex.  Civ.  App.  11,  25  S.  W.  50)  that  wholesale  butchers,  to 
protect  each  other  from  dishonest  and  insolvent  customers,  and  otherwise 
naturally  to  assist  each  other,  may  agree  that  each,  on  the  request  of  the 
other,  will  refuse  to  seU  merchandise  to  any  butcher  indebted  to  them  botii, 
and  such  butcher  cannot  recorer  for  consequent  injury  to  his  business.  This 
doctrine  was  followed  In  Olive  v.  Van  Patten,  7  Tex.  Civ.  App.  630,  25  S.  W. 
428.  There  It  was  held  that  a  petition  alleging  that  defendants  (wholesale 
himber  dealers)  formed  an  association  agreeing  not  to  sell  to  others  than  deal- 
ers; that,  because  of  refusal  by  plaintiff  (another  dealer). to  Join  such  assocla- 
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lias  an  absolnte  right  to  refuse  to  have  business  relations  with  any 
person  whomsoeyer,  whether  the  refusal  is  based  upon  reason,  or 
is  the  result  of  whim,  caprice,  prejudice,  or  malice,  and  there  is  no 
law  which  farces  a  man  to  part  with  his  title  to  his  property,  but 
added:  "The  privilege  here  asserted  must  be  limited  to  the  in- 
diyidual  action  of  the  party  who  asserts  the  right  It  is  not  equally 
true  that  one  person  may  from  such  motive  influence  another  per- 
son to  do  the  same  thing."  Accordingly,  while  it  was  held  that  no 
action  for  conspiracy  would  lie  f<H*  refusal  on  the  part  of  several 
dealers  in  cattle  to  sell  to  the  complainant  (a  nonpaying  customer), 
yet  such  action  would  lie  if  they  induced  another  dealer  to  like- 
wise refuse  to  sell  to  him.  And  in  Temperton  v.  Bussell  ^**  it  was 
distinctly  held  that  a  combination  by  two  or  more  persons  to  induce 
others  not  to  deal  with,  or  to  enter  into  contract  with,  a  particular 
individual,  is  actionable,  if  done  for  the  purpose  of  injuring  that 
individual,  provided  he  is  thereby  injured.  The  courts,  however,  re- 
gard as  actionable  wrong  any  attempt  to  secure  a  monopoly  of  busi- 
ness by  coercion  or  intimidation  by  combinations.  From  this  point 
of  view,  Bohn  Manuf  g  Go.  v.  HoUis  has  been  criticised  as  in  conflict 
with  approved  authority,  and  as  being  bad  as  a  precedent**^ 

tion,  they  had  maliciously  distributed  circulars  asking  that  patronage  be 
withdrawn  from  plaintiff  till  he  agreed  not  to  sell  to  others  than  dealflrs, 
thereby  influencing  others  not  to  deal  with  plaintifl,  to  his  lnJuiy,-HE(tates  a 
good  cause  of  action.  And  see  Buffalo  LubricatiDg  OU  Co.  v.  Standard  Oil 
Co.,  106  N.  Y.  660,  12  N.  E.  826;  Bradley  v.  Pierson,  148  Pa>-StJ502.  24  AIL 
66;  Kelly  v.  Chicago,  M.  &  St  P.  By.  Co.  (Iowa)  61  N.  W.  957.  Cf.  Murray 
T.  McGarliae,  60  Wis.  483,  34  N.  W.  522. 
3««  (1993]  4  Reports,  876. 

2»7  Jackson  v.  Stanfleld,  137  Ind.  582,  36  N.  ID.  345,  and  37  N.  E.  14.  Here 
"^The  RetaU  Lumber  Dealers*  Association  of  Indiana"  by  its  by-laws  gave 
•n  active  member  a  claim  against  a  wholesaler  for  selUng  to  a  person  not 
a  ^'regular  dealer"  in  such  member's  community,  provided  fbr  a  bearing  of 
the  claim  by  a  conupittee,  and  required  members  to  refuse  to  patroalse  a 
wlK^esaler  who  ignored  the  cc^mmittee's  decision.  Plaintiff,  who  was  not  a 
''Tegular  dealer,"  underbid  defendant  on  a  contract,  but  wbcdesaleis  refused 
to  sell  to  him,  and  he  was  obUged  to  abandcm  the  contract,  because  defend- 
ant, an  active  member  of  the  association,  had  previously  enforced  a  claisi 
against  a  wholesaler  who  had  sold  to  plaintiff,  and  expressed  an  intintlOB 
ef  coatinning  to  enforce  such  chiims.  Held*  that  defendant  was  liable  fbr 
the  aBM>iuit  which  i^alntiff  lost  by  abandoning  his  conttactp  and  w«dd  be 
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In  Van  Horn  v.  Van  Horn  the  line  is  a  much  finer  one,  and  all  the 
reasoning  of  the  court,  though  not  necessarily  their  conclusion,  can 
hardly  be  reconciled  with  authority,  or  be  found  consistent.  Here 
the  declaration  charged  that  the  defendants  conspired  to  injure  the 
plaintiff  in  her  business  of  selling  fancy  goods,  which  she  carried  on 
in  her  own  name,  and  that,  by  false  and  malicious  statements  con- 
cerning her  personal  and  business  character,  they  induced  and  per- 
suaded one  who  had  supplied  her  with  goods  to  remove  the  stock 
so  supplied,  and  to  refuse  to  deliver  what  he  had  expected  to  let 
her  have,  leaving  her  without  any  stock  to  sell,  or  customers  to  sell 
to.  It  was  held  by  the  supreme  court  of  New  Jersey  that  an  action 
lay  for  a  combination  or  conspiracy  by  fraudulent  and  malicious  acts 
to  drive  a  trader  out  of  business  resulting  in  damages,^*'  and  that 
this  was  not  an  action  of  slander,***  and  on  appeal  to  the  court  of 
last  resort  *^^  these  views  were  sustained.  It  was  held  that  "the 
rule  to  be  deduced  from  these  cases,  and  the  one  which  has  the 
most  ample  support,  is  that  while  a  trader  may  lawfully  engage  in 
the  sharpest  competition  with  those  in  a  like  business,  by  holding 
out  extraordinary  inducements,  by  representing  his  own  wares  to 
be  better  and  cheaper  than  those  of  others,  yet  when  he  oversteps 
that  line,  and  commits  an  act  with  the  malicious  intent  of  inflicting 
injury  upon  his  rival's  business,  his  conduct  is  illegal,  and  If  dam- 
ikge  results  from  it  the  injured  party  is  entitled  to  redress." 

perpetuaUy  enjoined  from  making  a  claim  under  tbe  by-laws  of  the  aMocla- 
tion  against  any  person  who  sold  to  plaintiff. 

«••  52  N.  J.  Law,  284,  20  Atl.  485. 

*•»  53  N.  J.  Law,  514,  21  Atl.  1060. 

«»•  56  N.  J.  Law,  318,  28  AU.  660. 
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192.  Trespass— Definition. 
193-195.         Possession  to  Maintain. 
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197.  Remedies. 
19&    Waste— Definition. 

199-202.         Kinds  of  Waste. 

203.  Remedies. 
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205.  Title  to  Maintain. 
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210.  Parties. 

211.  Remedies. 

DUTY  TO  BESPECT  PBOPEBTY  AND  POSSESSION^ 

EEMEDIES. 

190.  The  common  law  recognized  an  absolute  duty  to  re- 
8x>ect  the  property  of  others,  but  based  its  remedies 
for  the  violation  of  such  duty  upon  possession  rather 
than  on  ownership. 

The  duty  of  abstaining  from  interference  with  property  and  pos- 
sesEdon  is  absolute,  and  the  courts  have  gone  to  great  length  in  rec- 
ognizing corresponding  absolute  rights.  That  a  disturbance  of  prop- 
erty or  possession  was  iuToluntary  and  by  mistake  is  no  defense,  if 
the  physical  act  was  voluntary.  Therefore,  where  one  person,  in 
mowing  his  own  grass,  mowed  by  mistake  a  little  of  his  neighbor's, 
which  was  growing  alongside,  he  was  held  liable.^  If,  howeyer, the  act 
is  involuntary,  it  is  otherwise,    ^^f  a  man  who  is  assaulted  and  in 

1  Basely  v.  Clarkson,  3  Lev.  37;  Blaen  Avon  Ck>al  Go.  v.  McCuUoh,  6& 
Aid.  403;  Donahue  v.  Shlppee,  15  R.  I.  453,  8  Atl.  541;  Huling  v..  TTonHarnftn, 
161  Pa.  St  553,  29  AU.  276.  But  see  Webber  v.  Quaw,  46  Wis.  118,  49  N. 
W,  830. 
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danger  of  his  life  run  through  the  close  of  another  without  keeping 
in  a  footpath,  an  action  for  trespass  does  not  lie.^  '  It  is  immaterial 
whether  the  person  trespassing  is  acting  for  his  own  benefit,*  or  in 
good  faith  to  benefit  the  true  owner,*  even  if  benefit  result^  to  the 
owner.*  Indeed,  intention  does  not  necessarily  enter  into  tres- 
pass or  conversion.  It  is  sufficient  if  the  act  is  done  without  jus- 
tifiable cause  or  purpose.  Ordinarily,  the  only  effect  of  intent  is 
upon  damages.*  Mistake  or  ignorance  affords  no  excuse;  for  ex- 
ample, where  one  buys  an  ox  of  another,  and  by  mistake  takes 
away  the  wrong  ox,  he  is  liable.^  On  the  same  principle,  a  pur- 
chase of  property  in  good  faith  from  a  person  having  no  title  is  no 
defense."  Indeed,  it  has  been  said  that  probably  one-half  the  cases 
in  which  trespass  de  bonis  asportatis  is  maintained  arise  from  mere 
misapprehension  of  legal  rights.*  In  trover  and  conversion,  however, 
'\t  has  been  held  that  under  certain  circumstances  intention  may 
become  an  essential  of  the  legal  wrong.^®  So,  in  nuisance^  it  is 
not  universally  true  that  motive  is  immaterial." 

Remediea. 

The  common  law  provided  remedies  for  injuries  to  possession 
and  property,  and  based  them  upon  possession  rather  than  on  the 
right  of  the  property.  The  action  of  detinue  at  common  law  lay 
where  a  party  claimed  the  specific  recovery  of  goods  and  chattels, 
or  deeds  and  writings  detained  from  him.*'  For  the  same  pur- 
pose, however,  trover,  one  of  the  actions  on  the  case  not  requiring 

»9  Bac.  Abr.   "Trespass,"   F. 

8  Hollins  V.  Fowler,  44  Law  J.  Q.  B.  169. 

•  Trespass,  Kirk  v.  Gregory,  1  Excb.  Dlv.  55;  trover,  Hlort  v.  Bott,  L.  R. 
9  Exch.  86. 

5  Hurley  v.  Jones,  165  Pa.  St.  34,  30  Atl.  409. 

•  Weaver  v.  Ward,  Hob.  134;  Tobln  v.  Deal,  60  Wis.  87.  18  N.  W.  634; 
Wakeman  v.  Robinson,  1  Blnj;.  213;  Mairs  v.  Real-Estate  Ass'n,  89  N. 
Y.  498. 

7  Hobart  v.  Hagget,  12  Me.  67.    Et  vide  Wallard  v.  Worthman,  84  111.  44G. 

•  See  Loewenberg  v.  Rosenthal,  18  Or.  178,  22  Pac.  601;  Higglnson  t.  York, 
5  Mass.  341;  Smith  v.  Webster,  23  Mich.  298;  Hazelton  v.  Week,  49  Wis. 
661,  6  N.  W.  309. 

•  Stanley  v.  Gaylord,  1  Gush.  536-551,  per  Metcalf,  J, 

10  Post,  p.  408,  **ConverBipn." 

11  Post,  p.  431,  "Nuisance."  12  Steph.  PL  16. 
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the  exactness  of  description  necessary  for  detinue,  came  into  more 
general  use.  It  claims  damages,  and  is  based  on  the  innocent 
fiction  that  the  defendant,  having  found  the  goods,  converted  them 
to  his  own  use.*'  Replevin  could  only  be  brought  where  there  had 
been  a  taking  by  trespass,  whether  under  color  of  legal  process  or 
otherwise.*^  Trespass,  in  its  largest  and  most  extensive  sense, 
signifies  any  transgression  or  offense  against  the  laws  of  natuie, 
of  society,  or  of  the  country  in  which  we  live,  whether  it  relates 
to  a  man's  person  or  his  property.*'  Trespass  was  used  at  common 
law  as  the  name  of  an  action  where  the  injury  to  the  person  or  prop- 
erty was  direct,  as  trespass  vi  et  armis,  for  assault  and  battery  or 
for  false  imprisonment.  Ejectment  was  a  species  of  personal  ac- 
tion of  trespass  for  the  recovery  of  both  land  and  of  damages  for 
detention  of  possession.  Trespass  on  the  case  was  an  action  arising 
from  the  statute  of  Westminster  n.,  and  lay  for  consequential  in- 
juries.** Waste  was  a  wrong  *^  as  well  as  a  remedy.**  Trespass 
for  damages  afforded  a  simple  means  for  trying  title  to  land.'  Its 
use  for  this  purpose  has  not  entirely  disappeared.** 

"The  forms  of  [common  law]  action,"  says  Mr.  Pollock,**  '^brought 
not  ownership,  but  possession,  to  the  front,  in  accordance  with  a 
habit  of  thought  which,  strange  as  it  may  now  seem  to  us,  found 
the  utmost  difficulty  in  conceiving  rights  of  property  as  having  full 
existence,  or  being  capable  of  transfer  and  successi(m,  unless  in  dose 
connection  with  the  physical  control  of  something  which  could  be 
passed  from  hand  to  hand,  or  at  least  a  part  of  it  delivered  in  the 
name  of  the  whole.    •    •    •    An  owner  who  had  neither  possession 

i»  Steph.  PI.  19.    Et  vide  Burroughes  v.  Bayne,  6  HurL  &  N.  290. 

1*  Clerk  &  L.  Torts,  186,  collecting  cases. 

15  3  Bl.  Comm.  208. 

i«  Ante,  c.  1.   Cole  v.  Fisher,  11  Mass.  137. 

IT  The  common-law  action  for  waste  might  have  been  assumpsit  (1  Chit 
102,  141),  or  covenant  (I<L  141),  or  case  (Id.  140) 

!•  St  Glouc.  6  Edw.  I.   c.  6. 

i»  Kircher  v.  Murray,  8  C.  a  A*  448,  60  Fed.  48-52;  Cox  v.  Hart,  146  U. 
S.  376,  12  Sup.  Ct.  962;  Downing  v.  Diaz,  80  Tex.  436,  16  S.  W.  49;  Stephen- 
son V.  Wilson,  37  Wis.  482, 

20  Pol.  Torts,  410.  Et  vide  Lambert  t.  Stroother,  Wllles,  218;  Dixon  v. 
White  Sewing  Mach.  Co.,  128  Pa.  St  397-405,  IS  Ati.  a02;  Green  r.  Ooddard, 
2  Salk.  G41. 
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nor  tlie  immediate  rig^t  to  possession  conld  redress  himself  by  a 
special  action  on  the  case,  which  did  not  acquire  any  technical  name/' 


NATURE  OF  FOS8B88ION. 

181.  Foeaeflsion,  in  its  legal  sense,  is  the  present  enjoy- 
ment or  ri^ht  of  enjoyment  of  definite  property  by 
a  person  with  a  purpose  to  exercise  such  property 
for  the  benefit  of  the  holder,  or  facts  from  which 
such  purpose  could  be  assumed  if  the  mind  -were 
directed  to  the  object  of  possession.^ 

The  enjoyment  may  consist  in  the  contract,  the  detention,  or  con- 
trol of  the  property;  or  it  may  arise  from  the  right  to  reduce  the 
property  to  physical  control  at  the  time,  and  the  absence  of  any 
oi^osition  to  the  exercise  of  that  right.  Mere  temporary  physical 
control  does  not  necessarily  constitute  possession  in  its  legal  s^ise. 
There  must  be  '^something  like  acquiescence"  in  the  physical  fact 
of  occupation  on  the  part  of  the  rightful  owner,**  Possession  of 
lands  which  is  merely  incidental  and  subsidiary  to  the  commission 
of  a  trespass  thereon,  as  by  cutting  and  removing  the  timber  which 
is  abandoned  when  that  object  is  accomplished,  is  not  legal  posses- 
sion.'' Again,  mere  occupation  or  control  by  a  servant  or  tenant 
at  will  does  not  seem  to  be  legal  possession.*^  Possession  may  be 
based  on  title  or  on  bare  physical  occupancy  or  prehension  without 
title.    It  may,  accordingly,  be  actual  or  constmctire. 

SI  Clerk  &  L.  Torts,  240;  Blgelow,  Torts,  183;  London  &  County  Banking 
Go.  y.  London  &  River  Plate  Bank,  21  Q.  B.  Div.  535^512;  Beg.  y.  Asliwell, 
16  Q.  B.  Div.  190. 

as  Pol.  Torts,  468.  "A  mere  trespasser  cannot,  by  the  very  act  of  tresimss, 
immediately  and  without  acquiescence  give  himself  wliat  the  law  understands 
by  possession  against  the  person  whom  he  ejects,  and  driye  him  to  produce  his 
title,  if  he  can  without  delay  reinstate  himself  In  his  foimer  possession." 
Browne  v.  Dawson,  12  Adol.  &  E.  624r^629;  Holmes  v.  Wilson,  10  AdoL  & 
B.  503;   lUinois  &  St.  L.  Railroad  &  Coal  Co.  v.  Cobb,  82  lU.  183. 

*•  Austin  V.  Holt,  32  Wis.  478;   Thompson  v.  Bnrhans,  79  N.  Y.  93. 

s«  Hughes  V.  Stevens,  36  Pa.  St.  320;  Ozark  Land  Co.  v.  Leonura,  20  Fed. 
881;  Ware  v.  Johnson,  55  Mo.  500. 
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TBESPASS^BEFINITION. 

192.  Trespass  is  the  wrongful  disturbance  of  another^s 
possession  of  lands  or  goods.  The  disturbance  may 
consist  of  physical  entry  on  lands,  or  seizure  of 
goods,  or  of  any  other  exercise  of  ownership '  or 
control  over  them  inconsistent  with  the  owner's 
possession. 

An  unauthorized  entry  on  another's  lands  was  a  trespass  for  which 
at  common  law  an  action  quare  clausum  fregit  lay.  Forcible  dis- 
turbance of  peaceable  possession  is  a  trespass.^*  If  a  man's  land 
is  not  surrounded  by  any  actual  fence,  the  law  encu^cles  it  with  an 
imaginary  inclosure,  to  pass  which  is  to  break  and  enter  his  close.^*^ 
Actual  and  malicious  exercise  of  force  is  sufficients^  But  force  as 
an  essential  element  of  trespass  may  not  be  violence;  nor  need 
it  be  actual  force,  in  the  popular  sense  of  the  term;  it  may  be  im- 
plied^*  The  mere  walking  over  a  place  whereon  is  neither  grass 
nor  herbage  is  sufficient,^*  and  so,  in  general,  is  any  unauthorized 
intrusion.'**  The  disturbance,  however,  is  not  necessarily  confined 
to  the  surface  of  the  land.  Interference  with  minerals,*^  beneath 
the  surface,  and  perhaps  interference  with  the  column  of  air  above 
the  surface,  may  constitute  trespass.'*  A  mere  nonfeasance  is  not 
sufficient,  as  neglect  to  repair  banks  whereby  another's  land  is  over- 

sBDolahanty  v.  Lucey,  101  Mich.  113,  59  N.  W.  415. 

2«  Dougherty  v.  Stepp,  1  Dev.  &  B.  371;  Wells  v.  HoweU,  19  Johns.  (N.  Y.) 
385. 
2T  American  Union  Tel.  Co.  v.  Middleton,  80  N.  Y.  408. 

28  Green  y.  Goddard,  2  Salk.  641;  Hatch  y.  Donnell,  74  Me.  163;  Van 
Leuven  v.  Lyke,  1  N.  Y.  515. 

29  Entick  y.  Carrington,  19  State  Tr.  1030-1066. 

30  Dougherty  v.  Stepp,  1  Dev.  &  B.  37L 

31  Parker,  B.,  in  Smith  v.  Lloyd,  9  Bxch.  562;  Ashton  v.  Stock,  6  Ch.  Div. 
719;  Guille  v.  Swan,  19  Johns.  381. 

32  Nailing  a  board  on  one*s  own  premises,  so  as  to  overhang  neighbor's  prem- 
ises, is  a  trespass.  Cf.  Pickering  y.  Rudd,  4  Camp.  219,  220,  with  Pinchln 
V.  London  &  B.  Ry.  Co.,  1  Kay  &  J.  34.  Projecting  of  window  sills,  Richard- 
son V.  Pond,  15  Gray,  387-390;  Story  v.  Odin,  12  Mass.  157.  Or  a  sign, 
Devlin  V.  Snellenburg,  132  Pa.  St.  186,  18  Atl  1119. 
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flowed.**  Similarly,  to  entitle  the  owner  or  possessor  of  personal 
property  to  bring  trespass  de  bonis  asportatis,  lie  can  show  a  for- 
cible taking  of  goods;  but  this  is  not  necessary.  **No^ actual  force 
need  to  be  proved.  He  who  interferes  with  my  goods,  and  with- 
out my  consent  undertakes  to  dispose  of  them  as  having  the  prop* 
«rty,  general  or  special,  does  it  at  his  peril  to  answer  me  the  value 
in  trespass  or  trover."**  Manual  taking  or  removal  is  not  nec- 
essary, although  suflftcient.*' 

'  To  show  a  disturbance  of  possession,  it  is  not  necessary  to  prove 
actual  damages;  *•  every  invasion  of  property,  be  it  ever  so  mi- 
nute, constitutes  a  trespass.*^  The  gist  of  the  action  is  disturb- 
ance of  possession.  Other  averments  as  to  the  manner  in  which 
the  trespass  was  committed  relate  to  damages  only.'* 

The  disturbance  may  be  committed  by  the  defendant  himself,** 
or  by  animals  (even  though  the  owner  had  no  knowledge  of  their 
vicious  propensities),**  or  by  inanimate  things.*^ 

S8  Brooke,  Abr.  Sur.  le  G.  PI.  36;   Hinks  v.  Hinks,  46  Me.  423. 

s«  SewaU,  J.,  in  Gibbs  v.  Chase,  10  Mass.  125;  MiUer  v.  Baker,  1  Mete. 
(Mass.)  27;   Dexter  v.  Cole,  6  Wis.  319;   Kirk  v.  Gregory,  1  Exch.  Div.  55. 

SB  Holmes  v.  Doane,  3  Gray,  328.  "Scratching  the  panel  of  a  carriage  would 
be  a  trespass."  Fouldes  v.  Willoughby,  8  Mees.  &  W.  540.  Untying  a  horse 
from  a  public  hitching  post  is  a  trespass.  Bruch  v.  Carter,  32  N.  J.  Law, 
554;   Burgess  v.  Graffam,  10  Fed.  216,  18  Fed.  251. 

36  WiUiams  V.  Esling,  4  Pa.  St.  486. 

ST  Entick  v.  Carrington,  19  State  Xr.  1029-1066.  Et  vide  Tunbridge  Wells 
Dipper  Case,  2  Wils.  414. 

ss  Taylor  v.  Cole,  3  Term  R.  292;  Curtis  v.  Groat,  6  Johns.  168;  Wendell 
V.  Johnson,  8  N.  H.  222. 

ss  Hatch  V.  Donnell,  74  Me.  163,  Chase,  Lead.  Cas.  150.  Every  one  aiding 
or  encouraging  a  trespass  is  liable  Sn  trespass.    Brown  y.  Perkins,  1  Allen,  89. 

40  Van  Leuven  v.  Lyke,  1  N.  Y.  515,  Chase.  Lead.  Cas.  152.  Cf.  Moynahan 
V.  Wheeler,  117  N.  Y.  285,  22  N.  E.  702. 

41  See  Preston  v.  Mercer,  Hardr.  60;  Reynolds  v.  Clarke,  2  Ld.  Raym. 
1399.  Cf.  Tenant  v.  Goldwin,  Id.  1089.  As  to  trespass  by  an  engine,  see 
Ambergate,  N.  &  B.  &  E.  J.  Ry.  Co.  v.  Midland  Ry.  Co.,  2  EL  &  Bl.  793. 
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SAME— POSSESSION  TO  MAINTAIN. 

193.  Only  persons  in  actual  or  constructive  possession  of 
lands  or  chattels  at  the  time  the  wrong  is  com- 
mitted can  maintiain  trespass  in  reference  thereto, 
and  such  constructive  possession  is  that  of  the 
owner  when  no  person  is  in  actual  possession. 

To  maintain  trespass,  it  is  absolutely  necessary  that  the  plaintiff 
be  in  actual  possession,  or  have  the  right  to  take  possession  at  the 
time  of  trespass.^  ^  A  person  out  of  possession  of  land  actually  oc- 
cupied by  another  cannot  succeed  in  trespass  until  he  has  first  oust- 
ed the  possessor  and  put  himself  into  possession/'  Nor  can  the 
owner  maintain  trespass  for  taking  personal  property  unless,  at  the 
time  of  taking,  he  had  possession  or  the  right  of  taking  actual  pos- 
session.** If  the  house  and  land,  however,  be  occupied,  not  by  a 
tenant  who  is  not  a  tenant  at  will  or  lessee,  but  by  a  servant  of  the 
owner  or  a  tenant  at  will,  the  occupation  of  the  servant  or  the  ten- 
ant at  will  is  the  occupation  of  the  master  or  owner,  and  the  latter 
may  therefore  sue  for  any  act  of  trespass.**  The  same  principle 
applies  especially  with  respect  to  personal  property.  Under  such 
circumstances,  it  is  not  necessary  for  the  owner  to  reduce  the 
property  to  possession.  Indeed,  the  tendency  of  the  eases  may  be 
said  to  be  to  recognize  such  possession  as  concurrent,  and  as  en- 
titling both  persons  to  maintain  an  action  based  on  rights  of  pos- 
session.** 

42  Ward  V.  Taylor,  1  Pa.  St  238;  Hersey  v.  Chapln,  162  Mass.  176.  38  N. 
B.  442;  Fitch  y.  New  York,  P.  &  B.  R.  Co.,  59  Comi.  414,  '40  Atl.  345;  Halli- 
gan  T.  Chicago  &  R.  I.  R.  Co.,  15  111.  558. 

48  Chicago  &  W.  I.  R.  Co.  v.  Slee,  33  111.  A.pp.  420;  Potter  v.  Lambic.  142 
Pa.  St  535,  21  Atl.  888;  Wood  v.  Michigan  Air-Line  R.  Co.,  90  Mich.  334,  51 
N.  W.  263. 

44  Wilson  V.  Haley  Live-Stock  Co.,  153  U.  S.  39,  14  Sup.  Ct.  708;  Lunt  v. 
Brown,  13  Me.  23C.  A  mortgagee,  having  the  right  to  take  possession,  may 
maintain  trespass  against  a  stranger  who  unlawfuUy  interferes,  before  the 
debt  falls  dne.  Woodruff  v.  Halsey,  8  Pick.  333;  Foster  v.  Perkins,  42  Me, 
168;  Joseph  v.  Henderson,  95  Ala.  213,  10  South.  813. 

48  Curtis  V.  Galvin,  1  Allen,  215;   Livingston  v.  Tanner,  14  N.  Y.  64. 

48  Knight  V.  Legh,  4  Bing.  589;   Starr  v.  Jackson,  11  Mass.  519;   Ounsolos 


I   194)  P068ESSI0N  TO  VAINTAIR  IBBSPASS.  885 

As  hettween  Persons  m  Si  eeial  SdaUons. 

While  a  landlord  ordinarily  cannot  sne  in  trespass  his  tenant  who 
is  in  possession,^^  the  tenant  may  become  a  trespasser  by  willful 
wrong,  and  render  himself  liable  to  his  landlord  in  trespasfi.^'  The 
owner  may  sue  in  trespass  a  tenant  at  will  who  is  in  actual  pos- 
session of  the  premises/* 

As  between  tenants  in  common,  possession  is  concurrent,  and  all 
have  equal  rights  of  possession  and  property.  No  action  of  trespass 
will  lie  unless  there  be  an  actual  ouster  of  one  tenant  in  common  by 
another.'® 

184.  Actual  physioal  occapation  or  control  is  sufflcient 
title  to  sustain  trespass,  but  not  against  the  true 
owner  or  person  having  right  of  possession.  If  it 
be  without  title  it  must  be— 

(a)  Substantially  exclusive, 

(b)  With  a  purpose  to  exercise  possession  for  the  bene- 

fit of  the  holder,  and 

(c)  At  the  time  of  the  alleged  -wrong. 

Possession  may  he  with  or  withxmt  IMe. 

When  both  ownership  and  possession  coincide,  trespass,  of  course, 
lies,*^  but  mere  possession  without  title,  but  under  claim  of  right,  is 
suiBcient  to  sustain  the  action.'^    Defendant  cannot  show  title  in 

▼.  Lonner,  54  Wis.  630,  12  N.  W.  62;  White  y.  Brantley,  37  Ala.  430;  Ely 
T.  Ehle,  3  N.  Y.  606;   Becker  y.  Smith,  59  Pa.  St  469. 

47  Ghadboume  y.  Straw,  22  Me.  450;  Briggs  y.  Thompson,  9  Pa.  St  338; 
Ripley  y.  Yale,  16  Vt.  257;   Mueller  y.  Kuhn,  46  HI.  App.  496. 

«•  Rogers  y.  Brooks,  99  Ala.  31,  11  South.  753;  Emry  y.  Roanoke  Navi- 
gation &  Water-Power  Co.,  Ill  N.  C.  94,  16  S.  E.  18. 

*•  Ripley  y.  Yale,  16  Vt.  257.  Cf.  Hallipin  y.  Chicago  &  R.  I.  Ry.  Co.,  15 
ni.  558. 

50  Murray  y.  Hall,  7  Man.  G.  &  S.  441. 

«i  As  where  adverse  possession  may  have  ripened  into  title.  Chesapeake 
&  O.  Ry.  Co.'y.  Hickey  (Ky.)  22  S.  W.  441.  Et  vide  Dhein  y.  Benscher,  83 
Wis.  316,  53  N.  W.  551;   MitcheU  y.  Brldger.  113  N.  C.  63,  18  S.  E.  91. 

»3  Caiy  y.  Holt  2  Strange,  1238,  11  East  70;  Anthony  y.  Railroad  Co.,  162 
Mass.  60,  37  N.  E.  780;  Stahl  v.  Grover,  80  Wis.  650,  50  N.  W.  589.  Officer 
in  possession  under  yoid  process  cannot  maintain  trespass.  Hortoo  y.  Hen« 
dershot,  1  Hill,  119. 
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a  third  person  as  a  defense."'  Jus  tertii  is  no  defense  unless  the  de- 
fendant can  show  that  the  act  complained  of  was  done  by  the  true 
owner  or  by  his  authority."*  Thus  a  "squatter*'  has  such  possessioii 
as  will  entitle  him  to  sue  a  railroad  company  for  crossing  his  land 
or  disturbing  his  house,  even  though  situated  on  its  right  of  way.*' 
Indeed,  as  to  a  person  not  the  owner,  it  is  immaterial  whether  or  not 
the  defendant's  claim  of  title  is  valid,  if  he  has  actual  possession.'* 
Persons  in  possession  of  lands  may  recover  for  crops  taken  away."'' 
80  a  trespasser  may  sue  a  wrongdoer  for  burning  wood  he  had 
gathered."'  Actual  possession  of  chattels  pure  and  simple  will  sus- 
tain an  action  of  trespass.  Thus,  a  drayman,  who,  as  bailee,  had 
a  wagon  containing  a  load  of  furniture  in  the  street,  may  recover 
against  one  who  injured  the  horse,  wagon,  and  load."*  In  case  of 
purchase,  possession  is  sufficient,  although  the  title  by  agreement 
remains  in  the  vendor.*® 

Possession  must  he  Exclusive. 

The  possession  must,  however,  be  substantially  exclusive.  Where 
the  basis  of  the  action  for  trespass  is  possession  de  facto,  the  physical 
eontrol  must  extend  over  the  whole  subject-matter  '^  for  which  pos- 
session is  claimed,  and  must  be  substantially  exclusive.*'  If  two 
persons  are  in  one  field  at  the  same  time,  and  both  assert  ownership, 
und  neither  has  title,  neither  can  sue  in  trespass,  because  the  posses- 
sion is  not  exclusive.*" 

S8  Sweetland  v.  Stetson,  115  Mass.  49;  lloyt  v.  Gelston,  13  Johns.  141;  Aikin 
V.  Buck,  1  Wend.  46G;  Hanmer  v.  Wilsey,  17  Wend.  91;  Gilson  v.  Wood,  20  111. 
38;  Tarry  v.  Brown,  34  Ala.  159;  Kemp  v.  Seely,  47  Wis.  687,  3  N.  W.  830. 

8*  Trevillan  v.  Pyne,  1  Salk.  107;  Graham  v.  Peat,  1  East,  244. 

8  5  Witt  V.  St.  Paul  &  N.  P.  Ry.  Co.,  38  Minn.  123,  35  N.  W.  862. 

c«  Graham  v.  Peat,  1  East,  244;  Cutis  v.  Spring,  15  Mass.  135;  Langdon  v. 
Templeton,  G6  Vt.  173,  28  Atl.  800.  Compai'e  Hulse  v.  Brantley,  110  N.  C.  134, 
14  S.  E.  510. 

6T  Potter  V.  Lambie,  142  Pa.  St.  535,  21  Atl.  888;  or  destroyed,  McCleUon  v. 
St.  Paul,  M.  &  M.  Ry.  Co..  58  Minn.  104,  59  N.  W.  978. 

88  Northern  Pac.  R.  Co.  v.  Lewis,  2  C.  C.  A.  446,  51  Fed.  G58. 

•»  Lalng  V.  Nelson,  41  Minn.  521,  43  N.  W.  476. 

•0  Fields  v.  WlUiams,  91  Ala.  502,  8  South.  808. 

•1  Aikin  v.  Buck,  1  Wend.  460;  Coverdale  v.  Charlton,  3  Q.  B.  Div.  376. 

63  Earl  of  Dartmouth  v.  Spittle,  19  Wkly.  Rep.  444;  Ashton  y.  Stock,  0  Ch. 
Div.  719. 

•>  Barnstable  v.  Thacher,  3  Mete.  (Mass.)  239;  Reilly  v.  Thompson,  11  Ir. 
Com.  Law,  238;  Tottenham  v.  Byrne,  12  Ir.  Com.  Law,  376. 
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Possession  rrvust  he  Had  Aninvo  Possidendi, 

**The  corporeal  act  by  which  possession  is  acquired  must  be  ac- 
companied by  a  definite  act  of  the  mind,  in  order  to  enable  posses- 
sion actually  to  arise."  •*  Therefore,  where  one  used  land  which  he 
knew  was  to  have  been  ultimately  dedicated  to  the  public  for  the 
use  of  a  street,  not  under  an  assertion  of  ownership,  but  merely  as 
a  dumping  ground  for  refuse  from  his  foundry,  there  was  no  posses- 
sion.*' 

Possession  at  I^me  of  Wrong ^  not  of  Action. 

The  possession  which  the  law  requires  is  possession  at  the  time  of 
the  alleged  trespass,  not  at  the  time  of  the  commencement  of  the 
action.'*  He  must  prove  such  possession.  It  does  not  assist  the 
case  of  the  plaintiff,  who  did  not  have  actual  possession  at  the  time 
of  the  wrong  charged,  that  subsequently,  and  before  his  suit  was 
brought,  he  corrected  an  imperfect  title  or  acquired  title.*^  But  one 
who  acquires  property  after  levy  and  before  sale  may  recover  in  tres- 
l>ass  against  a  sheriff  for  selling  such  property  as  that  of  another.** 

196.  Constructive  possession  is  either  the  possession  of  an 
agent  or  servant,  or  an  immediate  right  to  posses- 
sion, or  possession  conferred  by  law  in  certain 
cases,  independently  of  any  physical  apprehension 
or  transfer. 

Where  there  is  no  actual  physical  control,  or  occupancy,  pos- 
session is  determined  by  title.  The  occupation  of  premises  by  a 
servant,  where  there  is  no  intention  to  possess  them  in  any  other 
way,  is  that  of  the  owner.  Where  there  is  no  actual  possession,  in 
proof  of  the  right  to  possess,  upon  such  proof,  the  law  confers  pos- 
session, independent  of  physical  control.**    Thus,  a  party  in  pos- 

««  2  Sav.  Poss.  §  21. 

ei  Leigh  v.  Jack,  5  Exch.  Dlv.  2G4. 

•eWilUams  v.  McGrade,  18  Minn.  82  (Gil.  65);  Dhein  v.  Beuscher,  83  Wis. 
316,  53  N.  W.  551;  Scheffel  v.  Weller,  41  III  App.  85. 

•T  Davis  V.  Elmore,  40  S.  C.  533, 19  S.  E.  204;  Missouri  Lumber  &  Min.  Ck>.  v. 
Zeltinger,  45  Mo.  App.  114. 

•«  Kitchen  v.  McCloskey,  150  Pa.  St.  376,  24  AU.  688, 

••  Booth  V.  Sherwood,  12  Minn.  426  (Gil.  310). 
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session  of  an  inclosed  piece  of  land  maj  have  an  action  for  tres- 
pafis  committed  on  an  adjoining  nnfenced  woodland  to  which  he  had 
title,^*  If  two  persons  are  in  possession  of  one  field,  and  each  assert 
ownership,  whoever  has  title  can  sue  in  trespassJ^ 


SAME— DEFENSES. 

196.  Justiflcation  of  a  trespass  may  be — 

(a)  Authority  of  law  in  the  form  of— 

(1)  Legal  process,  civil  or  criminal;  or 

(2)  Otherwise,  as  abatement  of  nuisance,  distress, 

necessity,  or  private  defense. 

(b)  Consent  of  owner  or  possessor,  which  may  be — 

(1)  Express  or  implied; 

(2)  Bevocable  or  irrevocable. 

(c)  Property  in  defendant,  which  may  be — 

(1)  An  estate  in  fee,  or  less  estate;  or 

(2)  Special  property,  like  easements. 

Aulhority  of  Law — Legal  Process. 

As  has  been  previously  seen,  authority  of  law  without  excess  or 
abuse  is  a  good  defense  to  an  action  on  tort/^ 

An  entry  upon  the  land  of  another  is  not  a  trespass  unless  it  be 
unjustifiable.  It  may  be  justified,  among  other  things,  by  legal  pro- 
cess.''* Civil  process  of  law  justifies  an  officer  in  breaking  in  the 
door  of  an  inner  room,^*  but  it  does  not  justify  him  in  breaking  the 
outer  door.*"  "Every  man's  house  is  his  castle."  This  is  an  old 
expression,  and  comes  down  to  us  from  those  feudal  times  when  the 

f  Penn  v.  Preston,  2  Rawle,  14.    Compare  Aikin  v.  Buck,  1  Wend.  406. 

71  Jones  y.  Chapman,  2  Exch.  803;  Reading  y.  Royston,  2  Salk.  423. 

7  a  Ante,  p.  54. 

T»  Breckwoldt  y.  Morris,  140  Pa.  St.  201,  24  Atl.  300. 

74  WiUiams  y.  Spencer,  5  Johns.  352;  Breckwoldt  y.  Morris,  149  Pa.  St.  291, 
24  Atl.  300;  Com.  y.  Tobin,  108  Mass.  426.  Compare  Jones  y.  Herron,  31  Wklj. 
Notes  Cas.  268,  with  Dexter  v.  Alfred,  04  Hun,  636,  19  N.  Y.  Snpp.  770. 

7»  Cnrlewls  y.  lAurie,  12  Q.  B.  640;  Semayne's  Case,  1  Smith,  Lead.  Cas.  (9th 
Am.  Ed.)  228,  5  Coke,  Ola;  Welsh  v.  Wilson,  34  Minn.  92,  24  N.  W.  327;  B.  y. 
Sheriff  of  Middlesex,  Y.  B.  18  Edw.  I\'.  fol.  4,  pi.  4. 
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grand  people  liyed  in  large  and  fortified  houses,  which  were  called 
^'castles."  In  these  castles  they  resisted  any  entrance  except  by 
permission.  From  this  source  has  come  the  expression.  In  accord- 
ance therewith,  every  man's  abode,  however  humble,  is  his  castle; 
and  it  is  said,  ^'Even  though  the  winds  of  heaven  may  blow  through 
it,  the  king  of  England  cannot  enter  it."  ^* 

The  reservation,  however,  extends  only  to  a  man's  house.  It  will 
not  be  extended  to  a  mill,  shop,  bam,  or  outhouse  connected  wit]i 
it."  An  officer  may  break  into  such  a  building  to  sei-ve  civil  pro- 
cess, if  his  demand  for  admission  is  refused. 

It  was  one  of  the  resolutions  in  Semayne's  Case  ^'  that,  "within  all 
cases  where  the  king  is  party,  the  sheriff  (if  the  doors  be  not  opened) 
may  break  into  the  party's  house,  either  to  arrest  him,  or  to  do  some 
other  execution  of  the  king's,  if  otherwise  he  cannot  enter.  But  be- 
fore he  breaks  in,  he  ought  to  signify  the  cause  of  his  coming,  and 
to  make  request  to  open  the  doors."  In  accordance  with  this,  it  is 
generally  recognized  that  a  party's  own  house  is  no  sanctuary  for  him 
against  criminal  process.''^  Thus,  an  officer  armed  with  a  search 
warrant  may  search  for  stolen  goods,  and,  if  the  door  of  the  house 
be  shut,  he  may  break  it  open,  after  his  demand  to  open  it  has  been 
refused,  whether  the  stolen  goods  are  there  or  not.*^ 

Same —  Without  Legal  Process. 

The  law  authorizes  entry  in  some  cases  irrespective  of  the  actual 
consent  of  another,  although  no  legal  process  be  issued.  "The  law 
gives  authority  to  enter  into  a  common  inn  or  tavern.  So  to  the  lord 
to  distrain  *  *  •  to  him  in  reversion,  to  see  if  waste  be  done,  or 
to  demand  money  payable."  '^  One  of  the  most  important  licenses 
to  enter  given  by  law  is  to  go  upon  adjoining  land  to  abate,  without 

76  Hammond  v.  Hiehtower,  82  Ga.  200-292,  9  S.  E.  1101.  £t  vide  State  v. 
Armfleld,  2  Hawks,  246. 

7T  Clark  V.  WUson,  14  R.  1. 11. 

7*5  Coke,  Ola,  1  Smith,  Lead.  Cas.  (9th  Am.  Ed.)  238. 

'0  Harvey  v.  Hai-vey,  26  Ch.  DIv.  644;  Handcock  v.  Baker,  2  Bos.  &  P.  260; 
Barnard  v.  Bartlett,  10  Cush.  501;  Burdett  t.  Abbott,  14  East,  157. 

«o  2  Hale,  P.  C.  151;  Chipman  v.  Bates,  15  Vt.  51;  Beaty  v.  Perkins,  6  Wend. 
382;  AUen  v.  Colby,  47  N.  H.  544. 

81  Six  Carpenters'  Case,  8  Coke,  146a;  3  Bl.  Comm.  212;  Newkirk  v.  Sab- 
ler,  9  Barb.  652. 
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unreasonable  damage,  a  nuisance,  if  such  abatement  can  be  effected 
without  a  breach  of  the  peace.'* 

Entering  on  another's  lands  for  the  purpose  of  recapturing  goods 
wrongfully  placed  there  by  the  trespass  of  the  landowner  himself 
may  be  justified;  *'  but  this  is  not  true  if  it  cannot  be  shown  how 
the  goods  got  there,  or  if  it  be  proved  that  they  were  put  there  by 
the  trespass  of  a  third  party.®*  But  there  is  no  implied  right  of 
this  kind  which  justifies  a  breach  of  the  peace,  although  there  is 
no  statute  analogous  to  the  statute  of  forcible  entry  and  unlawful 
detainer.*"  Nor  may  defendant  take  goods  which  came  lawfully 
into  plaintiff's  hands.**  Where  cattle  stray  into  another's  field  be- 
cause of  defective  fences,  the  owner  is  bound  to  remove  them  within 
a  reasonable  time.*^ 

In  the  same  class  of  justification  by  law  are  those  cases  which 
necessity  constitutes  as  justification.    Thus,  where  a  highway  or 

!  82  Bac.  Abr.  "Nuisance/'  G;  3  Bl.  Comm.  5;  Rex  y.  RoseweU,  2  Salk.  459; 

BurUng  y.  Read,  11  Q.  B.  904;  Wimams  y.  Spencer,  5  Johns.  352;  Ruter  y. 
Foy,  46  Iowa,  132. 

»»  Patrick  V.  Colerick,  3  Mees.  &  W.  483;  Chambers  v.  BedeU,  2  Watts  & 
S.  225;  HartweU  v.  KeUy,  117  Mass.  235;  Spencer  y.  M'Gowen,  13  Wend.  256. 

S4  3  Bl.  Comm.  4;  Anthony  y.  Haneys,  8  Blng.  186;  Blake  y.  Jerome.  14 
Johns.  406;  Dixon  y.  Clow,  24  Wend.  188.  Cf.  McXieod  y.  Jones,  105  Mass.  403, 
with  HartweU  y.  KeUy,  117  Mass.  235. 

•fi  Harding  y.  Sandy,  43  lU.  App.  442;  Sallsbuiy  y.  Green,  17  R.  L  758,  24  Atl. 
787;  Richardson  y.  Anthony,  12  Vt  273.  Howeyer,  where  property  is  taken 
away  from  those  lo  possession,  and  in  good  faith  claiming  possession,  forcibly', 
without  authority,  and  in  their  presence,  they  may  recapture  It  without  re- 
sorting to  legal  process.  State  y.  Dooley,  121  Mo.  591,  26  S.  W.  558;  Bobb  y. 
Bosworth  (Ky.)  Litt  Sel.  Cas.  81. 

80  "If  I  baU  my  goods  to  a  man,  I  cannot  Justify  entering  his  house  to  take 
my  goods,  for  it  was  by  no  wrong  that  they  came  there,  but  by  the  act  of  us 
both."  9  Kdw.  IV.  p.  35;  pi.  10;  WUUams  y.  Morris,  8  Mees.  &  W.  488;  Webb 
y.  Beayan,  6  Man.  &  G.  1055.  But  one  may  enter  the  close  of  another  to  rescue 
a  boat  of  another  cast  there  by  a  storm.    Proctor  y.  Adams,  113  Mass.  376. 

<7  "If  I  driye  my  beasts  along  the  highway,  and  yon  haye  opened  unindosed 
land  adjoining  the  highway,  and  my  beasts  enter  your  land  and  eat  the  herbage 
thereof,  and  I  come  freshly  and  chase  them  out  of  your  land,  you  shall  not  haye 
an  action  against  me,  for  the  chasing  of  them  was  lawful.'*  6  Edw.  IV.  p.  7, 
pi.  18;  Goodwyn  y.  Cheyeley,  4  Hurl.  &  N.  631;  Tillett  y.  Ward.  10  Q.  B.  Diy. 
17;  Hartford  y.  Brady,  114  Mass.  466.  Et  yide  Amstein  y.  Gardner,  132  Mass. 
28;  Taf  t  y.  New  York.  P.  &  B.  R.  Co.,  157  Mass.  297-302,  32  N.  E.  168. 
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way  of  necessity  has  become  impassable  it  is  for  the  public's  good 
that  people  should  be  allowed  to  pass  over  the  adjoining  land.** 
Where  it  is  necessary  to  enter  upon  the  land  of  another  for  the 
preservation  of  life  ••  or  property,  as  by  entry  for  the  purpose  of 
preventing  the  spread  of  fire,***  necessity  is  a  sufBcient  excuse  By 
way  of  contrast,  the  right  to  commit  a  trespass  in  pursuit  of  animals 
fersB  naturse  is  not  now  recognized  by  English  or  American  law.*' 
Nor  is  entry  upon  another's  premises  to  cut  down  timber  justified 
simply  because  it  stood  close  to  the  line.*^  Generally,  any  public 
authority  or  direction  carries  with  it  an  exemption  from  liability 
for  what  is  necessary  and  proper  to  carry  it  into  effect.** 

Ahise  ofldcense — Trespass  ah  Initio. 

Abase,  not  consisting  in  mere  nonfeasance,  of  license  given  by  law 
but  not  of  license  given  by  parties,  to  enter  upon  lands,  makes  one  a 
trespasser  ab  initio.** 

Where  the  law  authorizes  one  to  enter  upon  the  premises  of  an- 
other, and  such  person,  having  entered,  abuses  that  license,  he  be- 
comes a  trespasser  ab  initio.  His  misconduct  relates  back  so  as  to 
make  his  original  entry  tortious.  In  the  celebrated  Six  Carpenters' 
Case,**  six  carpenters  entered  an  inn  and  were  served  with  wine, 
for  which  they  paid  They  afterwards  asked  for  more  wine,  and 
were  supplied  with  it.  This  they  refused  to  pay  for.  They  were 
sued  as  trespassers  ab  initio.  The  court  laid  down  the  three  follow- 
ing rules:  (1)  Where  a  man  abuses  an  authority  or  license  given 
him  by  law,  he  becomes  a  trespasser  ab  initio;  (2)  where  a  man 
abuses  an  authority  or  license  given  him  by  another  party,  he  may 
be  punished  for  such  an  abuse,  but  he  is  not  a  trespasser  ab  initio; 

»•  Absor  V.  French,  2  Show.  28;  Asser  v.  Pinch,  2  Lev.  234;  Campbell  v. 
Race,  7  Cush.  408;  Taylor  v.  Whitehead,  2  Doug.  745. 

•»  T.  B.  37  Hen.  VI.  p.  87,  pi.  2C. 

•0  Per  Littleton,  J.,  9  Edw.  IV.  p.  35,  pi.  10;  American  Print  Works  v. 
Lawrence,  23  N.  J.  Law,  590;  Proctor  v.  Adams,  113  Mass.  376. 

01  Paul  V.  Summerhayes,  4  Q.  B.  Div.  9;  Glenn  y.  Kays,  1  IlL  App.  479; 
Sterling  v.  Jackson,  09  Mich.  488,  37  N.  W.  845. 

•s  Toledo,  St  L.  &  K.  C.  R.  Co.  v.  Loop,  139  Ind.  542,  39  N.  B.  306. 

•3  Southern  Bell  Telephone  &  Telegraph  Co.  v.  Constantine,  9  0.  C.  A.  359, 
ei  Fed.  61. 

•«  Allen  V.  Crofoot,  6  Wend.  506.    See,  also,  Bagshaw  v.  Qaward,  1  Yel.  96c 

•«  8  Coke,  146a,  1  Smith,  Lead.  Cas.  144. 
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and  (3)  a  mere  nonfeasance  cannot  make  a  person  who  had  authority 
or  license  given  him  by  law  a  trespasser  ab  initio.  The  doctrine  of 
the  case  has  been  repeatedly  confirmed.*  •  However,  its  last  rule 
lias  been  criticised  as  being  merely  artificial,  and  in  many  cases 
has  been  practically  disregarded.*^  But  if  a  landlord,  lawfully 
entering  upon  premises  for  the  purpose  of  making  a  distress,  abuse 
this  right,  given  him  by  law,  by  converting  the  goods  to  his  own 
use,  this  would  be  such  a  positive  wrong,  and  not  the  mere  omis- 
sion to  do  something,  as  would  make  him  a  trespasser  ab  initio.** 
In  order  that  a  man  may  be  made  a  trespasser  ab  initio,  where  the 
law  has  given  him  the  entry,  the  acts  of  abuse  must  be  of  such  a 
character  that  there  will  be  continued  trespass  in  the  absence  of 
license.** 

dmsent  of  Owner  or  Occwpa/rd. 

The  justification  of  a  trespass  by  the  consent  of  owner  or  occu- 
pant is  the  logical  application  to  trespass  of  the  familiar  principles 
already  considered  that  no  one  can  object  to  what  he  has  con- 
sented to.  The  consent  of  the  party  may  be  expressed,  or  it  may 
be  implied.  Thus,  the  license  to  enter  on  land  may  be  inferred 
from  entries  made  in  course  of  friendly  visiting  extending  over  a 
great  period  of  time.^**  It  is  to  be  determined  by  the  jury,  upon 
consideration  of  all  the  circumstances  of  the  case.^*^  The  con- 
sent, however,  must  be  that  of  the  owner  and  occupant,  and  not  of 
a  third  person.^ *^    One  person  cannot  protect  himself  by  an  alleged 

»«  Oxley  V.  Watts,  1  Term  R.  12;  Bagshaw  v.  Goward,  BulL  N.  P.  81;  Har- 
nett V.  Earl  of  GuUdford,  11  Exch.  19.  And  see  Ordway  v.  Ferrln,  3  N.  H.  89; 
Adams  V.  Rivers,  11  Barb.  390;  Hale  v.  Clark,  19  Wend.  496;  Whltnef^  ▼. 
Backus,  149  Pa.  St  29,  24  Atl.  51;  WUbur  v.  Turner.  39  111.  App.  626. 

»T  Note  to  Barrett  v.  White  (3  N.  H.  210)  In  14  Am.  Dec.  366. 

»•  Gargrave  v.  Smith,  1  Salk.  221. 

e»  Taylor  y.  Jones,  42  N.  H.  25-34;  Stone  v.  Knapp,  29  Yt  501;  Adams  v. 
Rivers,  11  Barb.  390;  Six  Carpenters'  Case,  8  Coke,  146a,  1  Smith,  Lead.  Cas. 
(8th  Am.  Ed.)  p.  257. 

100  Martin  v.  Houghton,  45  Barb.  258;  Adams  y.  Freeman,  12  Johns.  408. 

101  Lampet  v.  Starkey,  10  Coke,  46b.  So,  under  a  verbal  contract  of  sale  of 
standing  trees  to  be  cut  and  removed  by  the  purchaser,  the  law  implies  a  license 
for  the  purpose  of  cutting  and  removing  the  same.  Duryea  y.  Smith,  62  Hnn, 
019, 16  N.  Y.  Supp.  688. 

102  Gentleman  y.  Soule,  32  lU.  271;  Hullng  v.  Henderson,  161  Pa.  St  558,  29 
Atl.  276. 
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or  actual  agreement  with  another  trespasser.^^'  Nor  does  the  in- 
stmction  of  plaintifTs  wife  to  remove  household  goods  justify.^  ^^ 
Where  a  party  jostifies  under  authority  from  the  individual  or  au- 
thority of  laWy  he  must  alike  show  that  he  acted  strictly  within  the 
provisions  of  such  authority.^®'  An  excess  of  license  is  a  ti'es- 
pass.*'* 

A  license  which  is  not  so  coupled  with  an  interest  as  to  become  a 
grant  is  personal  as  between  the  parties,  and  cannot  be  assigned  to 
a  stranger.^^^  It  is  said  that  there  is  no  such  right  as  a  license, 
falling  short  of  au  easement,  which  is  not  subject  to  revocation  at 
wilL^^'  The  holder  of  a  general  admission  ticket  to  a  theater  seems 
to  have  only  a  license  revocable  at  will,  and  that  on  ejection  the 
holder  must  sue  on  contract.***  The  revocation  of  a  license  may 
either  be  by  express  words  or  by  any  act  "sufficiently  signifying  the 
licensor's  will.  If  a  man  has  leave  and  license  to  pass  through  a 
certain  gate,  the  license  is  as  effectually  revoked  by  locking  the 
gate  as  by  further  notice."  ***  In  general,  a  mere  use  of  land  by  a 
licensor  in  a  manner  incompatible  with  the  license  terminates  it 
without  notice.*"  It  is  terminated  by  a  transfer  of  the  property  *" 
and  by  the  death  of  the  licensor.*" 

io»  Haaelton  v.  Week.  49  Wis.  661,  6  N.  W.  309.  Et  vide  Olsen  v.  Upsahl.  69 
111.  273;  Wmiamson  v.  Fischer,  50  Mo.  198. 

i««  Burns  ▼.  Kirkpatrick,  91  Mich.  364,  51  N.  W.  893;  Galvin  y.  Bacon,  11 
Me.  28. 

108  Gate  V.  Gate,  44  N.  H.  211. 

loe  Gapel  V.  Lyons  (Gity  Ct  N.  Y.)  20  N.  Y.  Supp.  49;  Kissecker  v.  Monn,  36 
I'a.  St.  813;  Riddle  v.  Brown,  20  Ala.  412.    Gf.  Mills  y.  Wooters,  50  lU.  234. 

107  Ackroyd  v.  Smith,  10  G.  B.  164;  Buggies  v.  Lesure,  24  Pick.  187;  Menden- 
haU  V.  Kllnck,  51  N.  Y.  246;  De  Haro  v.  U.  S.,  5  Wall.  599. 

los  Shirley  v.  Grabb,  138  Ind.  200,  37  N.  E.  130;  ViUage  of  Dwight  v.  Hayes, 
150  111.  273,  37  N.  E.  218;  Giles  v.  Simonds,  15  Gray,  441;  Eckerson  v.  Grippen, 
110  N.  Y.  585,  18  N.  E.  443;  Fargis  v.  Walton,  107  N.  Y.  398,  14  N.  E.  303; 
Totel  V.  Bonnefoy,  123  lU.  653, 14  N.  E.  687. 

i«»  Wood  V.  Leadbltter,  13  Mees.  &  W.  838;  Hyde  v.  Graham,  32  Law  J. 
Exch.  27. 

110  PoL  Torts,  S  308. 

111  Simpson  v.  Wright,  21  111.  App.  67;  Wilson  v.  Railway  Co.,  41  Minn.  56, 
42  N.  W.  600;  Johnson  v.  Skilhnan,  29  ^linn.  9.j,  12  N.  W.  149. 

112  Harris  v.  GUlingham,  6  N.  H.  9;  Maxwell  v.  Bay  City  Bridge  Co.,  41  Mich. 
453,  2  N.  W.  639;  Giles  v.  Simonds,  15  Gray,  441. 

118  Putney  v.  Day,  6  N,  H.  430;  Carter  v.  Harlan,  6  Md.  20. 
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There  is  an  important  distinction  between  a  license  and  a  license 
coupled  with  an  interest  which  becomes  a  grant.  'Tiicense  under 
seal  (provided  it  be  a  mere  license)  is  as  revocable  as  a  license  by 
parol;  and,  on  the  other  hand,  a  license  by  parol  coupled  with  a 
grant  is  as  irrevocable  as  a  deed,  provided  only  that  the  grant  is  of 
a  nature  capable  of  being  made  by  parol.''  ^^*  A  license  is  coupled 
with  an  interest  where  the  person  obtaining  a  license  to  do  a  thing 
also  acquires  a  right  to  the  possession  and  control  of  the  property 
with  which  the  license  is  connected.  In  such  cases  the  authority 
conferred  by  the  license  is  not  merely  a  permission,  but  amounts  to 
a  grant,  and  may  be  assigned  to  a  third  person.^ ^^ 

However,  even  if  the  license  be  not  actually  coupled  with  a 
grant,  but  be  so  far  executed  as  to  induce  the  belief  that  then? 
has  been  a  grant,  and  the  defendant  has  expended  considerable 
money  in  making  permanent  improvements,  Induced  by  the  silence 
of  the  plaintiff  to  believe  the  license  to  be  permanent,  it  has  been 
held  to  be  irrevocable.***  On  the  other  hand,  the  principle  is  en- 
forced that  a  license  is  revocable  even  though  the  licensor  permits 
improvements  to  be  made.  This  has  been  applied,  for  example,  to 
the  occupation  of  "a  milling  district"  by  railroad  tracks.**^ 

Liherum  TenemerUum. 

The  plea  '^iberum  tenementum"  (that  it  is  the  defendant's  land) 
raises  the  question  of  title.  A  person  in  possession,  even  if  not 
legally  entitled  to  it,  may  have  trespass  against  a  wrongdoer,  but 
not  against  the  rightful  owner."' 

Originally,  if  a  man  had  a  right  to  the  possession  of  lands,  he 

ii«  Johnson  v.  SkiUman,  29  Minn.  95-97, 12  N.  W.  149;  Miller  v.  Railroad  Co., 
G  HUl,  Gl. 

"8  Sterling  v.  Warden,  51  N.  H.  217. 

ii«  Feltham  v.  Cartwright,  5  Bing.  N.  G.  5G9;  Patrick  v.  Colerick,  3  Mees.  A 
W.  483;  Ruggles  v.  Lesure,  24  Pick.  187;  Smith  v.  Benson,  1  HiU,  176;  Sterling 
V.  Wardep,  51  N.  H.  217;  Long  v.  Buchanan,  27  Md.  502;  Wlckersbam  v.  Orr, 
9  Iowa,  253;  Rhodes  v.  Otis,  33  Ala.  578;  Rerick  v.  Kern,  14  Serg.  &  R.  267; 
Veghte  V.  Raritan,  etc.,  Co.,  19  N.  J.  Eq.  142. 

117  Jackson  &  Sharp  Co.  v.  Philadelphia,  W.  &  B.  R.  Co., '4  Del.  Ch.  180; 
Minneapolis  Mill  Co.  v.  Minneapolis  &  St.  L.  Ry.  Co.,  51  Minn.  804,  53  N.  W. 
039;  St.  Louis  National  Stock  Yards  v.  Wiggins  Ferry  Co.,  112  IlL  884; 
Ketchnm  v.  Newman,  116  N.  Y.  422,  22  N.  E.  1052. 

lis  Beddall  v.  Maitland,  17  Ch.  Div.  174;  Gunsolus  v.  Lormer,  54  Wis.  630, 
12  N.  W.  62. 
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might  enter  and  take  possession  by  force  of  arms.  In  1381,  by  the 
statute  of  5  Rich.  IL  c.  7,  it  was  provided  "that  none  from  hence- 
forth shall  make  an  entry  into  any  lands  or  tenements  but  in  case 
where  entry  is  given  by  the  law,  and  in  such  case  not  with  a  strong 
hand  nor  with  a  multitude  of  people,  but  only  in  a  lisible,  aisie,  and 
peisable  manner."  This  statute  has  in  substance  been  re-enacted 
in  all  parts  of  the  United  States.  Therefore,  if  a  claimant  of  real 
estate  out  of  possession  resorts  to  force  or  violence  amounting  to  a 
trespass  of  the  person,  to  obtain  possession  from  another  claimant 
who  is  in  peaceable  possession,  the  party  using  such  force  and  vio- 
lence is  liable  in  damages,  without  regard  to  legal  title  or  right  of 
possession.^ ^*  The  statute,  however,  is  not  inconsistent  with  the 
right  of  the  owner  of  the  premises  to  make  peaceable  entry  with- 
out the  use  of  force  or  intimidation,  as  by  means  of  a  key.***  When 
the  rightful  owner  has  also  the  right  of  possession,  he  has  the  right 
to  enter  upon  his  own  .land  peaceably;  and  if  his  entry  is  resisted 
by  force,  he  may,  it  seems,  repel  force  by  force,  and,  although  he 
may  be  liable  civilly  and  criminally  for  assault,  he  is  not  responsi- 
ble for  damages  in  trespass.* ^^ 

EOfSemerU  or  Special  Property, 

A  person  may  justify  his  trespass  to  land  by  showing  that  he  has 
a  right  of  way  over  such  land.  This  is  true  of  a  private  right  of 
way  only  so  far  as  access  and  use  are  allowed  by  the  terms  of  the 
grant,*"  or  by  use.*"    In  England,  a  right  of  way  may  exist  by 

ii»  Denver  &  R.  G.  Ry.  Co.  v.  Harris,  122  U.  S.  597,  7  Sup.  Ct.  1286.  But  see 
Low  V.  ElweU,  121  Mass.  309. 

i2«  Livingston  v.  Webster,  26  Fla.  325,  8  South.  442;  Lee  v.  Town  of  Mound 
Station,  118  111.  304,  8  N.  E.  759;  Gage  v.  Hampton,  127  111.  87,  20  N.  E.  12. 

"1  Burling  V.  Read,  11  Q.  B.  904;  Lyon  v.  Falrbank,  79  Wis.  455,  48  N.  W. 
492;  Hoffman  v.  Harrington,  22  Mich.  52;  Hoots  v.  Graham,  23  111.  81.  But 
see  Ostatag  v.  Taylor,  44  lU.  App.  469;  Twombly  v.  Monroe,  136  Mass.  404; 
Newton  v.  Harland,  1  Man.  &  G.  644;  Frazier  v.  Caruthers,  44  lU.  App.  62. 

i«a  Watts  V.  Kelson,  6  Ch.  App.  169;  United  Land  Co.  v.  Great  Eastern  Ry., 
10  Ch.  App.  586.  Compare  Newcomen  v.  Coulson,  5  Ch.  Dlv.  133.  Where,  by 
deed  in  1630,  a  sufficient  way  leave  was  granted  to  a  colliery,  the  owners  were 
allowed,  200  years  afterwards,  to  adapt  the  way  to  the  improvements  of  the 
age.  Dand  v.  Kingscote,  6  Mees.  &,  W.  174,  as  expressed  by  Malins,  V.  C,  in 
6  Ch.  Div.  139.  Compare  Finch  v!  Great  Western  Ry.  Co.,  5  Exch.  Div.  254, 
with  SkuU  V.  Qlenister,  16  C.  B.  (N.  S.)  81. 

128  Cowling  V.  Higginson,  4  Mees.  &  W.  257;  Williams  v.  James,  L.  R.  2  C. 
P.  577;  Dare  v.  Heathcote,  26  Law  J.  Exch.  245. 
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custom  in  favor  of  a  limited  proportion  of  the  public,  as  a  right  of 
way  to  church  in  favor  of  the  inhabitants  of  a  particular  parish.^'* 
No  action  lies  for  passing  or  repassing*  on  a  public  way.  It  is 
not  a  trespass  to  open  a  swinging  window  over  a  street.***  If, 
however,  a  highway  be  used  for  purposes  foreign  to  its  dedication, 
the  owner  of  the  fee  has  constructive  possession,  so  far  that  he 
may  maintain  trespass  for  such  abuse.  Thus,  trespass  will  lie  on 
the  part  of  abutting  owners  for  erecting  telephone  poles  on  a  high- 
way.*'* So  trespass  lies  for  stopping  in  front  of  a  man's  houseand 
using  towards  him  abusive  and  insulting  language.**^  What  would 
otherwise  be  a  trespass  may  be  justified  by  various  eas^nents  of 
other  descriptions.***  The  right  conferred  by  an  easement  indudes 
incidentally  the  privilege  to  enter  upon  lands  to  repair  the  subject- 
matter  of  the  easement*** 

SAMS— BBMEDIES. 

197.  Semedies  for  trespass  may  be— 

(a)  Self-help; 

(b)  Ixijiinction; 

(c)  Damages. 

The  remedy  for  a  trespass,  as  we  have  seen,  may  be  self-help;  as 
where  possession  of  lands  or  chattels  is  regained  by  force,  or  a  fresh 
entry  is  made  on  a  trespasser. 

An  injunction  will  be  issued  by  the  court,  on  a  proper  showing 
for  equitable  interference. 

There  can  be  no  fixed  rule  whereby  damages  for  trespass  will  be 
assessed.  The  extent  of  the  recovery  will  vary  with  the  right  of  the 
plaintiff.  The  merest  intrusion  upon  bare  possession  will  entitle  at 
least  to  nominal  damages,  without  proof  of  actual  harm.*** 

184  Poole  V.  Huskinson,  11  Mees.  &  W.  827. 

•  Dovaston  v.  Payne,  2  H.  Bl.  527. 

126  O'Linda  v.  Lothrop,  21  Pick.  292. 

1 2«  Board  of  Trade  Tel.  Co.  v.  Barnett,  107  111.  507. 

12T  Adams  v.  Uivers,  11  Barb.  300.  The  pubUc  have  no  right  of  holding  puhlto 
tncetings  in  a  public  thoroughfare.    Ex  parte  Lewis,  21  Q.  B.  Div.  191. 

i3t  To  hang  drying  lines:  Drewell  v.  Towler,  3  Bam.  &  Adol.  735.  To  dig 
a  ditch:    Dorrls  v.  Sulliyan,  90  Cal.  279,  27  Pac.  216. 

139  Pomfret  v.  Kicroft,  1  Saund.  321.         iso  Ante,  p.  190;  Hale,  Dam.  c.  21 
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The  measure  of  the  damages  will  also  depend  upon  the  nature  of 
the  injury,^ *^  The  ordinary  rule  is  compensation.  General  dam- 
ages will  be  inferred  by  the  law,  and  special  damages,  when  prop- 
erly pleaded  and  proved,  may  be  recovered. 

Exemplary  damages  will  be  awarded  where  there  are  circumstan- 
ces of  outrage,  insult,  or  willful,  wanton,  and  malicious  destruction 
of  property.***  It  would  seem  that  recovery  may  be  had  for  men- 
tal suffering.***  By  the  statutes  of  many  states,  double  or  treble 
damages  are  awarded  for  willful  trespass. 


WASTE— DEFINITION. 

198.  Waste  is  an  injury  done  or  suffered  by  the  owner  of 
the  present  estate  which  tends  to  destroy  or  lessen 
the  value  of  the  inheritance.^ 

Waste  is  a  wrong  depending  i)eculiarly  upon  the  local  conditions. 
To  meet  these  conditions,  many  statutory  changes  have  been  intro- 
duced. Modem  cases  must  be  construed  in  connection  with  such 
statutes."*  Waste,  however  intimately  allied  with,  is  a  wrong  dis- 
tinct from  trespass  and  from  conversion.  It  pertains  to  land  only, 
but  trespass  may  apply  to  land  and  personalty ;  conversion,  only  to 
movable  property.  In  both  trespass  and  conversion,  the  remedy  is 
based  on  the  possession,  or  right  of  possession;  in  waste,  the  wrong 
is  inflicted  by  the  person  in  possession.*** 

181  OUbert  t.  Kennedy,  22  Mich.  5,  per  Ghristiancy,  J. 

IBS  Nagle  V.  MuUlson,  34  Pa.  St  48;  Cutler  v.  Smltb,  57  lU.  252;  PeBMHMi  v. 
Zehr,  138  111.  48,  29  N.  B.  854. 

188  Bonem  V.  Bowen,  70  Mi».  142, 11  South.  791. 

184  Ckx>le7,  Torts,  I  332. 

1S8  For  iUustratlons  of  statutory  changes,  see  SuUivan  v.  O'Hara,  1  iDd.  App. 
259,  27  N.  E.  680;  Mcllvaln  ▼.  Porter  (Ky.)  7  8.  W.  309;  Dayls  r.  aark,  40  Mo. 
App.  515;  Curtlas  v.  Livingston.  36  Minn.  880,  31  N.  W.  357;  University  v. 
Tucker,  81  W.  Ya.  621,  8  S.  E.  410.    Compare  Laws  Pa.  1891,  No.  179,  p.  20& 

ii«  Dodge  V.  Davis,  86  Iowa,  77,  52  N.  W.  2;  Cooley,  Torts,  |  332. 
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SAME—KINDS  OF  WASTE. 

199.  The  gist  of  waste  is  the  unauthorized  wrong  to  the 

inheritance,  either  in  the  sense  of  the  value  or  in 
the  sense  of  destroying  the  identity.^  What  con- 
duct amounts  to  waste  is  a  question  of  fact.  In 
kind  it  may  be — 

(a)  Permissive  or  commissive;  and 

(b)  Legal  or  equitable. 

200.  Permissive  waste  is  merely  passive  conduct. 

201.  Commissive  waste  is  the  doing  of  a  willfiil  injury  to 

the  premises  concerned. 

Allowing  a  house  to  go  to  rain  by  reason  of  nonrepair  is  permis- 
sive waste.  An  action  does  not  lie  for  such  waste  against  a  tenant 
at  will  who  has  not  covenanted  to  repair/'"  nor  against  a  teDant 
from  year  to  year.^'*  While  there  is  some  doubt  on  the  questioij, 
it  seems  that  a  tenant  for  years  who  has  not  covenanted  to  repair 
is  liable  for  permissive  waste.**^  A  tenant  for  life  is  liable  for  such 
waste.^*^  A  dowress  is  not  liable  for  permissive  waste,  unless  the 
property  involved  is  such  that  a  prudent  owner  of  the  fee  would 
keep  in  repair  to  prevent  permanent  injury  to  the  fee.  Therefore, 
it  is  not  waste  to  allow  buildings  used  for  housing  slaves  before  the 
emancipation  to  remain  unrepaired  thereafter,  unless  their  utility 
in  some  other  direction  be  apparent.^**  To  sufifer  a  gin  mill  to 
be  dismantled,**'  however,  is  permissive  waste.  It  is  also  per- 
missive waste  to  allow  a  pasture  to  be  overrun  with  weeds.*** 

• 

1ST  Jessel,  M.  R.,  In  Jones  v.  Chappell,  L.  U.  20  Eq.  530-^2. 

1S8  Harnett  v.  Maitland,  16  Mees.  &  W.  257. 

189  Torriano  v.  Young,  6  Car.  &  P.  8;  Martin  v.  Gilbam,  7  Adol.  &  B.  540. 
Indeed,  In  Kentucky  an  action  at  law  for  permissive  waste  will  not  lie.  Smitii 
V.  Mattlngly,  96  Ky.  228,  28  S.  W.  503. 

140  Torriano  v.  Young,  6  Car.  &  P.  8;  Heme  v.  Bembow,  4  Taunt  764;  Greene 
V.  Cole,  2  Saund.  252;  Woodhouse  v.  Walker,  5  Q.  B.  Div.  404. 

1*1  Yellowly  v.  Gower,  11  Exch.  274^294. 

i«s  Sherrill  v.  Connor,  107  N.  C.  630, 12  S.  E.  588. 

148  Cannon  v.  Barry,  59  Miss.  289. 

i««  Clemence  v.  Steere,  1  B.  I.  272. 
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Commissive  waste  may  be  committed  by  tenants  at  will^  for  life, 
for  a  term  of  one  year,  and  from  year  to  year.  The  tendency  of 
American  cases  is  to  hold  a  tenant  liable  for  waste,  regardless  ot 
the  duration  or  origin  of  his  term.^*'  A  tenant  in  dower  is  un- 
doubtedly liable  for  commissive  waste.***  The  authorities  do  not 
agree  as  to  whether  a  lessee  for  life  or  years  is  liable  for  waste 
committed  by  a  stranger.  The  English  authorities  seem  to  think 
that  the  lessee  is  presumed  to  be  capable  of  preventing  it.  There- 
fore the  lessor  has  his  action  against  the  lessee  for  waste,  and  the 
lessee  has  his  action  of  trespass  against  the  wrongdoer.**^  A  dow- 
ress  has  been  held  not  liable  for  waste  committed  by  third  persons 
without  her  consent.***  As  to  the  nature  of  commissive  waste, 
the  American  authorities  are  neither  in  harmonv  with  themselves 
nor  with  the  English  cases.  **While  our  ancestors  brought  over  to 
this  country  the  principles  of  the  common  law,  these  were  neverthe- 
less accommodated  to  these  new  conditions."  **•  Accordingly,  it  is 
a  question  of  fact  as  to  what  acts  constitute  waste,  having  reference 
to  actually  existing  conditions,  and  the  finding  on  such  question 
will  not  be  disturbed  on  conflicting  evidence.*"**  It  is  not  waste  to 
use  the  premises  in  accordance  with  good  usage  and  for  purposes 
for  which  they  were  manifestly  designed.  Thus,  the  unauthoris&ed 
digging  of  clay  by  a  tenant  is  waste,  where  there  is  nothing  in  the 
situation  of  the  premises  or  other  special  circumstances  to  take  the 
case  out  of  the  general  rule."*  But,  where  the  works  for  carry- 
ing on  the  business  of  making  brick  have  been  constructed  and 
established,  and  the  business  lawfully  undertaken  by  the  owners 
of  the  land,  it  is  not  waste  for  a  tenant  to  continue  the  business 
in  the  customary  way.*'*  On  the  same  principle,  while  a  tenant 
may  not  open  new  or  discontinued  mines  or  quarries,**'  yet  he  may 

145  Boefer  v.  Sheridan,  42  Mo.  App.  226. 

i4e  Cooley,  Torts,  §  333;  1  Scrlb.  Dower,  212-214;  2  Scrlb.  Dower,  795. 
i*T  Ball,  Torts,  59;  Regan  v.  Luthy  (Com.  Pi.)  11  N.  T.  Supp.  709. 
1 4 «  WlUey  V.  Laraway,  64  Vt.  559,  25  Atl.  430. 
149  Gaston,  J.,  in  Shine  v.  Wilccx,  1  Dev.  &  B.  Eq.  631. 
1 00  Jackson  v.  Brownson,  7  Johns.  227. 
iBi  Livingston  v.  Reynolds,  2  Hill,  157. 

IBS  Russell  V.  Merchants'  Bank  of  Lake  City,  47  Minn.  286,  50  N.  W.  228. 
Compare  University  v.  Tucker,  31  W.  Va.  621,  8  S.  B.  410. 
168  Gaines  v.  Green  Pond  Iron  Min.  Co.,  32  N.  J.  Eq.  86.    If  coal  has  been 
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exhaust  mines  and  quarries  opened  at  the  commencement  of  the 
estate  without  committing  waste.*"    As  to  the  use  of  soil  in  hus- 
bandry,  it  was  originally  held  that  any  conyersion  of  land  from  one 
species  to  another,  as  plowing  up  woodland,  or  turning  arable  into 
pasture  land,  was  waste;  but  modern  authorities  do  not  bear  this 
out**^'     Whether  such  conversion  interferes  with  the  value  as 
a  whole,  and  the  sanction  of  similar  usage  by  good  farmers,  are 
proper  considerations  for  the  jury."*    Putting  all  the  land  into 
wheat  may  be  waste;  so  may  negligence  to  observe  the  proper  rota- 
tion of  crops.*'^    The  exhaustion  of  the  soil  may  be  waste,*'*  al- 
though mere  bad  farming  is  not.***    Commissive  waste  may  affect 
timber  and  other  products  grown  on  land.    With  regard  to  such 
products  the  law  will  depend  largely  on  the  local  custom  and  on 
the  peculiar  condition  of  the  country  in  which  the  question  may 
arise.    While,  in  England,  outside  of  local  usage,  the  tenant  could 
taJte  wood  for  ordinary  use,  as  for  fuel  or  for  repair,  he  would  be 
liable  for  waste  if  he  exceeded  what  was  reasonable.***     In  this 
country,  cutting  valuable  forest  trees  where  there  is  little  woodland 
Du  a  farm  may  be  waste;  ***  but  it  is  not  waste  to  cut  timber  for 
necessary  repair, — ^for  example,  to  fence.***    "Any  such  strictness 
ts  existed  in  England  would  be  manifestly  unsuited  to  the  condition 
3f  things  in  other  parts  of  this  country,  because  it  would  be  of 
iome  service  to  the  inheritance.    In  newer  states,  where  timber  is 
iibundant,  it  might  indeed  be  beneficial  to  the  inheritance,  rather 
than  wasteful,  to  permit  the  timber  to  be  removed;  and  therefore 

mined  for  domestic  use,  the  life  tenant  may  not  mine  for  sale.  Franklin  Goal 
Co.  V.  McMillan,  49  Md.  540. 

1B4  Sayera  v.  Hoskinson,  110  Pa.  St.  473,  1  Atl.  308;  Gnihbs'  Appeal,  90  Pa. 
St  228. 

158  Pol.  Tort8,  285. 

1B6  Cliapel  V.  HuU,  00  Mich.  167,  26  N.  W.  874. 

1 57  wilds  v.  Layton,  1  I>el.  Ch.  226. 

108  Sarles  v.  Sarles,  3  Sandf.  Ch.  (N.  Y.)  601. 

iB»  Richards  v.  Torbert,  3  Houst.  (Del.)  172, 

leo  2  Bl.  Comm.  35;  1  Washb.  Real  Prop.  129. 

lei  Powell  V.  Cheshire,  70  Ga.  357;  Huddleston  v.  Johnson,  71  Wis.  836,  37 
N.  W.  407. 

let  Calvert  v.  Rice,  91  ICy.  533,  16  S.  W.  351.  Compare  Den  v.  Kinney,  5  N. 
J.  Law,  634. 
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what  is  wasteful  elsewhere  might  in  these  sections  of  the  country  be 
I)ermissible."  ^•'^  It  is  not  waste  for  the  life  tenant  to  cut  wood 
or  timber  so  as  to  fit  the  land  for  cultivation  op  pasture  conform- 
able to  the  rules  of  good  husbandry;  and  this  is  so  even  where 
the  wood  OP  timber  so  cut  is  sold,  used,  or  consumed  on  the  prem- 
ises.* •*  But  the  mere  fact  that  the  value  of  the  land  is  not  di- 
minished, or  that  it  may  be  increased,  is  no  defense  in  an  action  for 
actual  waste.**" 

It  is  waste  to  pull  down  houses,  outbuildings,  or  walls,  to  remove 
wainscots  or  floors,  to  build  up  old  windows  or  doors,  or  to  open 
new  ones,  or  to  change  one  species  of  building  into  another, — ^as  a 
water  mill  into  a  wind  mill,  or  a  com  miU  into  a  malt  mill.***  The 
tearing  down  of  a  house  is  waste,  even  if  it  be  done  for  the  purpose 
of  erecting  a  better  one.**^ 

202.  Legal  ^^aste  is  a  term  used  to  describe  ^^aste  for  which 
there  lay  a  remedy  at  la^w.  Equitable  waste  is  a 
term  used  to  describe  waste  which  was  only  recog- 
nized as  such  and  relieved  against  in  equity. 

Though  a  life  estate  is  given  '^without  imi)eachment  of  waste,"  the 
tenant  for  life  will  stiU  be  restrained  from  conmiitting  wanton  or 
malicious  waste,  such  as  damaging  and  destroying  buildings  or 
boundary  walls,  cutting  down  wood  unfit  for  timber,  or  trees  grown 
for  shelter  or  ornament,  or  destroying  a  field  by  carrying  away 
brick  earth.***  Such  waste  is  called  equitable  waste.  The  words 
^o  have  and  to  hold,  and  to  use  and  control  as  the  lessee  thinks 

i«s  Gooley,  Torts,  833;  King  v.  Miller,  09  N.  G.  683,  6  S.  E.  660;  McGregor  v. 
Brown,  10  N.  T.  114. 

!•«  Keeler  v.  Eastman,  11  Yt  293;  WOliard  v.  WlUIard,  56  Pa.  St.  119;  Ap- 
peal of  Campbell,  2  Doug.  (Mich.)  141;  Van  Densen  v.  Young,  29  N.  Y.  9; 
Schnebly  y.  Schnebly,  26  111.  116;  WUklnson  v.  Wilkinson,  59  Wis.  557,  18  N. 
W.  527. 

3«B  Rossman  v.  Adams,  91  Micb.  69,  51  N.  W.  685;  Moses  v.  Johnson,  88  Ala. 
517,  7  South.  146. 

^•«  Smyth  V.  Carter,  18  Beav.  78;  BaU,  Cas.  Torts,  57. 

i«T  Dooly  V.  Strlngham,  4  Utah,  107,  7  Pac.  405. 

^«t  Vane  v.  Barnard,  2  Vem.  738;  Bishop  of  London  v.  Web,  1  P.  Wins. 
628;  Marqnis  of  Downshlre  t.  Sandys,  6  Ves.  107;  2  Bl.  Conmi.  282. 

HALS,  TORTS— 26 
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proper,  for  his  benefit  during  his  natural  life,"  import  a  lease  with- 
out impeachment  for  waste.  But  such  words  are  not  to  be  treated 
as  importing  a  license  to  destroy  or  injure  the  estate,  but  to  do 
all  reasonable  acts  consistent  with  the  preservation  of  the  estate 
which  in  law  might  be  waste.  Such  a  lease  does  not  permit  the 
tenant  to  entirely  strip  the  land  of  timber,  convert  it  into  lumber, 
and  sell  it  away  from  the  inheritance.*'* 

SA.ME— BEMEDIES. 

203.  The  ordinary  remedies  for  waste  are 

(a)  An  award  of  damages,  or 

(b)  The  issuance  of  an  injunction  against  the  recurrence 

of  mischief. 

Damages. 

The  actual  damages,  where  recovery  is  allowed,  are  meted  out  on 
the,  same  principles  which  would  govern  recovery  in  trespass,  and  in 
proportion  to  the  injury  sustained.*^ •  One  can  recover  only  such 
damages  as  affect  his  expectant  estate,  and,  in  general,  these  dam- 
ages are  the  amount  the  estate  is  diminished  thereby  in  value.^'* 
The  damage  may  be  recovered  against  a  mortgagor  or  his  vendee  for 
acts  of  waste  committed  with  a  knowledge  that  the  value  of  the  se- 
iurity  will  be  injured  thereby,^^^  even  though  in  its  damaged  condi- 
tion it  is  of  sulficient  value  to  satisfy  the  mortgage  debt.*'*  Double 
or  treble  damages  are  often  awarded  by  statute. 

Injunction, 

The  issuance  of  an  injunction  to  prevent  the  commission  or  con- 
tinuance of  waste  is  governed  by  ordinary  equitable  principles.  A 
fourt  of  equity  will  not  interfere  to  prevent  by  injunction  permis- 
sive waste,  but  will  leave  the  aggrieved  party  to  his  remedy  at 
law.^'*    Nor  will  it  grant  an  injunction  against  ameliorating  or  im- 

i6»  Duucombe  v.  Felt,  81  Mich.  332,  45  N.  W.  1004. 
170  3  Suth.  Dam.  §  10i«;  Van  Deuscn  v.  Young,  29  N.  Y.  9. 
1713  Suth.  Dam.  %  1034,  note  4;  Webb  v.  Portland  Manuf' g  CJo.,  Z  Somn.  189, 
Fed.  Cas.  No.  17,322. 
172  Van  Pelt  v.  McGraw,  4  N.  Y.  110;  Wilson  v.  Maltby,  59  N.  Y.  126-129. 
178  Brj'om  V.  Chapin,  113  Mass.  308. 
174  Po\\T8  V.  Blagrave,  4  De  Gex,  M.  &  G.  448. 
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proving  waste,  as  building  a  valuable  house  on  the  land.^"  In 
general,  it  will  not  issue  unless  the  injury  is  so  irreparable  that 
damages  would  afford  no  adequate  compensation. 


CONVEBSION— DEFINITION. 

204.  Conversion  is  an  unauthorized  act  which  deprives 
another  of  his  property,  permanently  or  for  an  in- 
definite time. 

The  law  of  conversion  was  to  a  great  extent  developed  through 
the  common-law  action  on  the  case,  "trover."  The  question  which 
was  originally  asked  was,  not  whether  there  was  the  substantive 
wrong,  conversion,  in  a  given  instance,  but  whether  trover  would 
lie.  Indeed,  the  remedy  and  the  wrong  are  now  alike  commonly 
referred  to  as  "trover  and  conversion." 

The  action  of  trover,  according  to  the  original  form  of  declaration, 
was  applicable  only  to  cases  where  the  plaintiff  had  lost  his  goods 
and  they  were  subsequently  found  and  appropriated  by  the  defend- 
ant. Even  under  common-law  practice  and  pleading,  the  averments 
of  loss  and  finding  have  long  been  considered  immaterial,  and  are 
not  traversable  by  the  defendant.*^*  Even  in  jurisdictions  where 
the  code  system  of  pleading  is  in  force,  the  name  is  still  applied  to 
the  action  brought  to  recover  the  legal  measure  of  damages  for  per- 
sonal chattels  wrongfully  converted. 

Trespass  and  trover,  while  distinct  forms  of  action,  may  in  many 
instances  lie  for  the  same  wrong,  at  the  plaintiff's  option.  They 
have  become  largely,  if  not  wholly,  interchangeable  ^^^  as  to  injuries 

IT 5  Doherty  v.  AUman,  3  App.  Cas.  709.  Compare  MiUer  v.  Waddingham,  91 
Cal.  377,  27  Pac.  750. 

iTe  Clerk  &  L.  Torts,  1G7.  The  origin  of  trover,  its  distinction  from  other 
forms  of  common-law  actions,  and  Its  justification,  will  be  found  set  forth  in 
Burroughes  v.  Bayne,  5  Hurl.  &  N.  296;  especially  by  Martin,  B.  England  t. 
Cowley,  L.  R.  8  Exch.  126;  Hlort  v.  Bott,  L.  R.  9  Exch.  86. 

1T7  As  to  distinctions  between  trespass  and  trover,  see  Shea  v.  Inhabitants  of 
Mllford,  145  Mass.  525,  14  N.  E.  769:  Downs  v.  Finnegan,  58  Minn.  112,  59  N. 
W.  981;  Stanley  v.  Gay  lord,  1  Ctish.  536-553;  Thorogood  v.  Robinson,  6  Q.  B. 
709;  Bushel  v.  Miller,  I  Strange,  128;  Farnsworth  v.  Lowery,  134  Mass.  512. 
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to  personal  property.*^*  The  fundamental  distinction  between  them 
is  founded  on  this:  Trespass  is  essentially  a  wrong  to  the  actual 
possessor;  conversion  is  a  wrong  to  the  i>erson  entitled  to  immediate 
possession.  The  actual  possessor  is  frequently,  but  not  always,  the 
person  entitled  to  immediate  possession.  So  that  trover  sometimes 
may,  but  does  not  necessarily,  include  trespass. 

SAME— TITLE  TO  MAINTAIN. 

206.  To  entitle  him  to  recover  in  trover  and  conversion^ 
the  plaintiff  or  his  assig^nor  must  have  had  at  the 
time  of  the  alleged  wrong 

(a)  Property,  general  or  special,  entitling  him  to  imme- 

diate possession;  or 

(b)  Actual  possession. 

To  recover  in  trover,  plaintiff  must  show  possession  in  fact,  or  the 
right  to  recover  possession.  The  wrong  is  not  done  to  the  thing 
itself,  but  to  the  abstract  right  to  the  thing.  The  plaintiff,  ac- 
cordingly, must  allege  and  prove  possession  or  right  of  possession 
at  the  time  of  the  alleged  wrong;  not  indefinitely  or,  for  example, 
at  the  time  of  the  commencement  of  the  action.*^*  Absolute  own- 
ership of  chattels — the  right  of  general  property — is  said  to  draw 
to  it  the  right  of  possession.^  *^  This  would  seem  to  mean  no  more 
than  that  ownership  confers  the  right  to  take  possession.  There- 
fore one  in  whom  is  vested  absolute  property  in  a  chattel  may  main- 
tain trover  against  one  who  interferes  with  it,  although  he  has 
never  had  possession  in  fact.^"^  Constructive  possession  is  sui&- 
cient"» 

178  Trover  will  not  lie  for  an  injury  to  real  estate.  But  a  building  may  be 
converted.    Osbom  v.  Potter,  101  Mich.  300,  59  N.  W.  606. 

!'•  Gordon  v.  Harper,  7  Term  R.  9;  Bradley  v.  Copl^,  1  C.  B.  085;  Sawyer 
V.  Robertson,  11  Mont.  416,  28  Pac.  456;  Hunter  v.  Gronkhite,  9  Ind.  App.  470, 
36  N.  E.  924;  McLaughlin  v.  Waite,  9  Cow.  670. 

ISO  Lexington  &  O.  Ry.  Co.  v.  Kidd,  7  Dana,  245;  Abercrombie  v.  Bradford, 
16  Ala.  560-567. 

i«i  Ball,  Torts,  70;  Gordon  v.  Harper,  7  Term  R.  9,  2  Saund.  47a,  note  1; 
Ayer  v.  Bartlett,  9  Pick.  156. 

i»  Bristol  V.  Burt,  7  Johns.  254;   McCombie  v.  Davies,  6  East,  54a 
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There  are,  however,  many  kinds  of  special  property,  not  amount- 
ing to  absolute  ownership,  which  are  sufficient  to  entitle  one  to  re- 
cover for  conversion.  Special  property  denotes  the  possession  of 
one  who  has  a  qualified  interest;  and  it  is  sometimes  added  to  one 
who  has  only  bare  possession.  Where  a  person  relies  on  special 
property,  there  must,  ordinarily,  be  adduced  evidence  of  possession. 
Possession  is  not  annexed  to  it  by  a  construction  of  law.*®'  Bare 
possession,  as  of  a  finder,  gives  sufficient  right  to  maintain  trover.*** 
The  possession  of  chattels  is,  in  general,  prima  facie  evidence  of 
property,  and  of  a  right  to  their  possession,'  if  not  against  all  who 
cannot  show  a  better  title,  at  least  against  all  who  rely  on  an  infe- 
rior one.**'  As  between  the  finder  and  one  who  claims  the  chattel 
as  owner,  the  former  may  retain  the  property  a  reasonable  length  of 
time  to  satisfy  himself  whether  the  claimant  is  the  owner.*  •• 

Few  things  in  law,  it  is  said,  are  more  difficult  to  determine  than 
what  is  a  sufficient  right  of  property  to  support  trover  or  re- 
plevin.**^ The  defendant  cannot  succeed  by  setting  up  the  title  of 
a  third  person,  unless  he  can  so  connect  himself  with  such  third 
person  as  to  claim  title  under  him.***  Accordingly,  he  is  driven  to 
defending  his  right  to  the  property,  and  to  attacking  ,that  of  the 
plaintiff.  The  respective  rights  of  possession  of  defendant  and 
plaintiff  vary  from  those  of  an  absolute  owner  to  those  of  a  thief. 
To  illustrate,  it  seems  clear  that  the  owner  of  personal  property 
leased  to  another  cannot  maintain  trover  for  a  conversion  pending 
the  demise,* ••  A  vendor  may  deliver  personal  property  under  a 
conditional  sale,  reserving  title  in  himself,  and  under  such  an  agree- 
ment regain,  possession,  without  becoming  liable  in  conversion. 
And  he  has  been  allowed  to  recover  in  trover  against  such  vendee 

i«>  2  Greenl.  Ev.  {  637,  note  2  et  seq.;  Clark  v.  Draper,  19  N.  H.  419. 

!»♦  Armory  v.  Delamirie,  1  Strange,  505. 

185  Adams  V.  McGlInchy,  66  Me.  474;  Gilson  v.  Wood,  20  lU.  38. 

!•«  laack  V.  Clarke,  1  RoUe,  130;  Clark  v.  Chamberlain,  2  Mees.  &  W.  7a 

i>7  1  Smith,  Lead.  Cas.  (8th  Am.  Ed.)  pt.  1,  p.  690. 

188  Jeffries  v.  Great  Western  Ry.  Co..  5  El.  &  Bl.  802-805;  Biddle  v.  Bond. 
34  Law  J.  Q.  B.  137;  Wheeler  v.  Lawson,  103  N.  Y.  40,  8  N.  E.  360;  Steele 
T.  Schricker,  55  Wis.  134,  12  N.  W.  306;  Brown  v.  Shaw,  51  Minn.  266,  53  N. 
W.  633. 

!••  Gordon  v.  Harper,  7  Term  R.  9;  1  Chit.  PI.  152;  2  Greenl.  Ev.  f  640. 
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for  disposing  of  it  without  his  consent/*®  and  against  third  persons 
purchasing  it  with  knowledge  of  the  terms  under  which  the  vendee 
held  it.*'^  But  such  third  persons  are  not  liable  to  the  vendee 
under  such  circumstances.^"^  A  bailee,  pledgee,  mortgagee,  or 
holder  of  other  special  interest  has  sufficient  property  to  enable 
him  to  recover  the  full  value  of  the  personal  property  as  against  a 
stranger  to  the  title;  but  he  must  account  to  the  general  owner 
for  the  surplus  recovered  beyond  the  value  of  his  own  interest.*** 
As  against  the  general  owner,  or  one  in  privity  with  the  general 
owner,  he  can  recover  cfhly  the  value  of  his  special  property.  On 
the  other  hand,  abuse  by  the  bailee  of  his  special  property  renders 
him  liable  in  conversion  to  its  owner.  The  hirer  of  a  piano,  who 
sends  it  to  an  auctioneer  to  be  sold,  is  guilty  of  conversion;  and 
so  is  the  auctioneer  who  refuses  to  deliver  it  up  unless  expenses 
incurred  be  firet  paid.***  Trover  will  not  lie  against  a  mortgagee 
for  repossessing  himself  of  the  goods  on  condition  broken  by  mort- 
gagor.**'  An  action  will  lie  by  a  mortgagee  against  the  mortgagor 
or  his  privies  for  removing  the  chattels  mortgaged,  whether  the 
mortgage  is  due  or  not*** 

SAMir-THE  UNAUTHORIZED  ACT. 

206.  The  act  of  conversion  is  the  distinct,  unauthorized,  and 

positive  assumption  of  the  powers  of  a  true  o^raer. 

207.  Neither  the  benefit  to  defendant  resulting  firom  the 

act,  nor  ordinarily  the  motive  inducing  it,  but  the 
loss  to  plaintiff,  is  the  basis  of  the  -wrong. 

190  Watson  v.  Goodno,  66  Vt.  229,  28  Ati.  987. 

191  Cf.  Smith  V.  Wood,  63  Vt.  534,  22  Atl.  575. 

102  A  person  who  pays  for  putting  designs  on  a  lithographic  stone,  title  to 
which  is  agreed  to  be  in  the  printer,  cannot  sue  third  persons  for  its  conver- 
sion.   Knight  y.  Sackett  &  Wilhelms  Lith.  Co.,  141  N.  Y.  4()4,  36  N.  E.  392. 

los  Faloln  v.  Manning,  35  Mo.  271;  Atkins  v.  Moore,  82  111.'  240;  Mechanics* 
&  Traders*  Bank  of  Buffalo  v.  Farmers'  &  Mechanics'  Nat.  Bank  of  Buffalo,. 
60  N.  Y.  40;  Hale,  Bailm.  pp.  58,  89,  196,  214. 

1*4  Loeschman  v.  Machin,  2  Starkie,  311. 

i»5  First  Nat.  Bank  of  Colorado  Springs  v.  Wilbur,  16  Colo.  316,  26  Pae. 
777;   Hanson  v.  Tarbox,  47  Minn.  433,  50  N.  W.  474. 

^»e  Gill  V.  Weston,  110  Pa,  St  312,  1  Atl.  021. 
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808.  The  fact  of  wrongful  assumption  of  dominion,  when 
established,  entitles  the  owiier  or  possessor  to  recov- 
er in  trover,  despite  his  subsequent  dealings  with 
the  property  not  amounting  to  a  legal  discharge. 

Every  distinct  act  of  dominion  exerted  over  property  in  denial 
of  the  owner's  right  or  inconsistent  therewith  amounts  to  conver- 
sion.^** By  an  act  of  dominion  is  meant  an  act  tantamount  to  an 
exercise  of  ownership.**"  Mere  assertion  of  ownership  would  not 
seem  to  be  sufBcient***  The  act  must  be  unauthorized.  If  it  is 
done  in  accordance  with  authority  of  law,  whether  process  of  law 
OP  otherwise,*^®  or  with  the  consent  of  the  party,***  it  is  no  wrong. 
The  act  must  be  a  positive  tortious  act.  A  merely  passive  defend- 
ant cannot  be  guilty  of  conversion.***  Nonfeasance  or  neglect  of 
legal  duty,  as  a  mere  failure  to  perform  an  act  made  obligatory  by 
contract  or  by  which  property  is  lost  to  the  owner,  does  not  consti- 
tute conversion.***  Thus,  a  bailee  is  not  liable  in  trover  for  loss 
of  property  through  larceny  from  him,  or  because  of  negligence 
resulting  in  its  destruction.***    Indeed,  it  is  doubtful  whether  a 

i»T  See  Fonldes  v.  WlUoughby,  8  Mees.  &  W.  540;  Bristol  v.  Burt,  7  Johns. 
254;  Frome  v.  Dennis,  45  N.  J.  taw,  515;  Webber  v.  Davis,  44  Me.  147-152; 
Nichols  V.  Newsom,  2  Murph.  (N.  G.)  302;  MiUer  v.  Baker,  1  Mete.  (Mass.) 
27;  Forbes  v.  Railroad  Ck>.,  133  Mass.  154;  Spooner  v.  Manchester,  Id.  270; 
Pease  v.  Smith,  61  N.  Y.  477;  Salt  Springs  Nat.  Bank  v.  Wheeler,  48  N.  Y.  492; 
Hollins  V.  Fowler,  L.  R.  7  H.  L.  757;  Lewis  v.  Ocean  Nav.  &  Pier  Co., 
125  N.  Yv  341,  26  N.  E.  301;  Olds  v.  Chicago  Open  Board  of  Trade,  33  IlL 
App.  445;  Johnson  v.  Farr,  60  N.  H.  426;  Reeve  v.  Fox,  40  111.  App.  127. 

i»>  Bigelow,  Torts,  184. 

1^9  Bumside  v.  Twitchell,  43  N.  H.  390. 

soo  Stevens  v.  Curtis,  18  Pick.  227.  And  see  Wilson  v.  McLaughlin.  107 
Mass.  587;  Bonney  v.  Smith,  121  Mass.  155;  Tobtn  v.  Deal,  60  Wis.  87,  IS 
N.  W.  634.  Necessity  may  be  Justification,  as  throwing  goods  over  in  a 
storm.  Bird  v.  Astcock,  2  Bulst  280;  Drake  v.  Shorter,  4  Esp.  166;  Perkins 
V.  Ladd,  114  Mass.  420. 

SOI  HiUs  V.  SneH,  104  Mass.  173. 

2oa  Ragsdale  v.  WiUiams,  8  Ired.  498:  Farrar  v.  RoUins,  37  Vt.  295;  Biel 
V.  Homer,  9  Misc.  Rep.  492.  30  N.  Y.  Supp.  227. 

2o»  Sturges  v.  Keith,  57  111.  451;  Dame  v.  Dame.  38  N.  H.  429;  Rogers  v. 
Huie,  2  Cal.  571;  Bowlin  v.  Nye,  10  Cush.  416;  Ragsdale  v.  Williams,  8  Ired. 
498;  Devereux  v.  Barclay,  2  Bam.  &  Aid.  702. 

>««  Ross  V.  Johnson,  5  Burrows.  2825;  Packard  v.  Getman,  4  Wend.  013; 
Mnlgrave  v.  Ogden,  Cro.  Eliz.  219. 
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person  already  in  possession  can  commit  the  wrong  of  conversion 
by  any  act  of  interference  limited  to  a  special  purpose,  and  falling 
short  of  the  total  assumption  of  the  powers  of  a  true  owner,  and 
depriving  such  owner  of  all  beneficial  use  of  the  property.^®* 

Violation  of  Absdinibe  Duty.  « 

It  is  not  necessary  to  show  advantage  on  the  part  of  the  defend- 
ant The  property  need  not  have  been  converted  to  his  own  use; 
deprivation  on  the  part  of  the  plaintiff  is  sufficient*®*  As  has  been 
seen,  the  duty  to  respect  the  property  and  possession  of  another 
is  absolute.  One  is  not  excused  by  showing,  for  example,  that  he 
was  not  personally  guilty  of  intentional  fraud,*®^  or  that  he  acted 
under  an  honest  but  mistaken  idea  of  title.*®*  The  duty  to  respect 
property,  however,  is  not  so  absolute  as  entirely  to  disregard  the 
intention  of  the  defendant  It  has  been  held  by  the  highest  au- 
thorities that,  when  the  act  done  is  equivocal  in  its  nature,  there 
must  be  an  intention  of  the  defendant  to  take  to  himself  the  prop- 
erty in  the  goodsf  or  to  deprive  plaintiff  of  it,  to  make  him  liable  for 
conversion.*®*  The  absence  of  an  improper  motive,  however,  while 
not  ordinarily  a  matter  of  justification,  may  materially  affect  the 
measure  of  plaintiff's  damage.**® 

205  England  v.  Ck>wley,  L.  R.  8  Exch.  126. 

206  Perkins  v.  Smith,  1  Wils.  328;  Parker  v.  Godin,  2  Strange.  813;  Hiort 
T.  Bott,  L.  R.  9  Excb.  86,  and  cases  post,  p.  410,  note  218;  Stephens  v.  Blwall, 
4  Maule  &  S.  259;  Devereux  v.  Barclay,  2  Bam.  &  Aid.  702;  Youl  v.  Har- 
bottle,  Peake,  68. 

20T  Bonaparte  v.  Clagett,  78  Md.  87,  27  Atl.  619. 

208  Waverly  Timber  &  Iron  Co.  v.  St  Louis  Cooperage  Co.,  112  Mo.  388, 
20  S.  W.  566;  Spraights  v.  Hawley,  39  N.  Y.  441;  Wilson  v.  Hoffman,  93  Mich. 
72,  52  N.  W.  1037;  Kenney  v.  Ranney,  96  Mich.  617,  55  N.  W.  982. 

200  Simmons  v.  LiUystone,  8  Exch.  431;  Fouldes  v.  WiUoughby,  8  Mees.  & 
W.  540.  Post,  pp.  415,  416.  Thus,  if  a  person  who  hires  a  horse  to  drive  to  a 
particular  place,  by  mistake  takes  the  wrong  road,  and  on  such  discovery 
returns  by  a  circuit  through  another  town,  he  is  not  liable  in  trover  for  con- 
version of  the  horse.  Spooner  v.  Manchester,  133  Mass.  270;  Shea  v.  MUford, 
145  Mass.  525,  14  N.  E.  769. 

^10  Baltimore  &  O.  R.  Co.  v,  O'DonneU,  49  Ohio  St.  489,  32  N.  B.  476; 
Wooden-Ware  Co.  v.  U.  S.,  106  U.  S.  432,  1  Sup.  Ct  398. 
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'  SvhseguerU  Dealmgs  with  Property, 

The  subsequent  offer  to  return,  or  the  subsequent  recovery  or  re- 
turn, of  the  property  wrongfully  converted  by  another,  or  its  pro- 
ceeds, in  part  or  whole,  does  not  extinguish  the  owner's  right  of  ac- 
tion against  the  wrongdoer,^^*  but  operates  only  by  way  of  mitigat- 
ing damages.*"  A  judgment  in  trover  does  not  vest  the  title  of 
the  property  in  the  defendant,  unless  such  judgment  be  for  the 
value  of  the  proi)erty, — not  for  merely  nominal  damages, — ^and  is 
followed  by  satisfaction.*"  The  owner  may,  however,  treat  the 
transaction  as  a  sale,  and,  by  waiving  the  tort,  maintain  an  action 
ex  contractu.    The  effect  of  this  would  be  to  pass  title.'" 

209.  An  act  of  conversion  is  committed  when  one  of  the 
following*  circumstances  exists,  or  more  than  one 
concur: 

(a)  When  the  property  is  wrongfully  taken; 

(b)  When  it  is  wrongfully  parted  with; 

(c)  When  it  is  wrongfully  retained; 

(d)  When  it  is  wrongfully  destroyed. 

Taking  Property. 

The  fiction  of  finding,  as  an  essential  of  trover,  has  been  abolished. 
''It  is  not  material  whether  the  tenant  got  possession  lawfully,  or 
unlawfully.  In  the  latter  case  he  waives  the  trespass  and  admits 
the  possession  to  have  been  lawfully  gotten,  when  he  sues  in  tro- 
ygj.wai5    Taking  may  constitute  the  act  of  conversion.***    "Any 

ail  Robinson  v.  Lewis,  6  Misc.  Rep  37,  25  N.  Y.  Supp.  1004;  Carpenter  v. 
American  Bldg.  &  Loan  Ass*d,  54  Minn.  403,  56  N.  W.  d5»  577. 

21S  WiUiams  V.  Archer,  5  C.  B.  318;  Glbbs  v.  Chase,  10  Mass.  125;  Brews- 
ter V.  SUliman,  38  N.  Y.  423.  On  tender,  owner  is  not  bound  to  receive  prop- 
erty converted.  Higgins  v.  Whitney,  24  Wend.  379.  See  Hale,  Dam.  p.  114; 
Hale,  Bailm.  p.  103. 

213  Singer  Manuf'g  Co.  y.  Stillraan,  52  N.  J.  Law,  2G3,  19  Aa  260;  MiUer 
V.  Hyde.  161  Mass.  472,  37  N.  E.  7G0;  Thnrst  v.  West,  31  N.  Y.  210;  Lovejoy 
V.  Murray,  3  WaU.  1-16;  Parmalee  v.  Loomls,  24  Mich.  242. 

21*  Terry  y.  Munger,  121  N.  Y.  161,  24  N.  E.  272;  Kalckoff  y.  Zoehrlaut,  40 
Wis.  427;  Moore  v.  HIU,  02  Vt.  424, 19  Atl.  997. 

2 IB  Lord  Mansfield,  In  Cooper  y.  Chltty,  1  Burrows,  20-^31. 

SI 8  The  very  act  of  taking  goods  from  one  who  has  no  right  to  dispose  of 
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asportation  of  a  chattel,  for  the  use  of  the  defendant  or  a  third 
person,  amounts  to  a  conversion,  for  this  simple  reason:  that  it  i» 
an  act  inconsistent  with  the  general  rights  of  dominion,  which  the 
owner  of  the  chattel  has  in  it,  who  is  entitled  to  the  use  of  it  at 
all  times  and  in  all  places.  When,  therefore,  a  man  takes  that 
chattel,  either  for  the  use  of  himself  or  of  another,  it  is  conver- 
sion."**^ An  actual  taking  away  is  not  always  necessary.  Thus, 
if  an  officer  levy  on  a  wood  pile  as  the  property  of  another,  taking 
it  under  his  control  and  into  his  custody  so  far  as  possible,  this  is 
such  an  exclusion  of  the  lawful  owner  as  will  constitute  conver- 
sion.**® However,  the  mere  assertion  of  a  pretended  right  by  one 
not  in  possession,  nor  entitled  to  an  immediate  possession,  of  prop- 
erty, or  the  threatening  by  such  a  person  to  prevent  the  true  owner 
from  dealing  with  his  property,  though  it  may  be  a  cause  of  action 
if  it  results  in  special  damages,  is  not  conversion.  Cases  in  which 
taking  is  the  sole  element  of  conversion  are  not  common.  Ordi- 
narily other  elements  of  conversion  concur. 

Parting  with  Property, 

One  of  the  most  common  exercises  of  dominion,  unequivocally  in- 
dicating an  assumption  of  title,  is  a  sale  of  a  chattel  without  the 
authority  of  the  ow^ner.**"  There  is  liability  for  a  sale  under  mis- 
take of  ownership.  "The  very  assuming  to  one's  self  the  property 
and  right  of  disposing  of  another  man*s  goods  is  a  conversion."  **^ 
An  officer  is  liable  for  the  wrongful  sale  of  property,***  and  also 

tbem  is  in  itself  a  conversion.  Botli  tlie  person  who  takes  and  the  person 
who  disposes  are  liable.  Hurst  v.  Gwennap,  2  Starkie,  306;  Thacher  v. 
Mootrs,  134  Mass.  156-107;  post,  p.  415)  note  265;  M'Comble  v.  Davies,  6  Bast, 
538;  Mallalieu  v.  Laugher,  3  Car.  &  P.  551;  Spackman  v.  Foster,  11  Q.  B. 
Dlv<  99;  Wellington  v.  Wentworth,  8  Mete.  (Mass.)  548. 

21 T  Fouldes  V.  WiUoughby.  8  Mees.  &  W.  540.  Cf.  Coles  v.  Wright,  4  TauDU 
19a 

218  Molm  V.  Barton,  27  Minn.  530.  8  N.  W.  765;  Johnson  v.  Farr.  GO  N.  H. 
426;  M'Combie  v.  Davles,  0  East,  538;  England  v.  Cowley,  L.  R.  8  Exch. 
120;  Traylor  v.  Horrall,  4  Blackf.  317. 

21 »  Fette  V.  Lane  (Cal.)  37  Pac.  914. 

220  Baldwin  v.  Cole,  6  Mod.  212,  cited  in  M'Combie  v.  Davies,  6  East,  538; 
Spackman  v.  Foster,  11  Q.  B.  Div.  99. 

221  Jones  V.  Kellogg,  51  Kan.  2G3,  33  Pac.  997;  Freeman  v.  Grant,  132  N. 
Y.  22,  30  N.  E.  247. 
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the  party  at  whose  instance  the  officer  makes  the  wrongful  sale.*** 
An  attempt  to  sell  is  sufficient.***  Forms  of  parting  with  prop- 
erty other  than  by  sales  may  amount  to  conversion;  as  delivery 
of  goods  by  bailee  to  officers  under  an  illegal  attachment,  or  to  an- 
other person  after  notice  of  the  claim  of  the  true  owner,  or  under 
mistake.*** 

Retaining  Property. 

Mere  retention  of  the  property  of  another  in  violation  of  his  right 
may  constitute  conversion.^ ^'^  Thus,  claiming  a  lien  on,***  or  min- 
gling special  with  general,  deposits,**^  or  locking  up  a  building  con- 
taining chattels  bought  by  another,**'  may  be  conversion.  On  the 
other  hand,  for  example,  mere  delay  in  transportation  is  not  a  suffi- 
cient retention  to  constitute  conversion,***  nor  the  negligent  keep- 
ing of  what  a  man  has  found.**®  Demand  and  refusal,  before  com- 
mencement of  an  action,**^  while  they  do  not  in  themselves  consti- 
tute conversion,  may  be  necessary  to  show  conversion  when  other 
conduct  fails  to  show  it,*'*  and  are  prima  facie  but  not  conclusive 
evidence  of  conversion.*"    Notwithstanding  many  loose  sayings  to 

21S  Kane  t.  Hutchisson,  93  Mich.  488,  53  N.  W.  624. 

SIS  Dickey  y.  Franklin  Bank,  32  Me.  572.  But  see  Donald  v.  Suckling,  L. 
R.  1  Q.  B.  585. 

2S4  Alabama  &  T.  R.  R.  Co.  t.  Kidd,  33  Ala.  209;  PhlUlps  y.  Brigbam,  20 
Ga.  617.  Cf.  Clegg  v.  Warehouse  Co.,  149  Mass.  454,  21  N.  B.  877;  Laverty 
Y.  Snethen,  08  N.  Y.  522  (Disposal  by  ageut  of  t)roperty  of  principal). 

225  0sbom  V.  Potter,  101  Mich.  300,  59  N.  W.  GOG.  A  township  treasurer 
wrongfully  retaining  funds  is  guilty  of  conversion.  Monroe  y.  Whipple,  5G 
Mich.  516.  23  N.  W.  202. 

s2«  Jacoby  v.  Laussatt,  G  Serg.  &  R.  300. 

227  Moving  and  shipping  wheat,  Phillip  Best  Brewing  Co.  v.  Pillsbui-y  & 
Hurlbut  Elevator  Co.,  5  Dak.  62,  37  N.  W.  763. 

»2«  Hughes  V.  Coors,  3  Colo.  App.  303.  33  Pac.  77. 

229  Briggs  y.  RaUway  Co.,  28  Barb.  515. 

230  Mulgrave  y.  Ogden,  Cro.  Ellz.  219;  Burroughes  v.  Bayne,  6  Hurl.  &  X. 
296. 

281  Cross  y.  Barber,  16  R.  I.  26G,  15  Atl.  69;  Boardman  y.  Gill,  1  Camp.  410, 
note. 

232  Demand,  Nlzon  y.  Jenkins,  2  H.  Bl.  135;  Castle  v.  Corn  Exch.  Bank, 
75  Hun,  89,  26  N.  Y.  Supp.  1035;  refusal,  Severin  v.  Keppel,  4  Esp.  15G:  Hoi- 
brook  y.  Wight,  24  Wend.  169. 

238  Anon.  (Holt,  C.  J.)  12  Mod.  344;  Esmay  v.  Fanning,  9  Barb.  176;  Singer 
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the  contrary  they  are  not  the  only  evidence  of  conversion.*'*  Thus, 
such  refusal  does  not  prove  conversion  if  the  party  has  not  the 
power  of  compliance.'"    The  demand  must  be  unconditional.*** 

Demand  is  not,  however,  always  necessary;  as  where  the  taking 
is  tortious,  where  there  has  been  an  actual  conversion  of  the  prop- 
erty,**^ where  there  has  been  refusal  before  demand,*'*  or  where 
the  purchase  of  goods  has  been  effected  through  the  fraud  of  the 
vendee.***  The  refusal,  ordinarily,  must  also  be  unconditional.*** 
The  substance  of  the  refusal  is  the  denial  of  title.**^  Where  the 
refusal  is  qualified  the  jury,  under  proper  instructions  from  the 
court,  passes  on  the  reasonableness  of  the  qualification.***  A  re- 
fusal has  been  held  not  to  constitute  conversion,  where  defendant 
assigned  as  a  reason  his  inability  to  deliver  the  property.***  Non- 
compliance on  demand  may  be  sufficient  refusal.*** 

Manuf  g  Co.  v.  King,  14  R.  I.  511;  Osbom  v.  Potter,  101  Mich.  300,  69  N.  W. 
606;  Duggan  v.  Wright,  157  Mass.  228,  32  N.  E.  159;  Daggett  v.  Davis,  53 
Mich.  35, 18  N.  W.  548. 

284  Baltimore  &  O.  R.  Co.  v.  O'DonneU,  49  Ohio  St.  489,  32  N.  E.  476. 

28B  Smith  V.  Young,  1  Camp.  439;  Frome  v.  Dennis,  45  N.  J.  Law,  515; 
England  v.  Cowley,  L.  R.  8  Exch.  126;  Featherstonhaugh  v.  Johnston,  8 
Taunt.  237;  Spackman  v.  Foster,  11  Q.  B.  Dlv.  99;  Dearboum  v.  Union  Nat. 
Bank,  58  Me.  273;  Packard  v.  Getman,  4  Wend.  613. 

28«  Rush  worth  v.  Taylor,  3  Q.  B.  699. 

28T  Forsdlck  v.  Collins,  1  Starkie,  173;  Edgerly  v.  Whalan,  106  Mass.  307; 
Rice  V.  Yocum,  155  Pa.  St  538,  26  Atl.  698;  Taylor  v.  Lyon  (Pa.  Sup.)  13  Ati. 
739;  Baker  v.  Lothrop,  155  Mass.  376,  29  N.  E.  643;  FoUett  v.  Edwards,  80 
in.  App.  386. 

«38  First  Nat  Bank  v.  Klckbusch,  78  Wis.  218,  47  N.  W.  267. 

28»  Thurston  y.  Blanchard,  22  Pick.  18;  Green  v.  RusseU,  5  Hill.  183;  Yea- 
ger  V.  Wallace,  57  Pa.  St  365;  Gregory  v.  Flchtner  (Com.  PI.)  14  N.  Y.  Supp. 
891. 

2«o  See  Felcher  v.  McMillan,  103  Mich.  494,  61  N.  W.  791;  Singer  Manufg 
Co.  v.  King,  14  R.  I.  511;  Green  v.  Dunn,  3  Camp.  215,  note;  Vaughan  v. 
Watt,  6  Mces.  &  W.  492.  Cf.  Lee  v.  Bayes,  18  C.  B.  509;  Zachary  v.  Pace. 
9  Ark.  212;  Fletcher  v.  Fletcher,  7  N.  H.  452;  Ball  v.  Llney,  48  N.  Y.  6.  But 
see  Thorogood  v.  Robinson,  6  Q.  B.  769. 

241  Williams  v.  Smith,  153  Pa.  St  462,  25  Atl.  1122. 

2  42  McCormlck  v.  Pennsylvania  Cent  R.  Co.,  49  N.  Y.  303;  Alexander  v. 
Southey,  5  Barn.  &  Aid.  247.  Et  vide  IngaUs  v.  Bulkley,  15  ni.  224;  Mount  v. 
Derick,  5  Hill,  455. 

248  Donlln  V.  McQuade,  61  Mich.  275.  28  N.  W.  114. 

344  Davis  V.  Nicholas,  7  Car.  &  P.  339. 
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Destnwtion  of  Property. 

When  property  is  wrongfully  dealt  with,  so  that  its  identity  is 
destroyed,  it  is  converted.  Thus,  a  railroad  company  which  kills 
and  uses  the  animal  of  another  is  liable  in  trover,  whether  the  kill- 
ing be  negligent  or  not.^^*  To  apply  any  process  of  manufacture 
to  raw  material  without  the  authority  of  the  owner  of  such  ma- 
terial may  constitute  conversion.***  The  adulteration  of  liquor  de- 
stroys its  identity,  and  may  be  the  basis  of  an  action  of  trover.**^ 
It  is  said,  however,  that  if  the  chattel  continues  to  exist  as  such, 
any  injury  done  to  it  is  a  trespass,  and  nothing  more. '  Thus,  where 
the  one  had  sawed  a  log  of  timber,  the  owner  thereof  could  not 
recover  in  conversion.***  So  improperly  driving  a  horse  ***  may 
be  conversion.  On  the  other  hand,  mere  destruction  of  property 
while  in  the  bailee's  hands  does  not  constitute  conversion;  as  where 
it  is  accidentaUy  burned.*"* 

SAME— PARTIES. 

210.  The  parties  to  the  wrongful  assumption  of  owner- 
ship involved  in  conversion  are  governed  by  ordi- 
nary principles,  except,  especially,  as  to  eases  of 

(a)  Joint  ownership. 

(b)  Performance  of  a  ministerial  duty. 

The  law  as  to  disabilities  is  the  same  in  trover  as  in  other  torts. 
A  principal  is  liable  for  conversion  by  his  servant.**^    One  who  in- 

s«B  Atchison,  T.  &  S.  F.  R.  Go.  t.  Tanner,  19  Colo.  659,  86  Pac.  541.  And 
see  Burgess  y.  Isherwood,  101  Mich.  819,  59  N.  W.  602.  So,  cancellation  of 
certificate  of  membership  In  a  board  of  trade  amounts  to  the  act  of  conTcrslon. 
Olds  v.  Chicago  Board  of  Trade,  83  lU.  App.  445. 

i4«  Com.  Dig.  "Action;  Trover,"  B. 

247  Richardson  v.  Atkinson,  1  Strange,  576;  Philpott  v.  Kelley,  8  AdoL  &  B. 
106. 

248  Simmons  v.  LiUystone,  8  Bxch.  431.  Cf.  Sanderson  v.  Hayerstlck,  8  Pa. 
St.  294;  O'ReUly  v.  Shadle,  88  Pa.  St.  489.  Castrating  a  "scrub  hog"  Is  not 
conversion.    Byrne  v.  Stout,  15  111.  180. 

t4»  Stinwell  Y.  Farewell,  64  Vt.  286,  24  AtL  243;  Wheelock  y.  Wheelwright, 
6  Mass.  104.    And  see  Petre  v.  Heneage,  12  Mod.  519. 

260  Heald  v.  Carey,  21  Law  J.  C.  P.  97;  Salt  Springs  Nat  Bank  v.  Wheeler, 
48  N.  Y.  492. 

2B1  Lee  v.  McKay,  3  Ired.  29;  PoweU  v.  Sattler,  Ames,  Lead.  Cas.  419. 
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stigates  is  as  much  a  principal  as  he  who  perforins  the  act  of  con- 
version.*" An  infant -*^^  or  a  lunatic*'*  may  be  held  liable  in 
trover.  The  liability  may  arise  from  a  joint  wrong,  as  for  wrong- 
fully procuring  a  levy  on  which  a  sale  was  made.*"'  A  defense  net 
up  by  one  joint  tort  feasor  avails  to  all.*'*  So  conversion  by  one 
partner,  of  property  which  came  into  possession  of  the  firm  on 
partnership  account,  is  conversion  by  the  flrm.*'^  The  liability 
may  arise  from  actual  or  implied  consent  subsequent  to  the  wrong. 
Thus,  the  acceptance  by  a  creditor  of  the  proceeds  of  a  wrongful 
sale  of  mortgaged  property  makes  him  liable  in  trover  to  the  mort- 
gagee.*"   Wrongdoing  by  plaintiff  may  disentitle  him.*'* 

Joint  Omners. 

There  are,  however,  circumstances  which  raise  questions  as  to 
parties  somewhat  peculiar  to  conversion  and  trespass.  "Short  of 
destruction  or  something  equivalent,"  one  tenant  in  common  may 
exercise  full  rights  of  property  over  a  chattel,  in  defiance  of  the 
wishes  of  the  other  co-owners.*'*  But  any  conduct  on  the  part  of 
a  co-tenant  which  amounts  to  an  exclusion  of  the  others  from  own- 
ership renders  him  liable  in  conversion.  A  sale  of  the  whole  inter- 
est to  a  stranger  is  conversion:*'^  or  the  seizure  of  the  whole 
common  crop  in  denial  of  the  rights  of  other  co-tenants.*'*    Where 

252  Bigelow  Co.  V.  Heintze,  53  N.  J.  Law,  69,  21  Atl.  100. 

268  Freeman  v.  Boland,  14  R.  I.  39,  Chase,  Lead.  Cas.  200. 

254  Morse  v.  Crawford,  17  Vt.  409.  And  see  Key  worth  v.  Hill,  3  Barn.  & 
Aid.  685. 

256  Phelps  V.  Delmore,  69  Hun,  18,  23  N.  Y.  Supp.  229;  Marks  v.  Wright. 
81  Wis.  572,  51  N.  W.  882.  As  to  conspiracy  In  conversion,  see  Lockwood  v. 
Bartlett,  130  N.  Y.  340,  29  N.  E.  257. 

25«  Story  &  I.  Commercial  Co.  v.  Story,  100  Cal.  30,  34  Pac.  671. 

267  Nisbet  v.  Patton,  4  Rawle,  119;  Hawkins  y.  Appleby,  2  Sandf.  421. 
Cf.  Richardson  v.  Richardson,  100  Mich.  364,  59  N.  W.  178. 

2  58  Cone  V.  Ivlnson  (Wyo.)  33  Pac.  31,  and  35  Pac.  933. 

269  Miller  V.  Lamery,  62  Vt.  116,  20  AU.  199. 

260  Campan  v.  Campau,  45  Mich.  367.  8  N.  W.  85;  Ball  y.  Palmer,  81  111. 
370;  Culyer  v.  Rhodes,  87  N.  Y.  348;  Carr  v.  Dodge,  40  N.  EL  403.  A  sale  in 
market  oyert  is  equlyalent  to  a  destruction.  Park,  B.,  in  Farrar  y.  Beswick,  1 
Mees.  &  W.  688. 

2«i  LobdeU  y.  Stowell.  51  N.  Y.  70;  Weld  v.  OUyer,  21  Pick.  559. 

2S2  Reed  V.  McRUl,  41  Neb.  206,  69  N.  W.  775;  Marlowe  y.  Rogers,  102  Ala. 
510,  14  South.  790.    And  see  Wood  y.  Noack,  84  Wis.  398,  54  N.  W.  785. 
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one  tenant  in  common  unlawfully  cuts  and  removes  timber,  al- 
though to  save  it  from  destruction  by  fire,  he  is  guilty  of  conver- 
sion.-•' 

Mvrdsteridl  Duties. 

Where  there  has  been  merely  ministerial  dealing  with  goods,  the 
liability  of  the  agent  or  servant  in  conversion  has  been  a  matter  of 
iruch  dispute.  Three  propositions  on  the  point  have,  however,  been 
very  clearly  enunciated:  *•*  (1)  A  defendant  is  always  liable  if  he 
has  taken  goods  as  his  own  and  used  them  as  his  own.  The  rule 
is  that  i)ersons  who  deal  with  property  or  chattels,  or  exercise  do- 
minion over  them,  do  so  at  their  peril.**"  Therefore,  one  who  has 
innocently  taken  goods  in  pledge  from  a  person  wrongfully  dealing 
with  them  is  liable  in  trover  at  the  suit  of  the  real  owner.***  (2) 
When  a  person,  though  only  an  agent  or  a  servant,  takes  part  in  a 
transaction  which  purports  to  effect  a  transfer  of  property  in  a  chat- 
tel, and  it  turns  out  that  his  principal  had  no  title,  his  ignorance  of 
this  fact  does  not  protect  him,  for  he  has  clearly  intended  and 
brought  about  that  which  is  inconsistent  with  the  rights  of  the  true 
owner.**^  Even  an  auctioneer  or  broker  who  sells  property  and 
pays  the  proceeds  to  his  principal,  who  has  no  title,  is  liable  in 
trover  to  the  real  owner,  although  he  may  have  no  knowledge  of  the 
defective  title  or  the  principal's  want  of  authority.***  (3)  If  an 
agent  intermeddles  with  the  custody  of  chattels,  in  ignorance  of  his 
principal's  lack  of  title,  and  also  in  ignorance  that  any  alteration  of 
the  property  is  intended,  be  is  not  guilty  of  a  conversion.  "The 
true  proposition  as  to  possession  and  detention  and  asportation 
seems  to  me  to  be  that  a  possession  or  detention  which  is  a  mere 

2«»  Clow  v.  Plummer,  85  Mich.  550,  48  N.  W.  795. 

264  Clerk  &  L.  Torts,  180.  **A  merely  ministerial-  dealing  with  goods  at  the 
request  of  an  apparent  owner  having  the  actual  control  of  them  appears  not  to 
be  conversion."    Pol.  Torts,  p.  293. 

2«B  Holllns  V.  Fowler,  L.  R.  7  H.  L.  757.  Merchants*  &  P.  Bank  v.  Meyer, 
m  Ark.  490,  20  S.  W.  406. 

2««  McCombie  v.  Davies,  6  East,  538;  Burroughes  v.  Bayue,  5  Hurl.  &  N.  20C. 

267  Hoffman  v.  Carow,  22  Wend.  285;  Coles  v.  Clark,  3.Cusli.  390.  But  see 
Spooner  v.  Holmes,  102  Mass.  503. 

268  Everett  v.  Coffin,  6  Wend.  603.  Et  vide  Mllllken  v.  Hathaway,  148  Masn. 
69j  19  N.  E.  16;  Kearney  v.  Clutton.  101  Mich.  106,  59  N.  W.  419;  WiUlams  v. 
Merle,  11  Wend.  80;  Perkins  v.  Smith,  1  Wlls.  328. 
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custody  or  a  mere  asportation,  made  without  reference  to  the  ques- 
tion of  the  property  in  goods  or  chattel,  is  not  a  conversion."  *•• 

If  a  bailee,  asserting  no  title  in  himself,  restores  the  property  to 
the  bailor  in  accordance  with  the  expressed  or  implied  terms  of  the 
bailment,  before  notice  or  knowledge  that  the  title  is  in  a  third  per- 
son, he  is  not  liable  for  conversion.*^*  On  this  principle,  one  who 
allowed  wheat  to  be  stored  in  his  bam  and  shipped  out  by  the 
storer,  without  knowledge  of  a  replevin  suit,  which  the  plaintift 
won,  is  not  liable  in  trover.*  ^^ 

SAME— BEMEDIES. 

211.  The  wrongs    involved    in   conversion  may  give   the 
plaintiff 

(a)  An  option  to  waive  the  tort  and  sue  in  assumpsit, 

or  to  resort  to  equity. 

(b)  A  right  to  sue  in  detinue. 

(c)  A  right  to  sue  in  replevin.*" 

(d)  A  right  to  sue  in  trover  for  dam.ages. 

Oompensatory  Damages, 

The  extent  of  plaintiff's  recovery  of  damages  is  determined  by 
the  nature  of  his  interest.  The  right  of  the  absolute  owner  to  re- 
cover has  already  been  considered.  If  the  plaintiff  has  but  limited 
title,  he  can  recover  only  according  to  his  interest.*'*  The  ordi- 
nary measure  of  compensatory  damages  in  an  action  for  conversion 

2«>  Per  Brett,  J.,  in  Fowler  v.  HoUlns,  L.  R.  7  Q.  B.  616-630;  Spackman  v. 
Foster,  11  Q.  B.  Diy.  &9;  Greenway  v.  Fisher,  1  Oar.  &  P.  190;  Bnrditt  ▼. 
Hunt,  25  Me.  419. 

STO  Koch  V.  Branch,  44  Mo.  542;  Fouldes  v.  WiUoughby,  8  Mees.  &  W.  540; 
Loring  y.  Mulcahy,  3  Allen,  575. 

sTi  Valentine  v.  Duff  (Ind.  App.)  33  N.  E.  529.  And  see  Parker  v.  Lombard, 
100  Mass.  405;  Spooner  v.  Holmes,  102  Mass.  503;  Frome  v.  Doinis,  45  N.  J. 
Law,  515;  Leonard  v.  Tldd,  3  Mete.  (Mass.)  6;  Gurley  v.  Armstead,  148  Mass. 
267,  19  N.  E.  389. 

272  The  first  three  of  these  remedies  have  been  already  sufficiently  dlscosaed. 
Ante,  p.  198. 

2TS  Fowler  y.  Oilman,  13  Mete.  (Mass.)  267;  Tenney  v.  Bank,  20  Wis.  162; 
Hale,  Dam.  p.  118. 
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by  a  plaintiff  who  has  been  deprived  of  his  chattel  is  the  value  of 
the  property  at  the  time  of  conversion,  together  with  interest,  and 
any  special  damages  which  may  be  incurred  in  consequence  of  the 
wrong.'^*  The  value  is  ordinarily  to  be  taken  as  of  the  time  of 
the  wrongful  act.*^'  It  has  been  held  that  a  person  cannot  take 
any  advantage  of  increased  value  given  to  the  chattel  by  its  im- 
provement subsequent  to  the  date  of  conversion.*'*  Thus,  the  nor- 
mal measure  of  damages  for  conversion  of  timber  has  been  held  its 
value  when  first  separated  from  the  freehold,  and  not  the  value  of 
the  article  into  which  it  may  have  been  converted.*' '  On  the  other 
hand,  it  has  been  urged  that  ^^the  right  to  the  improved  value  in 
damages  is  a  consequence  of  the  continued  ownership.  It  would 
be  absurd  to  say  that  the  original  owner  may  retake  the  thing  by 
an  action  of  replevin  in  its  improved  state,  and  yet  that  he  may 
not,  if  put  to  his  action  of  trespass  or  trover,  recover  its  improved 
value  in  damages."  *'• 

Much  of  the  confusion  and  uncertainty  as  to  the  measure  of  dam- 
ages in  conversion,  especially  where  intentional  wrong  is  involved, 
has  been  removed  by  Mr.  Justice  Miller  in  the  celebrated  case  of 
Wooden- Ware  Co.  v.  U.  S.*'*  The  rule  he  there  laid  down  for  as- 
sessing damages  against  defendant  is:  (1)  Where  he  is  a  willful 
trespasser,  the  full  value  of  the  property  at  the  time  and  place 
of  demand  or  of  suit,  but  with  no  deduction  for  his  labor  and  ex- 
penses; (2)  where  he  is  an  unintentional  or  mistaken  trespasser  or 
an  innocent  vendee  from  such  trespasser,  the  value  at  the  time  of 
conversion,  less  the  amount  which  he  and  his  vendor  have  added  to 
its  value;  (3)  where  he  is  a  purchaser  without  notice  of  wrong  from 
a  willful  trespasser,  the  value  at  the  time  of  such  purchase. 

>74  Shepard  y.  Pratt,  16  Kan.  209.  Plaintiff  cannot  be  compelled  to  accept  a 
return  of  the  property,  but  if  he  does  so  voluntarily  It  wlU  reduce  the  dam- 
ages. Carpenter  v.  Manhattan  Life  Ins.  Co.,  22  Hun,  47.  As  to  conversion 
of  note,  plaintiff  is  entitled  to  actual,  and  not  face,  value.  Griggs  v.  Day,  137 
N.  Y.  642.  32  N.  B.  1001. 

ST 5  Hale,  Dam.  p.  185,  note  37. 

27  •  Reid  V.  Fairbanks,  13  C.  B.  092. 

2TT  Wetherbee  v.  Green,  22  Mich.  311. 

»T8  Silsbury  v.  McCoon,  8  N.  Y.  879. 

ST>  This  case  has  been  generaUy  foUowed  and  approved.  U.  S.  v.  Baxter, 
46  Fed.  360-353;  106  U.  S.  432,  1  Sup.  Ct.  398;  U.  S.  v.  Wingate,  44  Fed.  129. 
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Special  Damages. 

Where  the  circumstances  are  such  that  a  defendant  must  be 
aware  that  the  chattel  converted  by  hun  is  required  for  some  par- 
ticular purpose,  he  may  be  liable  to  pay  special  damages  for  caus- 
ing the  failure  of  that  purpose,* •*  Thus,  in  Bodley  v.  Reynolds  ^•^ 
It  was  held  that  a  cari)enter  who  lost  his  employment  because  of 
the  conversion  of  his  tools  might  recover  for  loss  of  both  the  em- 
ployment and  the  tools.  There  is,  however,  a  distinction  between 
special  damages  and  special  value.  To  entitle  one  to  recover  special 
damages  not  forming  part  of  the  actual  present  value  of  the  goods, 
the  defendant  must  have  some  notice  of  the  inconvenience  likely  to 
be  occasioned.*'*  Mere  capacity  for  profitable  use  is  a  part  of  the 
value  of  the  chatteL 

Exemplary  Damages, 
As  to  exemplary  damages  in  trover,  where  the  injury  has  been 

inflicted  wantonly  and  maliciously,  the  jury  is  at  liberty  to  give 
^Goaages  beyond  the  compensation  for  the  loss  or  injury,  and  ex- 
emplary or  vindictive  in  proportion  to  the  degree  of  malice  or  wan- 
tonness evinced  by  the  act  of  the  defendant*** 

i»*  Parsons  v.  Sutton,  GG  N.  Y.  92.         i«i  8  Q.  B.  779. 
»82  Prance  v.  Gaudet  L.  R.  0  Q.  B.  199. 

28t  NeUer  v.  Kelley,  09  Pa.  St.  403;  Mowry  v.  Wood,  12  W^is.  413;  AUaback 
X.  Utt,  51  N.  Y.  G51.    Et  vide  Day  v.  Woodworth,  13  How.  363. 
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NUISANCE. 

212.  Definition. 

213.  RigbtB  Invaded. 

214.  Tlie  Annoyance  or  Interference. 

215.  Care  and  Motive. 

216.  Coming  to  Nuisance, 

217.  Locality  of  Nuisance. 

218.  Damages  as  tbe  Gist. 

219.  Kinds  of  Nuisances. 

220.  Public,  Private,  and  Mixed  Nuisances. 

221.  Continuing  Nuisance. 

222.  Legalized  Nuisance. 
223-224.  Parties  to  Proceedings  against. 

225.  Remedies. 


DEFINITION. 

212.  Nuisance  is  a  distinct  civil  wrong,  consisting  of  any- 
thing wrongfully  done  or  permitted  which  inter- 
feres with  or  annoys  another  in  the  eojoyment  oi 
his  legal  rights.^ 

The  sabject  of  nuisance  is  one  of  tbe  oldest  beads  of  tbe  English 
law.  Tbe  early  actions  of  assize  of  nuisance  and  of  quod  permittat 
prostemere  were  real  actions,  and  were  based  upon  tbe  freebold 
title  in  tbe  plaintiff  and  tbe  defendant,  respectiyely.* 

Distinguished  from  Trespass. 

Nuisance  is  distinguished  from  trespass.  'Tbe  distinction  be- 
tween nuisance  and  trespass  is  that  nuisance  is  only  a  consequence 
or  result  of  what  is  not  directly  or  immediately  injurious,  but  its 
effect  is  injurious,  while  trespass  is  an  immediate  invasion  of  prop- 
erty." ^    Moreover,  nuisance  usually  consists  in  tbe  use  of  one's  own 

1  Cooley,  Torts,  |  565. 

•  3  BL  Comm.  If  221,  222;  Waggoner  v.  Jermaine,  3  Denlo,  SOe. 

4  Aug.  Water  Courses,  i  388;  Pol.  Torts,  330. 
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pr(q[)erty  to  the  injury  of  a  neighbor,"  whereas  a  trespasser  or- 
dinarily does  wrong  by  his  person,  and  not  in  the  use  of  property. 
Certain  wrongs,  howeyer,  may  be  considered  trespasses  or  nuisances^ 
at  the  plaintiff's  option.*  Thus,  to  keep  a  vicious  animal,  after  no- 
tice, is  to  maintain  a  nuisance;  but,  when  it  attacks  an  individuaK 
he  may  sue  in  trespass.^  Again,  an  overhanging  wall,  roof  or  tree 
is  an  actionable  nuisance.*  Yet,  said  Mr.  Blackstone,  it  is  also 
''a  species  of  trespass;  for  cujus  est  solum,  ejus  est  usque  ad 
coelum."  •  There  are  many  wrongs  to  easements,  or  to  property  in 
the  nature  of  an  easement,  which  partake  both  of  the  nature  of  a 
trespass  and  a  nuisance,  and  involve  as  well  questions  of  negligence. 

DiatmguisJied  from  Negligence. 

Nuisance  and  trespass,  however,  are  alike  in  having  ordinarily  no 
reference  to  want  of  care,  notice,  or  other  mental  condition. ^^  A 
nuisance  is,  in  its  commonest  form,  an  annoyance  to  the  person  or 
property,  as  by  bad  smells,  unpleasant  noises,  offensive  sights,  dis- 
agreeable vapors.  Negligence  and  breach  of  duty  to  insure  safety 
have  no  reference  to  such  matters.  But,  for  example,  a  thing  danger- 
ous may  be  regarded  from  the  point  of  view  of  nuisance,  negligence, 
or  breach  of  duty  to  insure  safety.*^ 

» 1  eil.  Torts,  326,  327;  Norcross  v.  Thorns,  51  Me.  503. 

•  Post,  p.  435. 

7  Ck>oIey,  Torts,  S  565. 

B  Earl  of  Lonsdale  v.  Nelson,  2  Bam.  &  O.  302-311;  Miles  v.  City  of  Worcester, 
154  Mass.  511,  28  N.  E.  676. 

»  3  BL  Comm.  |  217;  Pol.  Torts,  S  329;  CJonner  v.  Woodflll,  126  Ind.  85,  25  N. 
E.  876. 

10  Upjohn  V.  Board,  46  Bilch.  542,  9  N.  W.  845;  Caimcross  v.  Village  of  Pe- 
waukee,  86  Wis.  181,  56  N.  W.  648;  Lamming  v.  Galusha,  135  N.  Y.  239,  81  N. 
E.  1024. 

11  Cumherland  Telephone  &,  Telegraph  CJo.  v.  United  Electric  Ry.  Co.,  42  Fed. 
273-281;  Shnmons  v.  Bverson,  124  N.  Y.  319.  26  N.  B.  911;  Laflin  &  Rand 
Powder  Co.  v.  Teamey,  131  IlL  322,  23  N.  E.  389.  Keeping  gunpowder  danger- 
ously near  the  premises  of  another  is  a  nuisance,  and  liability  attaches  for  Its 
explosion,  irrespective  of  negligence.    Heeg  v.  Llcht,  80  N.  Y.  579. 
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BIGHTS  INVADED. 

213.  The  legal  rights  with  which  a  nuisance  interferes  may 
concern — 

(a)  Property, 

(1)  Corporeal,  or 

(2)  Incorporeal;  or 

(b)  Personal  enioyment  of  health  and  comfort. 

Injury  to  Corporeal  Property. 

There  is  a  distinction,  it  was  held  in  the  leading  case  of  St  Helen's 
Smelting  Co.  t.  Tipping,  ^^  between  an  action  for  a  nuisance  in  re- 
spect to  an  action  producing  a  material  injury  to  the  property,  and 
one  in  respect  to  an  action  producing  personal  discomfort     As 
to  the  latter,  a  person  must,  in  the  interest  of  the  public  generally, 
submit  to  the  discomfort  of  the  circumstances  of  the  place  and 
trades  carried  on  around  him.    As  to  the  former,  the  same  rule 
would  not  apply.  ^*    The  nuisance  may  be  to  corporeal  heredita- 
ments.   Thus,  if  one  erects  a  smelting  house  so  near  the  house  of 
another  that  the  vapor  and  smoke  kill  his  corn  and  grass,  and  dam- 
age his  cattle  or  injure  his  trees,  this  is  a  nuisance.^^    Overhanging 
eaves,  from  which  water  flows  on  another's  premises,  constitute  a 
nuisance.**    Corrupting  the  air  with  offensive  smells,**  or  disturb- 
ing the  adjoining  property  with  distressing  noises  on  adjoining 
premises,  may  constitute  a  nuisane?.*^    By  way  of  contrast,  an  occu- 
pant of  land  is  under  no  duty  to  his  neighbor  to  cut  thistles  natural- 
ly growing  on  his  own  land,  to  prevent  them  from  seeding;  and  if, 

12  11  H.  L.  Cas.  G42  (1865). 

IS  St.  Helen's  Smelting  Co.  v.  Tipping,  11  H.  L.  Cas.  642. 

14  People  V.  Detroit  White  Lead  Works,  82  Mich.  471,  46  N.  W.  735; 
St.  Helen's  Smelting  Works  v.  Tipping,  supra;  Campbell  v.  Seaman,  63  N.  Y. 
r.08;  Pennoyer  v.  Allen,  56  Wis.  502,  14  N.  W.  609;  Bohan  v.  Port  Jervis  Gas- 
light Co..  122  N.  Y.  18,  25  N.  E.  246. 

IB  Fltzh.  Nat.  Brer.  184;  Gould  v.  McKenna,  86  Pa.  St.  297. 

!•  8  HI.  Comm.  217;  Smiths  v.  MeConathy,  11  Mo.  517. 

IT  Fish  v.  Dodge,  4  Denio,  311;  Sparhawk  t.  Union  Passenger  By.  Co.,  54 
Pa.  St  401;  BriU  v.  Flagler,  23  Wend.  354. 
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because  he  neglects  to  cut  them,  seeds  are  blown  on  his  neighbor*s 
land,  to  the  tatter's  damage,  there  is  no  liability.** 

Incorporeal  Property — Injwry  to  JSasement  of  Light  and  Air. 

A  nuisance  may  affect  incorporeal  hereditaments.  There  is  no 
right,  ex  jure  naturae,  to  the  free  passage  of  light  and  air  to  a  house 
or  building.  Light  and  air  are  not  subjects  of  property,  beyond  the 
moment  of  actual  occupancy.**  At  common  law,  when  windows  had 
subsisted  at  a  particular  place  for  a  long  time,  they  were  said  to  be 
ancient;  and,  if  the  adjoining  landowner  constructed  a  building  so 
as  to  interfere  with  such  ancient  lights,  his  wrong  fell  short  of  a 
trespass,  for  there  was  no  violation  of  another's  possession  or  lands. 
The  injury  was  recognized  as  a  nuisance.'^  But  the  rule  was  other- 
wise as  to  air.  In  America,  however,  thie  doctrine  of  easement  of 
light  and  air  over  the  land  of  another  has  not  been  generally  ac- 
cepted as  arising  by  prescription,^*  although  the  easement  may  be 
ci^eated  by  grant.  ^^  Accordingly,  interference  with  another's  light 
and  air  does  not  ordinarily  constitute  a  nuisance.  ^Depriving  one 
of  a  mere  pleasure,  as  of  a  fine  prospect,  by  building  a  wall  or  the 
like,  as  it  abridges  nothing  really  convenient  or  necessary,  is  no  in- 
jury to  the  sufferer,  and  is,  therefore,  not  an  actionable  nuisance."  ** 

Same — Support. 

At  common  law,  depriving  a  neighbor  of  the  subjacent  or  ad- 
jacent support  necessary  to  sustain  his  land  in  its  natural  and  unin- 
cumbered state,  by  use  of  one's  own  land  to  the  neighbor's  damage, 
was  an  actionable  wrong.**  The  right  of  lateral  support  existed 
only  in  favor  of  land  unweighted  by  buildings;  and  no  action  lay 
without  proof  of  appreciable  damages.**    Liability  under  such  cir- 

i«  Giles  V.  Walker,  24  Q.  B.  DIv.  C56. 

!•  Guest  V.  Reynolds,  68  111.  478.  20  Aldred's  Case,  9  Coke,  58. 

21  Mahan  v.  Brown,  13  Wend.  2G1;  Farker  v.  Foote,  10  Wend.  300;  Haver- 
stick  V.  SIpe,  33  Pa.  St.  368;  Jenks  v.  wmiams,  115  Mass.  217;  Keating  v. 
Springer,  146  111.  481,  34  N.  E.  805. 

22  Keats  V.  Hugo.  115  Mass.  204;  Compton  v.  Richards,  1  Price.  27. 

23  Aldred's  Case,  0  Coke,  58;  Hay  v.  Weber,  79  Wis.  587,  48  N.  W.  859. 

24  Humphries  v.  Brogden,  12  Q.  B.  739;  Bonomi  v.  Backhouse,  28  I^w  J.  Q. 
B.  378. 

s>  Smith  T,  Thackerah,  L.  R.  1  C.  P.  504;  Thurston  v.  Hancock,  12  Mass.  220. 
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cumstances  depends  on  the  negligence  of  the  defendant  in  removing 
adjacent  soil.  If  the  weight  of  buildings  prevented  his  making  the 
excavation,  carefully,  without  damage,  there  is  no  liability.  There 
is,  it  is  insisted,  no  such  thing  as  an  absolute  right  to  support, 
but  there  is  a  qualified  right  entitling  every  man  to  have  his  soil 
left  intact,  that  no  removal  of  the  adjoining  soil  can  be  made  so  as 
to  disturb  the  integrity  of  the  soil  of  others.**  It  is,  however,  abso- 
lute in  the  sense  that  negligence  in  the  removal  of  the  support  need 
not  be  shown.*^ 

On  the  other  hand,  buildings  are  not  deprived  of  this  qualified 
right  to  support  unless  they  sensibly  increase  the  pressure  on  the 
lands.  Where  the  structures  do  not  contribute  to  the  injury,  there 
is  no  reason  why  they  should  affect  the  plaintiff's  right  to  recover.*' 
The  right  to  support  of  land  weighted  by  buildings  may  be  acquired 
by  grant  and  modeled  by  statute.**  But  the  better  opinion  is  that 
it  cannot  be  acquired  by  prescription.** 

As  to  subjacent  support,  the  rule  is,  where  one  possesses  the  sur- 
face and  another  the  subsoil,  the  former  has  a  right  to  such  support 
from  the  lower  strata  as  will  suffice  to  maintain  the  surface  in  its 
natural  state,  i.  e.  unburdened  by  buildings;  and  the  owner  of  the 
surface  may  not  dig  into  the  subsoil  beyond  what  is  necessary  for 
the  cultivation  of  the  land  or  its  proper  enjoyments.**  The  natural 
rights  of  the  parties  may,  however,  be  varied  by  contract  or  by  cus> 
tom« 

Same — Interference  with  Water  Rights, 

Every  proprietor  has  a  right  to  the  continued  flow  of  a  natural 
stream  running  through  his  land,  and  to  the  use  of  its  water  to  a 
reasonable  extent.  He  may  not  accumulate  it  so  as  to  overflow 
lands  above  him,  nor  seriously  lessen  the  quantity  of  water  whick 

,       «•  Wood.  Nuis.  1 172. 

2T  Nichols  v.  City  of  Duluth,  40  Minn.  389,  42  N.  W.  84;  Scbulte  v.  Bjeni,  53 
N.  J.  Law,  442,  22  Ati.  514. 

>•  Victor  Min.  Go.  v.  Morning  Star  Min.  Co.,  50  Mo.  App.  525. 

>•  Sulliyan  v.  Zelner,  98  Cal.  346,  33  Pac.  209;  Jencks  v.  Kenny  (Super.  N. 
Y.)  19  N.  Y.  Supp.  248. 

so  SulUvan  v.  Zeiner,  98  Cal.  346,  33  Pac.  209;  Handlau  v.  McBianuB,  42  Mo. 
App.  651. 

>i  Humphries  v.  Brogden,  12  Q.  B.  739;  Stewart  y.  Chadwi^k,  8  Iowa,  462. 
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would  naturally  descend,  or  defile  it  so  as  to  render  it  unfit  for  use.'* 
What  is  reasonable  use  of  running  water  is  a  question  for  the  jury. 
Thus,  the  erection  and  maintenance  of  a  dam,  flooding  the  land 
above,  is  a  nuisance,  rendering  the  wrongdoer  liable  in  nuisance  for 
damages  to  all  persons  whose  lands  are  flooded.**  As  to  what  con- 
stitutes use  to  a  reasonable  extent,  the  authorities  are  not  agreed. 
Ordinary  use  of  water  ad  lavandum  et  potandum  for  domestic  pur- 
poses and  for  cattle  is  a  reasonable  use,  but  the  question  is  largely 
for  the  jury.**  The  use  of  water  for  any  purpose  not  domestic,  such 
as  irrigation  or  manufacturing,  sensibly  diminishing  the  volume  of 
the  stream,  is  a  nuisance."  The  owner  of  the  fee  abutting  on  a 
running  stream  is  entitled  to  take  ice  therefrom,  if  the  taking  does 
not  interfere  with  navigation,  or  with  the  use  of  the  water  for 
hydraulic  or  other  rightful  purposes.**  Diversion  of  water  may  be 
a  wrong  '^  and  be  the  basis  of  an  action  for  damages.*^  Diversion  of 
water  for  purposes  of  irrigation  and  mining  in  Western  states  de- 
pends largely  upon  statutory  regulations,  especially  as  to  prior  ap- 
propriation. Substantial  pollution  of  a  stream  by  discharging  foul 
matter  into  it  may  be  a  nuisance.**    *H3are  must  be  taken  to  distin- 

32  Ball,  Torts,  43.  The  owner  of  land  over  which  a  natural  stream  of  water 
flows  has  a  right  to  the  reasonable  use  of  the  water  for  mills,  whatever  the 
effect  upon  lower  proprietors.    City  of  Springfield  v.  Harris,  4  Allen,  4&i. 

««  Butz  V.  Ihrie,  I  Rawle,  218;  Wheatley  v.  Chrlsman,  24  Pa.  St  208;  Stout 
T.  Mc  Adams,  3  111.  67;  Brown  v.  Bo  wen,  30  N.  Y.  510.  The  wrong  may  also  be 
regarded  as  a  trespass.  McKee  v.  Delaware  &  H.  Canal  Co.,  125  N.  Y.  353,.  26 
N.  B.  305;  Barden  v.  City  of  Portage,  79  Wis.  126,  48  N.  W.  210. 

«*  Wadsworth  v.  Tillotson,  15  Conn.  369;  Wood,  Nuis.  S  356. 

«6  Directors,  etc.,  of  Swindon  Waterworks  Co.  v.  Proprietors  of  Wilts  &  B. 
€anal-Nav.  Co.,  L.  R.  7  H.  L.  697.  The  maintenance  of  a  storage  dam  for  sur- 
plus water  is  a  nuisance  to  lower  proprietors.  Clinton  v.  Myers,  46  N.  Y.  511; 
Embrey  v.  Owen,  6  Exch.  353;  Clark  v.  Pennsylvania  R.  Co.,  145  Pa.  St  438,  22 
Atl.  989. 

s«  Edgerton  v.  Huff,  26  Ind.  35. 

•T  Webb  v.  Portland  Manuf'g  Co.,  3  Sumn.  189,  Fed.  Cas.  No.  17,322;  Klm- 
berly  &  Clark  Co.  v.  Hewitt,  79  Wis.  334,  48  N.  W.  373. 

IS  Van  Bibber  v.  Hilton,  84  Cal.  585,  24  Pac.  308,  598;  New  York  Rubber  Co. 
T.  Rothery,  57  Hun.  590,  10  N.  Y.  Snpp.  872;  Williams  v.  Fulmer,  151  Pa.  St 
405,  25  Aa.  103. 

s»  Wood  V.  Waud,  3  Exch.  748;  Merrifleld  v.  Lombard,  13  Allen,  16;  Bain- 
ard  V.  City  of  Newton,  154  Mass.  255,  27  N.  E.  995. 
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l^ish  between  the  natural  and  necessary  development  of  land  itself, 
and  injury  resulting  from  the  character  of  some  business  not  incident 
and  necessary  to  the  development  of  the  land  or  other  substances 
lying  within  it.  The  owner  of  the  land  has  the  right  to  develop  it  by 
digging  for  coal,  iron,  gas,  oil,  or  other  minerals;  and  if,  in  progress 
of  these  developments,  an  injury  occurs  to  the  owner  of  adjoining 
lands,  without  fault  or  negligence  on  his  part,  an  action  for  such 
injury  cannot  be  maintained.  If  this  were  not  so,  a  man  might  be 
utterly  deprived  of  the  use  of  his  property."  It  is  not  so  where  thae 
injury  is  caused  by  the  prosecution  of  a  business  which  has  no  nec- 
essary relation  to  the  land  itself,  and  is  not  necessary  to  its  devel- 
opment. It  was  accordingly  held  that  where  a  pipe-line  company 
carried  oil  from  a  distance,  and  allowed  it  to  escape  and  percolate 
through  another's  land,  and  destroy  his  springs,  the  company  is  lia- 
ble in  damages.^®  On  the  other  hand,  where  mine  water,  with  the 
impurities  it  had  absorbed  from  the  earth  and  minerals  in  the  mines, 
flowed  or  was  pumped  from  them,  and  allowed  to  take  its  natural 
course,  the  owner  of  the  mfnes  was  not  liable  for  damages  produced, 
because  the  flow  of  such  water  was  the  natural  and  necessary  result 
of  the  development  by  the  owner  of  his  own  property.** 

Same — Interference  with  Percolatmg^  Svbtei'ranean^  and  Artificial 

Waters. 

It  is  not  material,  so  far  as  the  wrong  of  befouling  water  is  con- 
cerned, whether  the  damage  is  done  to  a  defined  water  course,  or  wa- 
ter which  has  merely  percolated.**  Therefore,  the  pollution  of  a 
well  is  a  nuisance.*^  But  any  person  may  appropriate  the  whole  of 
water  percolating  through  or  under  his  land.**    There  is  difference 

40  Hauck  V.  Tidewater  Pipe-Line  Co.,  153  Pa.  St.  3(KKJ75,  26  Atl.  044. 

41  Pennsylvania  Coal  Co.  v.  Sanderson,  113  Pa.  St.  12G,  6  Atl.  453;  Id.,  102 
Pa.  St.  370,  86  Pa.  St.  401,  94  Pa.  St  302.  Cf.  Young  v.  Bankier  Distillery  Co. 
(1803]  App.  Cas.  601. 

42  Womeraley  v.  Church,  17  Law  T.  (N.  S.)  190;  Good  v.  Altoona  City,  162 
Pa.  St.  493,  29  Atl.  741. 

4«  Beatrice  Gas  Co.  v.  Thomas,  41  Neb.  662,  59  N.  W.  925. 

44  New  River  Co.  v.  Johnson,  2  El.  &  El.  435;  Wheatley  v.  Baugh,  23  Pa.  St. 
528;  Ocean  Grove  v.  Asbury  Park,  40  N.  J.  Eq.  447,  3  AtL  168;  Bloodgood  v. 
Ayers,  108  N.  Y.  400,  15  N.  E.  433;  Frazler  v.  Brown,  12  Ohio  St.  294;  Swett 
V.  Cntts,  50  N.  H.  439;  Trowbridge  v.  BrookUne,  144  Mass.  139,  10  N.  E.  796; 
Acton  V.  Blundell,  12  Mees.  &  W.  324. 
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of  opinion  as  to  whether  such  appropriation  is  actionable  if  it  be 
malicious.*'*  No  right  to  such  percolating  water  can  be  acquired 
by  prescription,  because  of  the  indefiniteness  of  the  right  and  the 
inability  of  the  servient  owner  to  prevent  the  user  by  which  the 
right  is  claimed  to  be  acquired.*®  But  where  the  water  is  subterra- 
nean, but  follows  a  defined  course,  it  is  subject  to  the  law  governing 
running  streams  or  water  courses,  and  not  to  the  law  of  mere  perco- 
lating waters.**^  It  would  seem  that  artificial  water  above  ground 
has  been  generally  regarded  on  the  same  basis  with,  underground  per- 
colating water. 

Sume — Interference  with  Surface  Water. 

It  may  be  safely  said  that  no  right  of  action  accrues  for  injury 
arising  from  the  natural  flow  or  drainage  of  water  from  the  premises 
of  one  upon  or  through  the  premises  of  another.**  But  beyond  this 
the  limitations  placed  by  law  on  the  right  to  gather  and  divert  the 
flow  of  surface  water,  or  to  exclude  it,  are  not  clear. 

By  the  common  law,  there  is  no  right  jure  naturae  in  the  flow  of 
surface  water.  Neither  its  detention,  diversion,  nor  repulsion  is 
actionable,  though  damages  ensue.*®  This  common-law  rule  is  of  a 
very  recent  origin.***  There  would  seem,  however,  to  be  uncertainty 
as  to  what  the  common-law  rule  is.  The  ordinary  rule  is  that  the 
upper  proprietor  is  not  bound  to  permit  water  to  flow  onto  the  lower 
estate. '^^  The  courts  are  by  no  means  agreed  as  to  how  far  the  upper 
tenant  may  collect  and  concentrate  surface  waters,  and  pour  them, 
as  by  means  of  an  artificial  ditch,  upon  the  adjacent  proprietor  in 
an  unusual  quantity.     Ordinarily,  this  right  is  denied,*^  unless  a 

*»  Wheatley  v.  Baugh.  25  Pa.  St  528;  Chesley  v.  King,  74  Me.  164;  Phelps  v. 
Nowlen,  72  N.  Y.  39. 

4«  Wrightman,  J.,  in  Chnscmore  v.  Richards,  7  H.  L.  Cas.  340-357,  2  Hrai.  & 
N.  168. 

47  wmis  V.  City  of  Perry  (Iowa)  60  N.  W.  727;  Ottawa  GasUght  &  Coke  Co. 
V.  Graham,  28  III.  73. 

48  Livezey  v.  Schmidt,  96  Ky.  441,  29  S.  W.  25. 

4»  Bowlsby  V.  Speer,  31  N.  J.  Law,  351;  Gannon  v.  Hargadon,  10  Allen,  lOd; 
Chatfleld  v.  Wilson,  28  Vt.  49;  Swett  v.  Cutts,  50  N.  H.  439. 

»«  Bowlsby  V.  Speer,  31  N.  J.  Law,  351;  Barkley  v.  Wilcox,  86  N.  T.  140; 
Rawstron  v.  Taylor,  11.  Exch.  369. 

•1  Frazler  v.  Brown,  12  Ohio  St.  294;  Livingston  v.  McDonald,  21  Iowa,  1«0. 

•a  Hnrdman  v.  Northeastern  Ry.  Co.,  3  C.  P.  DIv.  168;  Smith  v.  Faxon,  156 
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prescriptive  right  has  been  acquired.'*  It  has,  however,  been  recog- 
nized.'^^  When  the  improvement  of  land  for  ordinary  purposes  with- 
out negligence  accumulates  surface  waters,  and  causes  them  to 
flow  upon  the  land  of  another,  there  is  no  liability.*^*  On  the  otlier 
hand,  the  landowner  may  appropriate  surface  water  flowing  over 
his  land  in  no  definite  channel,  although  it  is  thereby  prevented 
from  reaching  a  water  course  which  it  previously  supplied.*^^ 

The  old  common-law  rule,  that  surface  water  is  a  common  enemy, 
is  materially  modified  by  a  recognition  of  the  vague  principle,  "Sic 
utere  tuo,  ut  alienum  non  laedas.*'  The  law  allows  the  "reason- 
able use"  of  one's  own  land,  and  all  this  involves.  More  specif- 
ically, in  this,  as  in  other  questions  of  nuisance,  courts  are  gov- 
erned by  considerations  of  expediency.  The  comparative  injury 
produced  or  relieved  in  many  cases  will  determine.*^^ 

*  Same— Nuisance  on  Highways. 

Interference  with  the  right  of  free  and  safe  passage  over  a  public 
highway  has  been  regarded  from  the  point  of  view  of  trespass,'® 
and  of  negligence. "^^  The  obstruction  or  use  of  a  street,  so  as  to 
unreasonably  impede  travel,  and  render  its  use  inconvenient  or  dan- 
gerous to  travelers,  may  become  a  public  nuisance.^®  The  appropri- 
ation of  a  street  by  an  individual,  to  be  an  actionable  nuisance,  need 
not  be  exclusive.  It  is  sufficient  if  it  renders  the  free  passage  less 
commodious.^^  Thus,  in  Barber  v.  Penley,**  a  person  who,  by  carry- 
Mass.  589,  31  N.  E.  C87;  Yerex  v.  Eineder,  80  Mich.  24.  48  N.  W.  875;  Gregory 
V.  Bush,  64  Mich.  37,  31  N.  W.  90;   Lambert  v.  Alcorn,  144  111.  313,  33  N.  E. 

53,  55. 
83  Osten  V.  Jerome,  93  Mich.  196,  53  N.  W.  7;  Eshleman  v.  Martlc  Tp.,  152  Pa. 

»t  68,  25  Atl.  178, 

64  Lambert  v.  Alcorn,  144  111.  313,  33  N.  E.  53. 

OB  Brown  v.  Winona  &  S.  W.  Ry.  Co.,  53  Minn.  259,  55  N.  W.  123;  Meixell  v. 
Morgan,  149  Pa.  St.  415,  24  Atl.  21G. 

»«  Broadbent  v.  Ramsbotliam,  11  Exch.  002;  Parks  v.  Newlniryport,  10  Gray, 
28;  Goodale  v.  Tuttle,  29  N.  Y.  459. 

B7  Hoghes  Y.  Anderson,  68  Ala.  280;  Sheehan  y.  Flynn,  59  Miun.  43G,  61  N. 
AV.  462. 

Be  Ante,  p.  419. 

Bfr  Post,  p.  431,  note  98. 

•0  H(^mes  v.  Gorthell,  80  Me.  31,  12  Atl.  730. 

•1  Hart  V.  City  of  Albany,  9  Wend.  571;  State  v.  City  of  Mobfle,  5  Port.  (Ala.) 
278. 

•2  [18931  2  Ch.  447. 
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ing  on  a  theater,  caused  a  crowd  to  assemble  and  obstruct  the  high- 
way, thereby  creating  a  nuisance  to  private  adjoining  owners,  is  an- 
swerable for  the  obstruction,  if  it  be  the  necessary  result  of  his  acts, 
even  though  it  be  not  his  actual  object.  A  nuisance  may  be  action- 
able if  it  detract  from  the  safety  of  travelers,*'  whether  from  some- 
thing suspended  in  the  air,**  on  the  surface,**  or  from  an  excava- 
tion,** The  safety  of  the  traveler  has  reference  to  the  ordinary 
means  of  locomotion.  Therefore,  things  calculated  to  frighten 
horses  may  be  actionable  nuisances.*^  It  would  seem  that  no  lia- 
bility exists  for  injuries  caused  by  a  nuisance  outside  the  limits  of  a 
highway.**  But,  to  enable  a  private  person  to  sustain  the  action,  he 
must  show  special  injury.  The  public  may  institute  proceedings  for 
the  abatement  or  prevention  of  such  a  nuisance,  irrespective  of  the 
question  of  pecuniary  damage,  by  the  speediest  and  most  effectual 
remedy.*  • 

Interferetu^  with  Hedlih^  Comfort^  and  Convenience. 

It  is  not  essential,  however,  to  constitute  a  nuisance,  that  the  in- 
jury should  be  to  property.'*  The  early  conception  of  nuisance,  ais 
appears  in  Blackstone's  definition  and  by  the  early  forms  of  remedy 
provided  by  law,  was  an  injury  to  lands,  tenements^  and  heredita- 

«»  Dygert  v.  Schenck,  23  Wend.  44(5. 

« 4  As  an  awning.  McGonneU  v.  Bostelmann,  72  Hun,  238.  25  N.  Y.  Supp.  SODi 
a  roof,  Garland  v.  Towne,  55  N.  H.  55  (cf.  Mellen  v.  MorrUl,  126  Mass.  545);  a 
cornice,  Grove  v.  Ft  Wayne,  45  Ind.  429;  a  bow-window,  Jenks  v.  WilUams, 
115  Mass.  217. 

«5  A  ceUar  door,  Daniels  v.  Potter,  4  Car.  &  P.  262;  Proctor  v.  Harris,  Id. 
337;  a  gate,  James  v.  Hayward,  Cro.  Car.  184;  a  fence,  Neff  v.  Paddock,  26 
Wis.  546;  a  building,  Stetson  v.  Faxon,  19  Pick.  147. 

«•  Cellar  opening  unguarded,  Coupland  v.  Hardingham,  3  Camp.  398;  coal 
hole,  Clifford  v.  Dam,  44  N.  Y.  Super.  Ct.  391.  Et  vide  Barnes  v.  Ward,  9  C.  B. 
392. 

«7  Foshay  v.  Town  of  Glen  Haven,  25  Wis.  288;  a  derrick,  Jones  v.  Housa* 
tonic  R.  Co.,  107  Mass.  261;  a  tent,  Ayer  v.  City  of  Norwich,  39  Conn.  376. 

08  Wood,  Nuis.  §§  322-328;  Irvine  v.  Wood.  51  N.  Y.  224.  Cf.  Drake  v.  Lowell, 
13  Mete.  (Mass.)  292,  with  Congreve  v.  Smith,  18  N.  Y.  79. 

«»  Smith  V.  McDowell,  148  111.  51,  35  N.  E.  141. 

TO  This  distinction  has  already  been  referred  to  in  St.  Helen's  Smelting  Co.  v. 
Tipping,  ante,  p.  421,  note  12.  Mr.  Bigelow  says  it  is  Impossible  to  say  jdst 
what  this  distinction  is  to  be.  The  meaning  appears  to  be  that  the  degree  of 
harm  in  an  action  for  personal  discomfort  must  be  greater  than  in  an  actlbti 
for  injury  to  property.    Sweeny  v.  Railroad  Co.,  10  Allen,  368. 
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ments.  And,  in  some  cases,  only  property  owners  can  at  the  present 
time  sue  for  nuisance  J  ^  The  scope  of  nuisance  has,  however,  been 
widened  so  far  as  to  clearly  include  such  use  of  property  or  conduct  of 
person  as  renders  the  enjoyment  of  life  uncomfortable,  or  is  indecent 
and  offensive  to  the  senses.  Thus,  noise  ^'  may  be  so  continuous 
and  excessive,  or  vapors  or  noxious  smells  ''^  render  the  enjoyment 
of  life  and  property  so  uncomfortable,  as  to  be  a  nuisance.  A 
fortiori,  the  maintenance  of  anything  injurious  to  health  ''*  may  be 
a  nuisance.  It  usually  occurs  that  such  interference  with  persona) 
comfort  or  such  personal  offense  is  coincident  with  damage  to  prop- 
erty. It  seems,  however,  that  mental  discomfort  and  injury  which 
are  not  of  temporal,  but  of  spiritual,  character,  are  not  nuisances; 
as  that  resulting  from  running  street  cars  on  Sunday.''* 

THE  ANNOYANCE  OB  INTEBFEBENCE. 

214.  The  annoyance  or  interference  constituting  a  nuisance 
may  arise  from  either  or  both — 

(a)  The  use,  management,  custody,  or  control  of  prop* 

erty;  or 

(b)  Personal  conduct. 

Use  of  Property, 

"  Nuisance  is  ordinarily  spoken  of  as  a  wroog  arising  where  a  per- 
son uses  his  own  property  so  as  to  injure  another's.^*  Many  nui- 
sances arise  from  the  use  of  lands,  as  between  adjoining  owners  with 
respect  to  water  rights,  structures  on  the  land,  and  generally  with 
reEq[>ect  to  the  use  of  the  land.     Bo,  where  premises  become  dan- 

Ti  Ck)nrad  y.  Arrowhead  Hot  Springs  Hotel  Ck>.,  103  Cal.  399,  37  Pac.  886; 
Ghace  v.  Warsaw  Waterworks  Co.,  79  Hun,  161,  29  N.  Y.  Supp.  729;  CJommls- 
sioners  of  Kensington  ▼.  Wood.  10  Pa.  St  93. 

ii  BriU  V.  Flagler,  23  Wend.  (N.  Y.)  354;  Rex  v.  Smith.  1  Strange,  704;  Camp- 
bell v.  Seaman,  63  N.  Y.  568. 

7t  Bohan  y.  Port  Jervls  Gaslight  Co.,  122  N.  Y.  18,  25  N.  E.  246. 

74  A  hospital  in  residential  locality,  Gilford  v.  Babies'  Hospital  (Sup.)  1  N.  Y. 
Snpp.  448.    A  cemetery,  Jung  v.  Neraz,  71  Tex.  39(5,  9  S.  W.  344. 

7B  Sparhawk  y.  Union  Pass.  R.  Co.,  54  Pa.  St.  401;  First  Baptist  Church 
V.  Schenectady  &  T.  R.  Co.,  5  Barb.  79;  State  v.  Linkhaw,  69  N.  C.  214. 

7<  Norcross  y.  Thoms,  51  Me.  503. 
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gerouB,  or  are  made  dangerous,  for  example,  by  spring  guns  and 
traps,  a  nuisance  may  arise/ ^  or  where  offensive  agencies,  like 
privies  and  cesspools,  are  allowed  to  exist  to  the  annoyance  of  a 
neighborhood,  or  the  pollution  of  waters;  ''•or  where  a  useful  ele- 
ment is  improperly  turned  aside.*® 

A  nuisance  may  arise  from  the  ownership  or  control  of  personal 
property,  as  of  dangerous  animals;  •^  also  from  the  custody  or  use 
of  explosives,®*  or  of  fire**  or  water.'*  In  the  conduct  of  busi- 
ness, and  especially  where  vapors  *^  or  smoke  *•  or  stenches  *^  or 
dust  *'  or  other  similar  annoyances  arise,  actions  for  nuisance  are 
constantly  sustained.*®  The  old  familiar  principles  of  nuisance  are 
changed,  adapted,  and  extended  to  meet  the  emergencies  of  modern 
civilization.  This  is  conspicuously  true  with  respect  to  the  com- 
mercial uses  of  electricity.'®  It  seems  to  be  settled,  both  in  England 
and  America,  that  electrical  interference  is  a  statutory  nuisance, 
for  which  there  is  no  remedy  at  common  law.®^ 

Personal  Conduct. 

A  nuisance  may  be  committed  by  personal  conduct  without  in- 
volving property.     Thus,  indecent  exposure  in  a  public  place,  in  the 

7  8  Murray  v.  McSliane,  52  Md.  217;  State  v.  Moore,  31  Conn.  479. 
T»  Haugh's  Appeal.  102  Pa.  St.  42;  Wahle  v.  Reinbach,  76  lU.  322. 

80  Parke  v.  KUham,  8  Cal.  77. 

81  Cox  V.  Burbridjre,  9  Jur.  (N.  S.)  970;  Nehr  v.  State,  35  Neb.  638,  53  N.  W. 
r>S9;  Baldwin  v.  EmiKn,  49  Conn.  113. 

82  Comminge  v.  Stevenson,  76  Tex.  042,  13  S.  W.  556. 

8  8  Burroughs  v.  Housatonic  Ry.,  15  Conn.  124;  Galpin  v.  RaUroad  Co.,  19 
Wis.  604;  Vaugban  v.  Mcnlove,  32  E.  C.  L.  208,  613. 

84  Ry  lands  v.  Fletcher,  L.  R.  3  H.  L.  330. 

SB  People  V.  Detroit  White  Lead  Works,  82  Mich.  471,  46  N.  W.  735;  Camp- 
bell V.  Seaman,  63  N.  Y.  568. 

R«  W^alter  v.  Selfe,  4  Eng.  Law  &  Eq.  15;  Catlin  v,  Valentine,  9  Paige  (N.  Y.) 
575;   Smiths  v.  McConathy,  11  Mo.  331. 

8T  Francis  ▼.  Schoellkopf,  53  N.  Y.  152;  Pennoyer  v.  Allen,  56  Wis.  502.  14 
N.  W.  609;  Ballentine  v.  Webb,  84  Mich.  38,  47  N.  W.  485;  Fertilizing  Go.  ▼. 
Hyde  Park,  97  U.  S»  659. 

»^  Cooper  y.  Randall,  53  111.  24. 

80  Demarest  y.  Hardham,  34  N.  J.  Eq.  469. 

»o  As  in  Chandler  Electric  Co.  v.  Fuller,  21  Can.  Sup.  Ct.  337. 

»i  Hudson  Rlyer  TeL  Co.  y.  Watenrllet  Turnpike  &  R.  Co.,  135  N.  Y.  298.  32 
N.  E.  148. 
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presence  of  several  persons.*'  So,  singing  a  ribald  song,*'  swearing, 
using  indecent  language  in  a  public  place,  or  uttering  loud  cries  in 
ai  public  street,  may  constitute  a  nuisance.*^  Personal  conduct  often 
combines  with,  use  of  property  to  constitute  nuisance;  as  where  pub- 
lic drinking  saloons**  are  the  scenes  of  noisy  carousals  by  night 
and  by  day.  So  the  indecent  and  boisterous  behavior  of  inmates 
and  visitors  of  a  house  of  ill  fame  may  also  be  the  basis  of  recovery 
of  damages  and  the  issuance  of  an  injunction  on  behalf  of  private 
individuals  whose  property  is  thereby  injured.** 


SAME—CARE  AND  MOTIVE. 


216.  The  interference  with  legal  rights,  which  constitutes 
a  nuisance,  does  not  depend,  ordinarily,  upon  either 

(a)  Tlie  care  exercised  by  the  wrongdoer,  or 

(b)  His  motive. 

Care  Immaterial, 

Want  of  care  is  not  an  element  of  nuisance.  It  is  therefore  held 
that  a  person  who  placed  a  powder  magazine  in  dangerous  prox- 
imity to  another's  dwelling  is  liable  for  damages  resulting  from 
its  explosion  without  his  direct  negligence.''  In  geneml,  no  exer- 
cise of  care  is  a  defense  to  the  maintenance  of  a  nuisance.^^  In 
legalized  nuisance,  however,  the  question  of  negligence  may  be  ma- 
terial with  respect  to  liability.** 

•2  Boom  V.  City  of  Utica.  2  Barb.  104;  State  v.  MUlard.  18  Vt.  574. 

»a  8 tote  V.  Toole.  106  N.  C.  736, 11  S.  E.  108. 

»*  Com.  ▼.  Harris,  101  Mass.  29;  State  v.  PoweU,  70  N.  C.  07. 

05  Stote  y.  Bertheol,  6  Blackf.  474;  Snyder  y.  Cal)eU,  29  W.  Va.  48, 1  S.  E.  241. 

»6  Cranford  v.  TyrreU.  128  N.  Y.  341,  28  N.  B.  514. 

OT  Chicago,  W.  &  V.  Coal  Co.  y.  Glass,  34  III.  App.  364.  Et  yide  Laflln  &  Rand 
Powder  Co.  v.  Teamey,  131  III.  322,  23  N.  E.  389;  Heeg  v.  Ucht,  80  N.  Y.  579. 

«8  Frost  y.  Berkeley  Phosphate  Co.,  42  S.  C.  402,  20  S.  E.  280;  Hauck  y.  Pipe- 
l4ine  Co.,  153  Pa.  St.  360,  26  Atl.  644;  Fletcher  v.  Rylands,  L.  R.  1  Exch.  265; 
Dygert  y.  Schenck,  23  Wend.  446,  447;  Congreye  y.  Smith,  18  N.  Y.  79;  Inm- 
ming  y.  GalualMt,  135  N.  Y.  239,  31  N.  E.  1024. 

9»  See  ante,  p.  227;  Weld  y.  Gaslight  Co.,  1  Storkie,  189;  Lincoln  y.  Cky  (rf 
Detroit,  101  Mich.  245,  59  N.  W.  617.  And  see  Hay  y.  Cohoes  Co.,  2  N.  Y.  159. 
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Motive  Immaterial. 

It  is  ordinarily  said  that  the  intent  or  motive  is  immaterial  to 
the  determination  of  the  question  of  whether  a  given  case  consti- 
tutes or  does  not  constitute  a  nuisance.^®*  This,  however,  is  not 
safe  as  a  universal  proposition.  Where  a  high  fence  serving  no  use- 
ful or  needful  purpose  is  built  and  maintained  out  of  pure  spite  and 
malice,  it  has  been  held  to  be  an  actionable  nuisance.*  So,  it  is 
said  that  a  noise  may  be  a  nuisance  if  mischievously  or  maliciously 
made,  while  a  simiiar  noise  might  not  be,  if  made  in  carrying  on 
a  lawful  calling. 

SAME—COMING  TO  NUISANCE. 

216.  The  plaintiff  in  a  judicial  proceeding  against  a  nui- 
sance is  not  ordinarily  disentitled  by  having  come 
to  the  nuisance,  unless  the  right  of  the  defendcuit 
amounts  to  an  easement. 

The  early  cases  on  nuisance  held  that  one  who  came  to  a  pri- 
vate nuisance  by  that  act  disentitled  himself  to  complain  of  it.*** 
This  amounted  to  saying  that  if  the  nuisance  had  been  in  exist- 
ence for  ever  so  short  a  time  before  the  plaintiff  came  to  it,  that 
was  enough  to  justify  its  continuance.  However,  this  doctrine  is 
exploded.*®^  "Carrying  on  an  offensive  trade  for  twenty  years  in 
a  place  remote  from  buildings  and  public  roads  does  not  entitle  the 
owner  to  continue  it  in  the  same  place  after  houses  have  been  built 
and  roads  laid  out  in  the  neighborhood,  to  the  occupants  of  and 
travelers  upon  which  it  is  a  nuisance."  **•    A  right,  however,  to 

100  Aldred's  C5ase,  9  Coke,  57a;  Falloon  v.  SchUling.  29  Kan.  292;  South  Roy- 
alton  Bank  y.  Suffolk  Bank,  27  Vt.  505. 

♦  Burke  v.  Smith,  69  Mich.  380,  37  N.  W.  838;  Flaherty  v.  Moran,  81  Mich. 
52,  45  N.  W.  381;  Klrkwood  v.  Fiuegan.  95  Mich.  543,  55  N.  W.  457;  Kessler 
v.  Letts,  7  Ohio  Cir.  Ct.  R.  108.  See,  also,  ante,  p.  32.  Contra,  Mahan  v. 
Brown,  13  Wend.  261;  Jenkins  v.  Fowler,  24  Pa.  St.  30S-310;  Jenks  v.  Wil- 
liams, 115  Mass.  217;  Phelps  v.  Nowlen,  72  N.  Y.  39. 

101  Susquehanna  Fertilizer  Co.  v.  Malone,  73  Md.  268,  20  Atl.  900. 

102  Fertilizing  Co.  v.  Hyde  Park,  97  TJ.  S.  659;  People  v.  Detroit  White  Lead 
Works,  82  Mich.  471-477,  46  N.  W.  735;  Boston  Ferrule  Co.  v.  Hflls,  159  Mass. 
147-151,  34  N.  E.  85. 

laa  Com.  v.  Upton,  C  Gray,  473. 
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coQunit  a  prirate  nuiBance  may  be  acquired  by  prescription,  as  an 
easement,***  or  by  estoppel. 


SAME— LOCALITY  OF  NUISANCE. 

217.  In  determining  what  annoyance  amounts  to  a  nui- 
sance, the  courts  are  governed  by  practical  consid- 
erations as  to  the  thing  done,  the  place  where,  and 
the  circnmstances  under  which,  it  is  done. 

A  business  which  is  necessary  and  useful  in  large  communities, 
and  which  is  not  a  nuisance  in  itself,  may  become  so  in  view  of  the 
circumstances  in  the  neighborhood  in  which  it  is  proi)Osed.  ''Two 
things  essential  to  general  prosperity  and  happiness  are  useful 
trades  whereby  people  are  supplied  with  things  necessary  in  life, 
and  healthful  and  peaceful  dwellings.  And  the  structures  for  hab- 
itation and  trade  cannot  well  be  remote  from  one  another.  Here, 
therefore,  are  two  interests  traveling  to  one  ultimate  goal,  yet  in 
constant  conflict  during  the  journey.  And  the  courts,  in  admin- 
istering justice  between  them,  necessarily  request  each  to  lay  aside 
something  of  what  i)ertains  to  mere  convenience  and  comfort,  yet 
they  permit  each  to  stand  so  far  on  its  own  rights  as  not  to  be 
destroyed."  *••  Public  convenience,  and  even  public  necessity,  do 
not  justify  the  continuance  of  a  nuisance,  or  constitute  a  reason 
why  an  injunction  should  not  be  issued.^®'  The  existence  of  similar 
nuisances  in  the  same  locality  is  not  necessarily  an  excuse.^^^  How- 
ever, in  determining  how  far  locality  enters  into  a  nuisance,  the 
courts  are  governed  by  practical  con8ideration&^**     The  useful- 

!•«  Post,  p.  439,  "Legalized  Nnlsance." 

lOB  Blsh.  Noncont.  Law,  §  418;  Sanderson  v.  Pennsylvania  Goal  Co.,  86  Pa. 
8t.  401;  Hole  v.  Barlow,  4  G.  B.  (N.  S.)  334;  Campbell  v.  Seaman,  63  N.  Y.  D68. 

io«  Meigs  V.  Lister,  23  N.  J.  Eq.  19^205;  Fertilizing  Co.  v.  Hyde  Park,  ©7 
U.  S.  659;  McCaffrey's  Appeal,  105  Pa.  St  253-255. 

107  Euler  v.  Sullivan,  75  Md.  616,  23  AU.  845;  Fay  v.  Whitman,  100  Maaa.  76. 

lot  Demarest  v.  Hardbam,  34  N.  J.  Eq.  469;  Collins  v.  Cbartlers  Yal.  Gaa 
Co.,  131  Pa.  St.  143-152,  18  Atl.  1012;  Blelman  v.  Railway  Co.,  60  Mo.  App, 
151-154. 

HALE,  TORTS— 28 
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nesB,^**  the  relatiye  convenience,^**  priority  in  establiahment/** 
dftnger,  temporary  character,  lawfulness  of  object,  and  similar  con- 
siderations are  given  due  weight.***  It  is  constantly  said  to  be 
the  law,  however,  that  beneficial  character  will  not  excuse  or  jus- 
tify the  continuance  of  a  public  nuisance,**"  and  that  no  place  la 
convenient  or  proper  for  the  maintenance  thereof.*** 

SAAiE— DAMAGES  AS  THE  GIST. 

218.  Annoyance,  to  constitute  a  nuisance,  must  cause  sub- 
stantial damagre;  for  damages  are  the  gist  of  the 
wrong,  unless  there  is  a  physical  invasion  of,  or 
interference  with,  another's  property,  in  which  case 
the  presence  or  absence  of  actual  damage  is  imma- 
terial. 

The  creating  or  continuing  of  a  nuisance  in  any  form  which  in- 
volves the  physical  invasion  of  or  interference  with  another's  prop- 
erty is  a  wrong  for  which  at  least  nominal  damages  may  be  recover- 
ed.*** Neither  absence  of  actual  **"  damages,  nor  even  benefit  from 
the  nuisance,  nor  abatement,  will  prevent  such  recovery.**'  Thus, 
the  overhanging  of  another's  land  is  a  nuisance  for  which  an  action 

io»  Tanner  v.  Trustees  of  Village  of  Albion,  5  Hill,  121.  Circus,  Inchbald  v. 
Robinson,  4  Ch.  App.  388.  Bawdyhouse,  Cranford  v.  Tyrrell,  128  N.  Y.  341.  28 
N.  E.  514. 

110  Piicher  v.  Hart,  1  Humph.  (Tenn.)  524;  RadclilTs  Ex'rs  v.  Mayor,  etc.,  of 
Brooklyn,  4  N.  Y.  1»5;  CarroU  v.  Wisconsin  Cent.  R.  Co.,  40  Minn.  168,  41  N. 
W.  661. 

111  Whitney  v.  Bartholomew,  21  Conn.  213;  Wiers'  Appeal,  74  Pa.  St  230; 
Robinson  v.  Baugh,  31  Mich.  290;   Rhodes  v.  Dunbar,  57  Pa.  St  274. 

112  Tiittle  V.  Church,  53  Fed.  422;   Campbell  v.  Seaman,  63  N.  Y.  568. 

118  Wood,  Nuis.  §  19;  People  v.  Detroit  White  Lead  Works,  82  Mich.  471- 
479,^  46  N.  W.  735. 

114  Bamford  v.  Tumley,  3  Best  &,  S.  62. 

115  Casebeer  v.  Mowry,  .55  Pa.  St  419;  Blodgett  v.  Stone,  60  N.  H.  167; 
Ck«)per  V.  Dolvin,  68  Iowa,  757,  28  N.  W.  59. 

116  Kimel  v.  Kimel,  4  Jones  <N.  C.)  121;  Francis  v.  Schoellkopf,  63  N.  Y. 
152;  Wesson  v.  Washburn  Iron  Co.,  13  AUen,  95. 

117  Gleason  v.  Gary,  4  Coun.  418;  Call  ▼.  Buttrick,  4  Cush.  345. 
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will  lie  without  allegation  or  proof  of  actual  damages.^"  So,  to 
cause  water  to  flow  wrongfully  upon  another's  land  in  such  a  way 
that  its  continuance  would  create  an  easement  is  sufficient  to  justify 
an  injunction,  irrespective  of  damages.*"  Such  nuisances  are  es- 
sentially trespasses.  They  are  instances  of  forbidden  conduct.*** 
But  when  the  act  complained  of  is  lawful  in  itself,  a  different  rule 
prevails.  Then  it  is  only  when  some  actual  damage  is  done  that  a 
right  of  action  ensues.***  Where  the  nuisance"  complained  of  is 
injurious  to  property,  the  damage  must  be  substantial.  **Every- 
thing  must  be  looked  at  from  a  reasonable  point  of  view.  The  law 
does  not  regard  a  trifling  inconvenience,  but  only  large  sensible  in- 
conveniences and  injuries,  which  sensibly  diminish  the  comfort, 
enjoyment,  or  value  of  the  property  which  they  affect."  **' 

Substantidl  Interference  with  Gomfort. 

Where  the  wrong  complained  of  is  the  interference  with  the  ordi- 
nary physical  comfort  of  human  existence,  it  is  not  necessary  that 
the  offense  should  amount  to  an  injury  to  health.  The  discomfort 
must,  however,  be  physical,  and  not  such  as  depends  upon  the  taste 
or  imagination.*"  In  such  cases  the  degree  of  harm  must  be  great- 
er than  in  an  action  for  injury  to  property.*'*  It  was  said  in  a  lead- 
ing English  case  that  "there  may  be  such  a  thing  as  legal  nuisance 
from  noise  in  a  manufacturing  or  other  populous  town."  **•  Such 
things,  to  offend  against  the  law,  must  be  done  in  a  manner  which, 
beyond  fair  controversy,  ought  to  be  regarded  as  excessive  and 
unreasonable.*** 

ii«  Tucker  v.  Newman,  11  Adol.  &  B.  40;  Codman  v.  Evans,  7  AUen,  431. 

11 »  Learned  v.  Castle,  78  Cal.  454,  18  Pac.  872.  and  21  Pac.  11;  Cooper  v. 
Randall,  53  m.  24. 

120  gee  ante,  p.  57. 

121 3  Suth.  Dam.  §  1085.    See  ante,  p.  60. 

1S2  at  Helens  Smelting  Co.  v.  Tippintr.  11  H.  L.  Cas.  642;  Mahan  v. 
Brown,  13  Wend.  261;  Rhodes  v.  Dunbar,  57  Pa.  St  274. 

n»  Cleveland  v.  Citizens*  Gaslight  Co.,  20  N.  J.  Eq.  201. 

1S4  See  ante,  p.  428. 

i2»  Soltan  V.  De  Held,  2  Sim.  (N.  S.)  133.  See,  also,  Davis  v.  Sawyer,  133 
Mass.  280;  Leete  v.  Pilgrim  Congregational  Soc.,  14  Mo.  App.  580;  Rogers 
V.  EUlott,  146  Mass.  349, 15  N.  E.  768. 

!«•  Gaunt  V.  Fynney,  8  Ch.  App.  8-11;  Newson  v.  Pender,  27  Ch.  Div.  43. 
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KINDS  OF  inJISANCES. 

219 «  NuisanceB  for  whioh  a  private  action  will  lie  may 
be  either — 

(a)  Public,  private,  or  mixed; 

(b)  Continuing;  or 

(c)  Legalized. 

SAME— PUBLIC,  PRIVATE,  AND  MIXED  NUISANCES. 

220.  To  entitle  a  private  person  to  maintain  an  action  for 
a  public  nuisance,  the  ii\jury  complained  of  must 


(a)  Peculiar  to  the  plaintiff  in  kind,  not  merely  in  de- 

gree; 

(b)  Substantial,  not  fancifiil  or  evanescent; 

(c)  The  proximate  result  of  the  conduct  complained  of.^ 

Kmd%  of  Nuisances  for  Which  a  Prloate  Action  inay  Lie. 

Public  nuisances  affect  the  public,  and  are  annoyances  to  all  the 
king's  subjects.  They  are  public  wrongs.  They  result  from  the 
violation  of  public  rights,  and  produce  no  special  injury  to  one  more 
than  another  of  the  people,  and  may  be  said  to  have  a  common  effect 
and  produce  a  common  damage.  The  criterion  by  which  to  deter- 
mine whether  a  particular  case  is  to  be  classed  as  a  public  or  a  pri- 
vate nuisance  seems  to  depend  upon  the  consideration  of  whether 
it  be  indictable  or  not.  Mr.  Wood^^'  distinguishes  mixed  nui- 
sances, which  are  both  public  and  private  in  their  nature  (public,  in 
that  they  produce  injury  to  many  i)ersons,  or  to  all  the  public;  and 
private,  because  at  the  same  time  they  produce  a  special  and  par- 
ticular injury  to  private  rights),  which  subject  the  wrongdoer  to 
indictment  by  the  public  and  to  damages  at  the  suit  of  persons  in- 
jured. Private  nuisances,  on  the  other  hand,  are  injuries  that  re- 
sult from  the  violation  of  private  rights  and  produce  damages  to 

1ST  Brett,  J.,  In  Benjamin  v.  Storr,  L,  R.  9  C.  P.  400-40e.   And  see  Wesson 
V.  Washburn  Iron  Co.,  13  Allen  (Mass.)  95-101. 
"•Wood,  Nuls.  §16. 
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but  one  or  a  few  persons,  so  that  they  cannot  be  said  to  be  pub- 
lic."* With  public  nuisances  pure  and  simple  there  is  no  further 
logical  concern  here. 

IM/vate  Action  for  Public  Nuisance. 

Although  for  a  public  nuisance,  so  far  as  it  affects  the  public 
generally,  no  private  action  lies,  yet  an  individual  who  suffers  a 
special  injury  or  damage  more  than  the  rest  of  the  community  at 
large  may  have  an  action  in  respect  to  his  special  damage.^'*  Such 
special  damage  is  not  sufficient  if  it  be  trifling.  It  must  be  sub- 
stantial, as  where  it  seriously  affects  the  substance  and  value  of 
property.^**  It  is  not  sufficient  if  remote.***  To  support  such  an 
action  the  damage  must  differ  in  kind,  as  well  as  in  degree,  from 
that  suffered  in  common.  That  the  plaintiff  suffers  more  inconven- 
ience than  others,  from  his  proximity  to  the  nuisance,  is  not 
enough.*"  A  liquor  nuisance  is  ordinarily  exclusively  a  public 
one."^  The  right  to  maintain  a  private  action  for  a  liquor  nuisance 
may,  however,  be  conferred  by  statute;  *••  and,  in  a  criticised 
case,"*  a  saloon  has  been  held  to  be  a  nuisance  per  se.*'^  The  un- 
reasonable and  unnecessary  obstruction  of  a  navigable  stream  may 
be  a  public  and  at  the  same  time  a  private  nuisance,  as  to  those 
individuals  who  suffer  a  particular  damage  therefrom  distinct  and 
apart  from  the  people  at  large.    The  difference  must  be  not  merely 

"•Burdltt  V.  Swenson,  17  Tex.  489;  Bagley  v.  People,  43  Mich.  355,  6  N. 
W.415. 

180  lyeson  Y.  Moore,  1  Ld.  Raym.  486;  Hart  y.  Board  (N.  J.  Sup.)  29  AtL  490. 

i«i  Talbott  V.  King,  32  W.  Va.  6,  9  S.  E.  48;  Innls  v.  Railway  CJo..  76  Iowa, 
165,  40  N.  W.  701;  Hay  v.  Weber,  79  Wis.  587,  48  N.  W.  859. 

182  Zettel  V.  City  of  West  Bend,  79  Wis.  316,  48  N.  W.  379;  Northern  Pac. 
R.  CJo.  V.  Whalen,  149  U.  S.  157,  13  Sup.  Ct  822;  Hay  v.  Weber,  79.  Wis.  587, 
48  N.  W.  859;  City  of  Allegheny  v.  Zimmerman,  95  Pa.  St.  287.  But  the 
damage  need  not  be  direct.  It  may  be  consequential.  Hughes  y.  Heiser, 
1  Bin.  463;  Iveson  ▼.  Moore  (1699)  Holt,  10. 

133  Hargro  v.  Hodgdon,  89  Cal.  623.  26  Pac.  1106.  Cf.  Cranford  v.  Tyrrell. 
128  N.  Y.  341,  28  N.  E.  514. 

134  State  Y.  Stanley,  81  Me.  555,  24  AU.  963;  State  v.  Fleming,  86  Iowa,  294, 
53  N.  W.  234:  Johnson  v.  People,  44  111.  App.  642. 

i»»  Craig  V.  Plunkett,  82  Iowa,  474,  48  N.  W.  984. 

i3«  7  Harv.  Law  Rev.  487. 

137  Haggart  y.  Stehlin,  137  Ind.  43.  35  N.  E.  997. 
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in  extent,  but  also  in  kind.^'*  Accordingly,  the  discharge  of  gar- 
bage by  a  city,  interfering  with  fishing,  is  an  exclusively  public 
wrong.  An  individual  may  not  enjoin  such  discharge.^**  On  the 
other  hand,  where  one  by  dams  and  storage  booms  unnecessarily 
obstructs  and  delays  another's  log-driving  operations,  the  latter  is 
entitled  to  a  private  action,  although  the  nuisance  be  also  a  pub- 
lic one.  Streams  navigable  for  flooding  logs  are  governed  by  the 
rules  for  highways.*** 

A  private  action,  in  general,  may  be  maintained  to  recover  dam- 
ages to  property  caused  by  operating  in  the  vicinity  works  and  ma- 
chinery which  fill  the  air  with  smoke  and  cinders  and  render  it 
offensive  and  injurious  to  the  health,  and  shake  the  premises  so 
as  to  render  occupation  uncomfortable,  though  all  persons  owning 
estates  in  the  vicinity  have  sustained  similar  injuries  from  the  same 
cause.*** 

Private  Nuisances. 

The  term  "private  nuisance"  is  used  indiscriminately  for  a  private 
nuisance,  as  defined,  and  for  a  mixed  nuisance,  as  distinguished,  by 
Mr.  Wood.  Indeed,  the  ordinary  conception  of  a  private  nuisance 
would  seem  to  be  that  it  is  any  nuisance  for  which  an  action  would 
lie  on  behalf  of  a  private  individual.  There  are,  however,  many 
cases  which  would  seem  to  be  private  nuisances  pure  and  simple, — 
as  nuisance  to  private  ways,  to  adjacent  and  subjacent  slipport, 
water  courses,  surface  waters,  overhanging  another's  land,  damages 
by  an  upper  tenant  of  a  building  to  a  tenant  of  a  lower  story. 
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221.  This  subject  has  already  been  sufficiently  considered.^ 

isB  Brayton  y.  City  of  FaU  River,  113  MasB.  218;  Black  well  ▼.  Old  Colony 
R.  Co.,  122  Mass.  1.    Cf.  Winterbottom  y.  Lord  Derby,  L.  R.  2  Ezch.  316. 
i<»  Kuehn  ▼.  City  of  Milwankee,  83  Wis.  583,  53  N.  W.  912. 

140  Page  y.  Mille  Lacs  Lumber  Co.,  53  Minn.  492,  55  N.  W.  608,  1119;  Rose 
y.  Miles,  4  Maule  &  S.  101;  Winterbottom  y.  Lord  Derby,  L.  R.  2  Bxch.  31^ 

141  Wesson  y.  Washburn  Iron  Co.,  13  Allen,  {K>. 

14S  Boston  Fermle  Co.  y.  Hills,  159  Mass.  147,  34  N.  E.  85. 
i«8  Ante,  p.  223. 
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SAME—LEGALIZED  NUISANCE. 

222.  Where  the  law  has  authorized  the  conduct  com- 
plained of,  which  would  otherwise  be  a  nuisance, 
there  can  be  no  proper  interference  therewith, 
either  by  the  act  of  the  party  or  by  judicial  pro- 
ceeding. 

Legalized  nuisance  can  scarcely  be  said  to  be  a  felicitons  term. 
It  is  like  calling  a  crime  lawful.  However,  the  term  has  passed  into 
general  use.  What  it  means  would  seem  to  be  this:  To  constitute 
a  nuisance  there  must  be  a  breach  of  legal  right.  Accordingly,  if 
authority  to  do  a  given  act  is  conferred,  either  by  statute  or  by 
common  law^  which,  but  for  such  authority,  would  constitute  a  nui- 
sance, the  damage  suffered  in  consequence  is  damnum  absque  in- 
juria. Such  damage  is  ^'incident  to  an  authorized  act"  Within 
the  limits  of  &uch  authority,  the  parties  defendant  are,  in  the  ab- 
sence of  negligence,  completely  protected  from  interference  with 
the  aUeged  nuisance,  either  by  the  act  of  the  parties  in  the  abate- 
ment of  the  nuisance,  or  by  judicial  proceedings,  public  or  private, 
in  law  or  in  equity.*** 

IftMcmce  Authorized  ly  StattUe. 

A  statute  may  authorize  certain  works,  provided  they  be  done 
without  causing  a  nuisance,  or  it  may  authorize  the  nuisance  it- 
self, if  necessary  as  a  last  resort.***  On  the  one  hand,  a  legis- 
lature, or  a  municipal  corporation  when  sufficiently  empowered, 
may  declare  places  or  property,  used  to  the  detriment  of  public 
interest  or  to  the  injury  of  health,  morals,  or  the  welfare  of  the 
community,  a  nuisance,  although  not  such  at  common  law.  But 
neither  may  decree  the  destruction  or  forfeiture  of  property  used 
so  as  to  constitute  a  nuisance,  and  appoint  officers  to  execute 
its  mandate  as  a  punishment  of  the  wrong,  or  even  to  prevent 
the  future  illegal  use  of  the  property,  it  not  being  a  nuisance  per 

144  Hinchman  v.  Paterson  Horse  R.  Co.,  17  N.  J.  Eq.  75. 

i4»  Managers  of  tbe  Metropolitan  Asylum  Dial  v.  Hill,  6  App.  Cas.  193; 
Oogswell  V.  Railroad  Co.,  103  N.  Y.  10,  8  N.  B.  537;  Edmondson  v.  City  of 
Moberly,  98  Mo.  523,  11  S.  W.  990;  Eastman  v.  Amoskeag  Manurg  Co.,  44 
N.  H.  143. 
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Be.***  On  the  other  hand,  the  legislature  may  determine  by  its 
laws  that  not  to  be  a  nuisance  which  would  otherwise  be  a  nui- 
sance, upon  the  ground  that  the  legislature  is  ordinarily  the  proper 
judge  of  what  the  public  good  requires.**^  Thus,  it  may  authorize 
manufacturers  to  notify  their  workmen  by  ringing  bells,  or  using 
whistles  and  gongs,  in  such  a  way  that,  but  for  legislative  sanction, 
a  nuisance  would  exist.^^*  If  a  bridge,  constructed  in  accordance 
with  legislative  authority,  interferes  with  navigation,  the  injury  to 
private  persons  is  damnum  absque  injuria.^**  In  the  same  way,  the 
incidental  injury  which  results  to  the  owner  of  property  situated 
near  a  railroad,  caused  by  the  necessary  noise,  vibration,  dust,  and 
smoke  from  the  passing  trains,  which  would  clearly  amount  to  an 
actionable  nuisance  if  the  operations  of  the  railroad  were  not  au- 
thorized by  the  legislature,  must,  if  the  running  of  the  trains  is  so 
authorized,  be  borne  by  the  individual  without  compensation  or 
remedy  in  any  form.^"® 

However,  the  legislative  authority,  to  afford  this  immunity,  must 
be  express,  or  clearly  and  unquestionably  implied,  from  iwwers  ex- 
pressly conferred,  so  as  to  make  it  appear  that  the  legislature  con- 
templated the  doing  of  the  very  act  which  occasioned  the  injury. 
And  even  in  such  a  case,  the  exemption  does  not  extend  to  the 
claim  of  a  private  citizen  for  any  damage,  special  inconvenience, 
or  discomfort  not  experienced  by  the  public  at  large.^*^  Therefore, 
for  example,  the  owner  of  a  lot  abutting  on  the  public  street  may 
recover  damages  against  a  railroad  laid  on  such  street,  the  opera- 
tion  of  which  darkened  and  polluted  the  air  coming  from  that  part 
of  the  street  upon  the  lot.^^'  However,  consequential  annoyance, 
which  may  necessarily  follow  the  running  of  the  cars  on  the  road 

i««Lawton  v.  Steele,  119  N.  Y.  226,  23  N.  E.  878;  People  v.  Board  U 
Health  of  City  of  Yonkers,  140  N.  Y.  1,  35  N.  E.  320. 

147  Bancroft  v.  City  of  Cambridge,  126  Mass.  438-440. 

!«•  Sawyer  v.  Davis,  136  Mass.  239. 

149  HamUton  v.  Railroad  Co.,  119  U.  S.  280,  7  Sup.  Ct  206. 

i50CarroU  v.  Wisconsin  Cent.  R.  Co..  40  Minn.  168,  41  N.  W.  661;  Beide- 
man  v.  Atlantic  City  R.  Co.  (N.  J.  Ch.)  19  Atl.  731. 

ifti  Bohan  v.  Port  Jervis  Gaslight  Co.,  122  N.  Y.  18,  25  N.  B.  246;  HUl  v.  aty 
of  New  York,  139  N.  Y.  495,  34  N.  E.  1090;  Bacon  y.  City  of  Boston,  164 
100, 28  N.  B.  9. 

1S2  Adams  v.  Chicago,  B.  &  N.  R.  Co.,  39  Mian.  286,  39  N.  W.  629. 
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with  reasonable  care,  is  damnum  absque  injuria;  but  the  exemp- 
tion extends  only  to  the  limit  of  legislative  authority.  When  the 
authority  ceases,  the  exemption  ceases."*  The  authority  of  a  rail- 
road company  to  bring  its  tracks  within  the  limits  of  the  city  of 
Washington  did  not  authorize  it  to  construct  shops  and  engine 
houses  in  the  immediate  yicinity  of  a  church  where  services  had 
been  held  during  the  week  for  a  number  of  years  before  the  erec- 
tion of  such  shops.^**  The  power  of  the  legislature  in  America 
is  controlled  by  constitutional  provisions.^***  An  important  dis- 
tinction exists  between  corporations  clothed  with  powers  of  emi- 
nent domain  and  those  which  have  no  such  right.*'**  The  former 
may  construct  and  operate  their  authorized  works,  and  are  not 
liable  if  damages  ensue,  if  there  be  no  negligence  or  malice;  **^  but 
they  may  not  take  private  property  without  the  payment  of  com- 
pensation, ascertained  by  a  jury.****  Accordingly,  legislative  grants 
do  not  exempt  corporations  from  liability  for  imposing  a  burden 
which  amounts  to  the  actual  taking  of  property  for  public  purposes. 

Nuisance  Authorized  hy  Common  La/w. 

Prescription  cannot  legitimate  a  nuisance,  properly  speaking.*"' 
But,  within  the  limits  of  actual  user,  and  not  of  claim,  prescription 
may  give  rise  to  an  easement.**®  A  public  nuisance  cannot  be 
legalized  by  prescription,  even  so  far  as  tlie  right  of  a  private  in- 
dividual specially  injured  is  concerned.  "In  such  cases,  prescrip- 
tion has  no  application.  Every  day's  continuance  is  a  new  offense, 
and  it  is  no  justification  that  the  party  complaining  came  volun- 
tarily within  its  reach.    Pure  air  and  comfortable  enjoyment  of 

i»3  Evans  v.  Railway  Co.,  86  Wis.  697,  57  N.  W.  354,  coUcctlng  cases. 

1 S4  Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist  Church,  108  U.  S.  317,  2  Sup.  Ot. 
719;  Id.,  137  U.  S.  568,  11  Sup.  Ct.  186;  Smith  v.  London  &  S.  W.  By.  Co.,  L. 
R.  6  C.  P.  14. 

165  But  an  act  authorizing  an  existing  nuisance  is  a  mere  license,  and  may  be 
revoked  at  pleasure,  where  no  consideration  Is  paid.  Councils  of  Reading  v. 
Com.,  11  Pa.  St  196. 

3B«  Hauck  V.  Tidewater  Pipe-Line  Co.,  153  Pa.  St.  366,  26  Atl.  644. 

»»T  Id.    Of.  Booth  V.  Raihroad  Co.,  140  N.  Y.  267.  35  N.  E.  592. 

IBS  Parker  v.  Catholic  Bishop,  146  lU.  158,  34  N.  E.  473. 

i6»  Dygert  v.  Schenck,  23  Wend.  446;  Mills  v.  HaU,  9  Wend.  315. 
•  i«o  Homer  v.  StIUweU,  35  N.  J.  Law,  307;  Mueller  v.  Fruen,  36  Minn.  273,  30 
N.  W.  886;  Drew  v.  Hicks  (Cal.)  35  Pac.  563. 
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property  are  as  much  rights  belonging  to  it  as  the  right  of  pos- 
session and  occupancy."*** 


PABTIES  TO  PBOCEEDING8  AGAINST. 

228.  Subject  to  conventional  variationB  in  the  normal 
right  to  Bue,  the  parties  plaintiff  in  a  civil  proceed- 
ing against  a  nuisance  are  in  general  determined  hy 
property  interests. 

224.  Whoever  creates  or  merely  maintains  a  nuisance 
after  notice  to  abate,  is  a  proper  defendant  in  such 
proceedings;  but,  as  a  Joint  tort  feasor,  only  when 
there  is  concert  in  action  between  the  alleged 
wrongdoers. 

Parties  Plaintiff. 

The  parties  plaintiff  in  a  civil  proceeding  against  a  nuisance  are 
determined  primarily  by  property  interests.     For  example,  the  re- 
versioner may  sue   for  permanent  depreciation  of  property,  or  set- 
ting up  an  adverse  claim  of  right;  but  ordinarily  the  tenant  in  pos- 
session is  the  proper  party  plaintiff.*'*    Several  distinct  owners  or 
tenants  may  join  in  a  suit  to  restrain  a  nuisance  which  is  common  to 
all  and  affects  each  in  a  similar  way,  but  may  not  so  join  to  restrain 
that  which  does  a  distinct  and  special  injury  to  the  property  of  each. 
Thus,  annoyance  from  a  lunatic  asylum,  though  given  acts  do  not 
occur  at  the  same  time,  nor  to  the  same  person,  but  continually,  is 
not  a  distinct,  but  a  common,  nuisance.*  •'    Where,  however,  the 
action  is  at  law,  owners  of  distinct  interests,  it  has  been  insisted^ 
must  bring  separate  actions  for  the  same  nuisance.**^    A  private 
action  for  a  public  nuisance  can  only  be  maintained  by  one  who 

ici  Board  of  Health  v.  Lederer  (N.  J.  Oh.)  29  Atl.  444;  Chicago  &  E.  R.  Co. 
V.  Loeb  (111.  Sup.)  59  Am.  Rep.  341,  note  (8  N.  E.  460);  People  v.  Maher,  141 N. 
Y.  330,  36  N.  E.  396. 

5«2  Lockett  V.  Ft.  Worth  &  R.  G.  Ry.  Co.,  78  Tex.  211,  14  S.  W.  664;  Beir  v. 
Cooke,  37  Hun,  38;  Jones  y.  Chappell,  L.  R.  20  Eq.  539. 

i««  Rowbotham  v.  Jones,  47  N.  J.  Eq.  337,  20  Atl.  781. 

i«4  Snyder  y.  Cahell,  29  W.  Va.  48,  1  S.  E.  241;  Hellams  y.  Switaer,  91  & 
C.  89. 
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is  the  owner,  op  has  some  legal  interest,  as  lessee  ^'^  or  otherwise, 
in  the  land  which  is  affected  by  the  nuisance.  Therefore,  one  who 
liyed  in  his  wife's  house  could  not  sue  for  annoyance  to  himself  or 
his  family  for  corruption  of  the  air  by  another.^  ••  Bight  of  pos- 
session is  sufficient  interest.^ ®^ 

Parties  Defendant. 

The  person  primarily  liable  for  a  nuisance  is  he  who  creates  it, 
whether  on  his  own  land  or  not.^*'  He  cannot  escape  liability  for 
its  continuance  by  demising  the  premises  whereon  the  nuisance  is 
located;  ^•^  nor,  on  the  other  hand,  is  he  liable  for  his  grantee's 
smbsequent  conduct  whereby  the  nuisance  is  created.^^®  The  bare 
fact  of  ownership  of  real  estate  imposes  no  responsibility  for  a 
nuisance  on  it.*^*  Indeed,  the  occupier,  and  not  the  owner,  is,  in 
general,  liable  for  nuisance  thereon.  A  fair  summary  of  the  law 
on  this  point  would  seem  to  be  that  where  the  nuisance  complained 
of  is  caused  by  the  physical  condition  of  the  premises,  resulting 
f^em  acts  of  commission  or  omission  while  in  the  possession  of 
the  owner,  he  is  liable,  but  where  the  nuisance  arises,  not  from 
their  physical  condition,  but  from  the  mode  of  user,  the  occupier  is 
liable.^^'  He  who  has  created  a  nuisance  on  his  own  land  being, 
accordingly,  liable  for  it,  his  grantee  is  not  liable,  when  he  was  not 
an  actor  in  creating  or  actively  maintaining  it,^^^  until  it  is  shown 

i«B  Cooper  y.  Randall,  59  111.  317;  Kern  v.  MyU,  9i  Mich.  477,  54  N.  W.  176; 
Case  y.  Minot,  15S  Mass.  577,  33  N.  E.  700. 

»••  Kavanagh  v.  Barber,  131  N.  Y.  211,  30  N.  E.  235. 

i«»  Hopkins  v.  Baltimore  &  P.  R.  Co.,  6  Mackey,  311;  Crommelin  v.  Coxe,  30 
AUl  318. 

i«s  The  defense  of  independent  contractor  does  not  avail  unless  the  wron^ 
arise  from  the  manner  of  doin^  the  work,  rather  than  from  the  work  itself. 
Ante,  p.  133;  Skelton  v.  Fenton  Electric  Llg||t  &  Power  Co.,  100  Mich.  87,  5S 
N.  W.  609;  Aldrich  v.  Wetmore,  62  Minn.  164.  53  N.  W.  1072. 

!«•  Xngwersen  y.  Rankin,  47  N.  J.  Law,  18.  An  owner  who  rents  a  house, 
knowing  it  to  be  used  for  prostitution,  is  liable  in  damages  to  an  adjoinin^r 
owner.  -  Marsan  v.  French,  01  Tex.  173. 

I'fo  Moore  y.  Langdon,  2  Mackey,  127. 

iTi  Dalay  y.  Savage,  145  Mass.  38,  12  N.  E.  841;  Ahern  v.  Steele,  115  N.  Y. 
203,  22  N.  B.  193. 

i^«  Clerk  &  L.  Torts,  321-^27,  collecting  cases;  Fow  y.  Roberts,  108  Pa.  St. 

17  •  Whitenack  y.  Philadelphia  &  R.  R.  Co.,  57  Fed.  901. 
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that  he  failed,  upon  request,  to  remove  it  *^*  within  a  reasonable 
time.*" 

All  persons  who  join,  aid,  or  assist  in  creating  and  maintaining 
a  nuisance  may  be  jointly  and  severally  liable."  •  But  the  liability 
of  joint  contributors  is  not  necessarily  that  of  joint  tort  feasors. 
If  the  persons  who  maintain  a  nuisance  act  independently,  and 
not  in  concert  with  others,  each  is  liable  for  damages  which  result 
from  his  individual  conduct  only.  And  the  fact  that  it  may  be 
difficult  to  actually  measure  the  damage  caused  by  the  wrongful 
act  of  each  contributor  to  the  aggregate  result  does  not  affect  the 
rule,  or  make  any  one  liable  for  the  acts  of  the  others.*^'  Each 
must  be  definitely  connected  as  the  proximate,*'*  but  not  bb  the 
sole,*'*  cause  of  the  wrong. 

BEMEDISS. 

226.  Private  remedies  for  a  nuisance  not  merely  statatory, 
may  be 

(a)  Abatement 

(1)  By  act  of  parties,  or 

(2)  By  judicial  proceeding; 

(b)  Ixijunctiony  and  other  equitable  remedies;  or 

(c)  Action  for  damages.^^ 

174  Philadelphia  &  ^.  B.  Co.  y.  Smith,  12  G.  G.  A.  384,  64  Fed.  679;  Eastmaa 
V.  Amoskeag  Manuf'g  Co.,  44  N.  H.  143;  Nichols  v.  City  of  Boston,  dS  Mass. 
39;  Conhocton  Stone  Road  ▼.  Buffalo,  N.  Y.  &  E.  R.  Co.,  51  N.  Y.  573;  Jones  y. 
WiUlams.  11  Mees.  &  W.  176. 

176  Bychlickl  y.  City  of  St  Louis,  115  Mo.  662,  22  S.  W.  908. 

176  Simmons  v,  Everson,  124  N.  Y.  339,  26  N.  K.  911;  Rogers  v.  Stewart,  5 
Vt  215. 

177  Loughran  v.  City  of  Des  Moines,  72  Iowa,  382,  34  N.  W.  172;  Sloggy  ▼. 
DU worth,  38  Minn.  179,  36  N.  W.  451;  Chipman  v.  Palmer,  77  N.  Y.  51;  Sim- 
mons y.  Eyerson,  124  N.  Y.  319,  26  N.  E.  911. 

ITS  Russell  y.  Bancroft,  79  Tex.  377,  15  S.  W.  282;  Mirkil  y.  Morgan,  134 
Pa.  St.  144,  19  Atl.  628. 

IT 8  Gity  of  Hannibal  v.  Richards,  35  Mo.  App.  15. 

180  As  to  choice  of  remedies,  see  People  y.  Detroit  White  Lead  Worlds,  82 
Mich.  471,  46  N.  W.  735;  City  of  Grand  Rapids  v.  Weiden,  97  Mich.  82,  .56 
N.  W.  233. 
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Ahatement  hf  Act  of  Party. 

The  abatement  of  a  nuisance  by  priyate  persons  is  one  of  tbe 
oldest  of  recognized  remedies  for  torts.  It  is,  in  general,  the  re- 
moval of  the  nuisance.^  ^^  Where  a  party  can  maintain  an  action 
for  a  nuisance,  whether  public  or  private,  he  may  enter  and  abate 
it,^*"  provided  he  commit  no  breach  of  the  peace,**'  unless  the  nui- 
sance consists  of  unlawful  and  immoral  conduct.**^ 

The  right  of  abatement  by  the  owner  is  clearly  recognized,  as  to 
private  nuisances.  Thus,  trees  whose  branches  and  roots  extend 
over  and  into  the  land  of  another  are  nuisances,  to  the  extent  that 
the  branches  overhang  and  the  roots  penetrate  the  land  of  another; 
and  the  person  whose  land  is  injured  may  cut  off  the  roots  and 
branches  only  so  far  as  they  so  i>enetrate  and  overhang  his  land,  but 
he  may  not  cut  down  the  trees.*'"  Also,  when  a  public  nuisance 
obstructs  the  individual  right  of  a  private  person,  he  has  been  al- 
lowed to  remove  it,  to  enable  him  to  enjoy  that  right,  without  be- 
ing called  to  answer  for  so  doing.*'*  Indeed,  it  is  said  that  a  pub- 
lie  nuisance  may  be  abated  by  any  person,  whether  he  has  been 
injured  by  it  or  not*'^  Notice  or  request  to  the  occupant  to  abate 
is  necessary  if,  when  he  acquired  possession  of  the  land,  the  nui- 
sance already  existed  upon  it,  and  he  simply  neglected  to  remove 
it*"  Otherwise  notice  is  not  necessary.  However,  a  very  press- 
ing exigency  is  required  to  justify  summary  action  of  this  charac- 
ter; particularly,  in  the  case  of  a  public  nuisance.*"    The  person 

181  3  BL  Comm.  5;  Black.  Law  Diet  p.  5. 

182  Baten*s  Case,  9  Coke,  53b;  Amoskeag  Manufg  Oo.  v.  Goodale,  46  N. 
H.  53,  Burd.  Lead.  Gas.  475,  coUecting  cases;  Rhodes  v.  Whitehead,  27  Tex. 
804. 

i8»  stUes  V.  Laird,  5  Cal.  120;  Mohr  v.  Gault,  10  Wis.  513. 

184  Gray  v.  Ayres,  7  L>aQa,  375. 

18  B  Grandona  v.  Lovdal,  70  Cal.  161,  11  Pac.  623;  Hickey  v.  Railroad  Co., 
96,  Mich.  496,  55  N.  W.  989;  Burling  v.  Read,  11  Q.  B.  Diy.  904. 

186  Brown  v.  Perkins,  12  Gray,  89;  Rex  v.  Rosewell,  2  Salk.  459,  8  BL 
Gomm.  5;  Crosland  v.  PottsviUe  Borough,  126  Pa.  St.  511,  IS  AtL  15. 

18T  Gates  V.  Blincoe,  2  Dana,  158;  Wetmore  v.  Tracy,  14  Wend.  260. 

188  Jones  V.  WiUiams,  11  Mees.  &  W.  176;  Grisby  v.  Clear  Lake  Waterworks 
Oo.,  40  Gal.  396;  West  v.  Railway,  8  Bush,  408.  See  People  v.  Board  of 
Health  of  City  of  Yonkera,  140  N.  Y.  1,  35  N.  B.  320. 

188  Wetmore  v.  Tracy,  14  Wend.  252;  Hicks  v.  Dom,  42  N.  Y.  47. 
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abating  is  liable  if  in  removing  the  nuisance  he  does  more  damage 
than  is  necessary,  or  converts  the  materials  composing  the  nui- 
sance.^*®   Liability  may  attach  for  excessive  abatement.^*^ 

Abatement  hy  Action. 

A  nuisance  may  be  abated  by  an  action  on  principles  similar  to 
that  which  controls  the  issuance  of  an  injunction,^'*  and  by  pro- 
ceedings at  law.^**    A  nuisance  may  be  abated  in  the  same  action 

» 

in  which  damages  are  recovered.^"*  A  public  nuisance  may  be 
abated  by  a  suit  of  the  people,  by  their  proper  officers.^**  In  or- 
der that  a  nuisance  may  be  abated  by  private  action,  special,*** 
though  not  necessarily  pecuniary,  damages,  must  be  shown.**^ 
Prescription  is  no  defense  against  a  private  action  to  abate  a  pub- 
lic nuisance.*** 

Equitable  Remedies, 

A  court  of  equity  may  interfere,  on  behalf  of  one  complaining  of 
a  nuisance,  to  prevent  threatened  ***  injury,  to  abate  existing  nui- 
sances,*** or  otherwise  to  effect  justice.  It  exercises  this  inherent 
jurisdiction  with  great  caution.***  Equity  will  not,  except  for  ur- 
gent and  special  reasons,  enjoin  an  indictable  public  nuisance.*** 

i»o  Larson  v.  Furlong,  50  Wis.  681,  8  N.  W.  1;  Id.,  63  Wis.  323,  23  N.  W.  584. 

191  narrower  v.  Ritson,  37  Barb.  301;  Ely  v.  Supervisors,  36  N.  Y.  2t)7; 
Earp  V.  Lee,  71  111.  ll>3;  Barclay  v.  Com.,  25  Pa.  St.  503;  Gray  v.  Ayres,  7 
Dana,  375;  Morrison  y.  Marquardt,  24  Iowa,  35. 

192  Nicholson  v.  Getchell,  96  Gal.  304,  31  Pac.  265;  Van  Bergen  v.  Van  Ber- 
gen, 3  Johns.  Ch.  282;   Earl  v.  De  Hart,  12  N.  J.  Eq.  280. 

193  Barclay  v.  Com.,  25  Pa.  St.  503;  Tate  v.  Railroad  Co.,  10  lod.  174. 
Et  vide  Parsons  v.  Tuolumne  County  Water  Co.,  5  Cal.  43. 

10*  Drink  water  v.  Sauble,  46  Kan.  170.  26  Pac.  433. 

196  Township  of  Hutchinson  v.  FiUc,  44  Minn.  536,  47  N.  W.  255;  Barclar  v. 
Com.,  25  Pa.  St.  503;  City  of  Orlando  v.  Pragg,  31  Fla.  Ill,  12  South.  368. 
i»«  Hogan  V.  Central  Pac.  R.  Co.,  71  Cal.  83,  11  Pac.  876. 

1  »T  Hargro  v.  Hodgdon,  80  Cal.  623,  26  Pac.  1106. 

i»8  Meiners  v.  Frederick  Miller  Brewing  Co.,  78  Wis.  364,  47  N.  W.  430. 
i»»  Ex  parte  Martin,  13  Ark.  198;  Wolcott  v.  Melick,  11  N.  J.  Eq.  204. 

2  00  Green  v.  I^ke,  54  Miss.  540. 

SOI  Ex  parte  Martin,  13  Ark.  108;  Wolcott  v.  Melick,  U  N.  J.  Eq.  204. 

202  Inhabitants  of  Township  of  Raritan  v.  Port  Reading  R.  Co.,  49  N.  J. 
Eq.  11,  23  Atl.  127.  Cf.  Henry  v.  Trustees,  48  Ohio  St.  671,  30  N.  B.  1122. 
The  maintenance  of  a  house  of  111  fame,  though  indictable,  may  be  re- 
strained.   Cranford  v.  Tyrrell,  128  N.  Y.  341,  28  N.  E.  514. 
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Where  there  has  been  failure  to  exercise  reasonable  diligence,*'** 
or  acquiescence  operating  as  estoppel,  the  plaintiff  will  be  left  to 
its  remedy  at  law.  Nor  will  a  court  of  equity  interfere  where  there 
is  conflicting  evidence.  A  chancellor  will  not  attempt  to  usurp  the 
functions  of  a  jury,  and  pass  upon  disputed  questions  of  fact**^* 
Accordingly,  if  the  damages  complained  of  are  remote  and  spec- 
ulative,*'** if  there  be  a  dispute  as  to  whether  a  nuisance  exists,***® 
or  if  it  is  doubtful  whether  the  apprehended  nuisance  may  arise,***^ 
or  from  what  source  damage  complained  of  has  arisen,  no  relief  will 
be  granted. ****  Nor  will  equity  interfere  where  damages  are  an  ade- 
quate remedy.  Mere  injury  to  property,  as  by  depreciation  in  value, 
entitles  to  damages  only;  but  an  offensive  business,  when  it  reaches 
the  point  of  discomfort,  and  becomes  injurious  to  health,  calls  forth 
the  extraordinary  power  of  a  court  of  chancery  to  destroy  it.**** 
But  if  the  injured  person  has  no  adequate  remedy  at  law,  as  where 
the  injury  would  otherwise  be  irreparable  to  individuals,  or  great 
public  injury  ensue,* ^*  or  where  a  multiplicity  of  suits  is  liable 
to  be  occasioned  by  its  repetition  or  continuance,  the  court  of  chan- 
<!ery  will  assume  jurisdiction.*^^  When  the  existence  of  a  nui- 
sance has  been  established  at  law,  equity  will  issue  an  injunction, 
as  a  matter  of  course,  when  the  nuisance  is  of  a  constantly  occur- 
ing  character,  and  especially  if  damages  recovered  are  merely  nom- 
inal, and  therefore  inadequate  to  prevent  repetition.*" 

208  Clifton  Iron  Co.  v.  Dye,  87  Ala.  468,  6  South.  102;  Goodall  v.  Crofton, 
33  Ohio  St.  271;  St.  James  Church  v.  Arrington,  36  Ala.  546. 

so«  But  see  State  v.  Mayor  &  Aldermen  of  Mobile,  5  Port.  (Ala.)  279;  Dum- 
<>snil  V.  Dupont,  18  B.  Mou.  800. 

206  Hay  V.  Weber,  79  Wis.  587,  48  N.  W.  859. 

206  Wood  Y.  McGrath,  150  Pa.  St.  451,  24  Atl.  682. 

20  7  Newark  Aqueduct  Board  v.  City  of  Passaic,  45  N.  J.  Eq.  393,  18  Atl. 
106,  46  N.  J.  Eq.  552,  20  Atl.  54,  and  22  Atl.  55.  Cf.  aark  v.  Lawrence,  6 
Jones,  Eq.  83. 

2og  Rouse  V.  Marlin,  75  Ala.  510. 

200  Ballentlne  r.  Webb,  84  Mich.  38,  47  N.  W.  485. 

210  State  V.  Mayor  &  Aldermen  of  Mobile,  5  Port  (Ala.)  279. 

211  Board  of  Health  v.  New  York  Horse-Manure  Co.,  47  N.  J.  Eq.  1,  19 
Atl.  1098;  Proprietors  of  Maine  Wharf  v.  Proprietors  of  Customhouse  Wharf, 
85  Me.  176,  27  Atl.  93.  See  Webb  v.  Portland  Manuf'g  Co.,  3  Sumn.  189,  Fed. 
Cas.  No.  173» 

212  Paddock  v.  Somes,  102  Mo.  226,  14  S.  W.  746;   Wood,  Nuis.  |  780. 
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Damages  may  be  awarded  under  circumstances  which  might  not 
entitle  one  to  an  injunction  restraining  or  abating  the  alleged  nui- 
sance. Difference  in  value  between  the  property  with  and  with- 
out the  nuisance,  by  which  a  sale  is  defeated,*^*  depreciation  of 
property,*^*  loss  of  rents  or  rental  value,*^*  loss  of  profits  or 
crops,^^*  are  all  proper  elements  for  the  consideration  of  a  jury  in 
determining  compensatory  damages.  Damages  where  the  nuisance 
is  continuing  have  already  been  considered.^ ^^  Special  damages 
must  be  particularly  alleged  and  proved.*  ^*  A  fortiori,  in  the  case 
of  public  nuisance,  the  plaintiff  in  a  private  action  must  plead  and 
prove  special  damages  as  to  himself.*^*  Exemplary  damages  are 
awarded  on  ordinary  principles.*** 

218  Moore  v.  Langdon,  6  Mackey,  6. 

21*  Rosenthal  v.  Taylor,  B.  &  H.  Ry.  Co.,  79  Tex.  325,  15  S.  W.  268;  Babto 
V.  Onrators  of  the  UniverBity  of  Missouri,  40  Mo.  App.  173;  Wesson  v.  Wash- 
bum  Iron  Co.,  13  AUen,  95. 

«X5  WlUey  V.  Hunter,  57  Vt.  479;  Herbert  v.  Rainey,  162  Pa.  St  625,  29  AU. 
725;  Colrick  y.  Swinburne,  105  N.  Y.  503,  12  N.  E.  427;  Stetson  v.  Faxon,  H) 
Pick.  147;  Woodln  v.  Went  worth,  57  Mich.  278,  23  N.  W.  813. 

2i«  Lawson  v.  Price,  45  Md.  123;  French  v.  Connecticut  River  Lumber  Co., 
145  Mass.  261,  14  N.  E.  113;  Folsom  v.  Apple  River  Log-Driving  Co.,  41  Wi& 
602;  Grand  Rapids  Booming  Co.  v.  Jarvis,  30  Mich.  30a 

«i7  Ante.  p.  223. 

sit  Solms  V.  Lias,  16  Abb.  Prac.  311, 

2i»  Hart  V.  Evans,  8  Pa.  St.  13. 

sao  Morford  v.  Woodworth,  7  Ind.  83;  McFadden  v.  Ransch,  119  Pa.  St  60T, 
13  Atl.  459;  Parrott  v.  Housatonic  R.  Co.,  47  Conn.  575. 
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NEGLIGENCE. 

226-228.    Definition— Essential  Elements. 

229.  Degrees  of  Negligence. 

230.  Dnty  to  Exercise  Care. 

231.  Ck>mmon-Law  Duty* 
232-233.         Contract  Duty. 

234.  Statutory  Duty. 

235.  Violation  of  Duty. 
236-237.         Burden  of  Proof. 

238.  Evidence. 

239.  Damages. 

240.  Contributory  Negligence. 

241-245.         Elements  of  Contributory   Negligence. 

246.         Comparative  Negligence. 
247-249.         Vicarious  Negligence. 

DEFINITION—ESSENTIAL  ELEMENTS 

226.  ^^Negligence  is  the  failure  to  observe,  for  the  protec- 

tion of  the  interests  of  another,  that  degree  of  care, 
precaution,  and  vigilance  which  the  circumstances 
Justly  demand."^ 

227.  The  essential  elements  of  actionable  negligence  are: 

(a)  Failure  to  exercise  commensurate  care,  involving 

(b)  A  breach  of  duty,  resulting  proximately  in 

(c)  Damage  to  plaintiff. 

228.  The  prevailing  tendency  is  to  regard  negligence,  not 

as  a  state  of  mind,  nor  as  involving  intention,  but 
as  requiring  inadvertence  as  an  essential  element. 

In  the  modem  view  of  negligence,  it  is  regarded  as  one  of  the 
three  bases  of  liability  in  tort;  that  is  to  say,  (a)  in  some  cases,  a 
man  acts  at  his  peril ;  (b)  in  others,  bad  motive  determines  his  lia- 
bility;  and  (c)  finally,  he  may  be  liable  because  of  negligence  proper.' 

1  Ck)oley,  Torts,  p.  30»  note  L.  >  See  ante,  p.  28. 

HALB,  T0RT8— 29 
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In  other  words,  the  law  imposes  on  every  one  the  duty  of  exercising 
€xte  care  to  avoid  harming  others.  Duty  and  care  are  not  two 
tfistfnct  ideas.  There  is  an  inevitable  connection  between  them. 
The  care  which  it  is  one's  duty  to  exercise  varies  with  circumstances. 
**WTine  there  may  be  some  shades  of  difference  in  the  various  deflni* 
iions  of  'negligence/  all  the  authorities  agree  that  its  essential 
clement  consists  in  a  breach  of  duty,  and  that,  in  order  to  sustain  an 
action,  the  plaintiff  must  state  and  prove  facts  sufficient  to  show 
what  the  duty  is,  and  that  the  defendant  owes  it  to  him."  •  Although 
there  is  no  dispute  as  to  this  most  certain  of  the  propositions  in  the 
faw  of  negligence,  there  is  no  corresponding  clearness  or  certainty 
in  the  definition  of  "duty."  Common-law  duty  is  derived  from  analy- 
sis of  circumstances.  It  is  determined  by  the  reference  of  the  law 
lo  the  various  conditions  which  determine  what  is  commensurate 
tare.  Contract  duty  is,  perliaps,  no  more  than  the  application  of 
common-law  principles  to  a  state  of  facts  of  which  a  contract  is  a 
necessary  part.  Statutory  duty  frequently  re-enacts  the  require- 
ments of  the  common  law,  and  is  enforced  by  common-law  principles. 

Mcntnl  Element — Inadvertence  Esservtial  to  Negligence, 

There  is  no  doubt  but  that  in  very  many  cases  a  party's  state  of 
mind,  or,  more  accurately,  his  knowledge,  is  an  essential  element 
in  the  determination  of  what  is  negligence.  Under  certain  circum- 
stances, knowledge  of  the  facts  from  which  a  duty  arises  is  con- 
clusively presumed;  in  others,  the  party  charging  negligence  must 
show  that  knowledge  existed.*  Vigilance  and  attention  are  ma- 
terial elements,  and  must  conform  to  the  nature  of  the  emergency.' 
But  it  is  strenuously  denied  that  negligence  is  a  state  of  the  mind,* 
and  that  it  can  ever,  strictly  speaking,  be  intentional.^     "Negligence 

»  Shepherd,  J.,  In  Emry  v.  Water-Power  Co.,  Ill  N.  C.  94,  96,  16  S.  B.  IS* 
and  authorities  cited.  Et  vide  Arnold  v.  Raihroad  CJo.,  115  Pa.  St.  135,  8  Atl. 
213;  Newliard  v.  Railroad  Co.,  153  Pa.  St.  413,  26  Atl.  105.  Cf.  Clements  v. 
Light  Co.,  44  La.  Ann.  692,  11  South.  51;  Macomber  v.  Nichols,  34  Mich.  212. 

4  Thus,  knowledfi^e  of  the  vicious  propensity  of  a  wild  animal  is  presumed, 
Unt  such  knowledge  of  a  domestic  animal  must  be  shown.    Post,  p,  459. 

»  Hutchinson  v.  Light  Co.,  122  Mass.  219. 

«  Pol.  Torts,  355,  356;   Clerk  &  L.  Torts,  355. 

7  Evidence  of  defendant's  intent  is  not  admissible  in  an  action  for  negligence. 
Hankins  v.  Watkins,  77  Hun.  360,  28  N.  Y.  Supp.  867.  Generally,  negligence  Is 
not  designed.    Gove  ▼.  Insurance  Co.,  48  N.  H.  41. 
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is  the  contrary  of  diligence,  and  no  one  describes  diligence  as  a  state 
of  the  mind/'  *  It  is  urged  with  groat  force  that  negligence  is  dis- 
tinguished from  criminal  wrong  or  willful  tort  by  the  element  of  in- 
advertence on  the  part  of  the  person  causing  the  injury.*  ''When  the 
injury  is  intentional,  the  case  is  infected  with  malice  or  dolus,  and  a 
suit  for  negligence  cannot  be  maintained.^®  It  would  appear  certain 
that  the  presence  of  good  faith,^^  or  the  absence  of  intent,^*  does  not 
prevent  liability  for  negligence.  In  its  ordinary  acceptation,  negli- 
gence does  not  include  malice;  and  courts  have  refused  to  give  it  any 
other.^'  Willful  wrong  differs  from  wrong  arising  from  mere  inad- 
vertence in  many  practical  substantial  respects.  The  measure  of 
damages  for  mere  negligence  is  compensation;  for  willful  wrong, 
exemplary  damages  are  awarded.^*  Contributory  negligence  is  a 
complete  answer  in  an  action  for  negligence,  but  is  not  a  bar  to  an 
action  for  willful  tort.^**  To  insist  that  inadvertence  is  essential  to 
negligence,  and  that  as  soon  as  conduct  ceases  to  be  careless,  and 
becomes  willful,  the  cause  of  action  is  no  longer  based  on  negligence, 
is  in  accord  with  the  traditional  distinction  between  trespass  and 
<*ase,  and  with  a  distinct  tendency  on  the  part  of  modern  juris- 
]ii*udence  and  the  courts  to  separate  from  allied  wrongs  injuries 
which  rest  primarily  on  willful  or  malicious  disregard  of,  or  inter- 
ference with,  the  rights  of  others. 

WiUfuL  and  Wanton  Negligence. 

It  is  vigorously  insisted  that  willful  negligence  involves  a  contra- 
<liction  in  terms,  and  is  a  misleading  and  dangerous  expression.^'' 

8  Pol.  Torts.  336. 

»  Detroit  &  M.  R.  Co.  v.  Van  Stelnburg,  17  Mich.  99. 

10  Whart.  Neg.  §  11;  2  Tbomp.  Neg.  T39,  note  3;  Bish.  Noncont  Law,  501. 

11  Lincoln  v.  Buckmaster,  32  Vt  652;  LouisviUe  &  N.  R.  Co.  v.  McCJoy.  81 
Ky.  403. 

12  Sharp  V.  Bonner,  36  Ga.  418;  TaUy  v.  Ayres,  3  Sneed  (Tenn.)  677:  Ban- 
ner y.  Railroad  Co.,  4  Rich.  Law,  329;  Amick  v.  O'Hara,  6  Blackf.  (Ind.)  258; 
Blaen  Avon  Coal  Co.  v.  McCuUoh,  59  Md.  403;  Bish.  Noncont  Law,  §  499. 

13  Montgomery  v.  Booming  Co.,  88  Mich.  633-644,  50  N.  W.  729.  But  see 
Richter  V.  Harper,  95  Mich.  221-226,  54  N.  W.  768. 

14  FeU  V.  Northern  Pac.  R.  Co.,  44  Fed.  248;  MUwaukee  &  St  P.  Ry.  Co. 
V.  Arms,  91  U.  S.  489. 

IB  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Bodemer,  139  III.  596,  29  N.  E.  692;  Durant 
V,  Mining  Co.,  97  Mo.  62,  10  S.  W.  484;  Louisville  Safety-Vault  &  Trust  Co.  v. 
Louisville  &  N.  R.  Co.,  92  Ky.  233,  17  S.  W.  567. 

17  16  Am.  &  Eng.  Enc.  Law,  394. 
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The  cases  of  negligence^  as  they  arise  in  practice  and  are  fonnd  in 
reports,  are  not  determined  by  theoretical  considerations.  The 
same  state  of  facts  may  give  rise  to  a  cause  of  action  which  may  be 
based  on  either  willfulness  or  negligence.  Gross  and  reckless 
negligence,  indeed,  may  in  law  amount  to  intentional  mischief. *•  A 
plaintiff  would  naturally  claim  moral  wrong  on  the  defendant's  part 
whenever  possible,  both  for  the  purpose  of  increasing  the  measure 
and  extent  of  his  damages,  and  to  avoid  the  defense  of  contributoiy 
negligence.  If,  however,  he  should  fail  to  prove  willfulness,  he  may 
be  able  to  recover  for  negligence.  Hence,  actions  for  "willful  negli- 
gence*' and  "wanton  negligence"  are  continually  brought.**  And 
the  plaintiff  is  not  required  to  show  the  appropriateness  of  every 
adjective  nsed  in  his  complaint.  Therefore,  if  he  alleges  that  the 
defendant  willfully,  wantonly,  negligently,  and  unlawfully  did  the 
wrong,  he  can  recover  on  proof  of  negligence.^®  But  the  cases  are 
not  harmonious  on  this  point.^^ 

DEGBEES  OF  NEGLIGENCE. 

229.  The  general  tendency  is  to  recognize  one  degree  of 
care, — commensurate  care,  or  due  care  under  the 
circumstanceB, — and  to  disregard  the  earlier  divisions 
of  negligence,  as  to  degrees,  into  slight,  ordinary, 
or  gross. 

18  St.  Louis,  I.  M.  &  S.  Ry.  Go.  v.  Ledbetter,  45  Ark.  246;  Shumacher  y.  Bail- 
road  Co.,  89  Fed.  174. 

!•  See  Kentucky  Gent  R.  Co.  ▼.  Gastineau's  Adm'r,  83  Ky.  119;  Georgia  Pac. 
Ry.  Co.  y.  Lee,  92  Ala.  262,  9  South.  230;  Palmer  y.  Railroad  Co.,  112  Ind.  260, 
14  N.  B.  70;  East  St.  Louis  Connecting  Ry.  Co.  y.  O'Hara,  49  IlL  App.  282, 160 
IlL  580,  and  37  N.  E.  917.  The  term  ''wUlful  neglect"  applies  only  to  ac- 
tions for  loss  of  life,  inyolying  punitiye  damages.  Chesapeake  &  O.  Ry.  Co. 
y.  Yost  (Ky.)  29  S.  W.  326. 

«o  Richter  v.  Harper,  95  Mich.  221-226,  54  N.  W.  768,  overruling,  as  to  this 
point,  Montgomery  y.  Booming  Co.,  88  Mich.  633,  50  N.  W.  729.  And  see 
Chicago  &  N.  W.  Ry.  Co.  y.  Dunleayy,  129  111.  132,  22  N.  B.  15.  Such  allega- 
tion would  support  a  recovery  for  willful  injury.  Indianapolis  Union  Ry.  Co. 
y.  Boettcher,  131  Ind.  82,  28  N.  E.  551.  But  a  mere  allegation  of  negligence 
will  not  support  a  recovery  for  Intentional  wrong.  Pennsylvania  Go.  y.  Smith, 
98  Ind.  42;  Chicago,  B.  &  Q.  R.  Co.  v.  Dickson,  88  111.  431.  Under  an  allega- 
tion of  simple  negligence,  evidence  of  willful  or  wanton  negligence  is  ad- 
missible.    Louisville  &  N.  R.  Co.  v.  Hurt,  101  Ala.  34,  13  South.  130. 

SI  See  Vemer  y.  Railroad  Co.,  103  Ala.  574,  15  South.  872. 
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Lord  Holt,  in  Coggs  v.  Bernard,^'  distinguished,  as  to  bailments, 
three  grades  or  degrees  of  negligence:  In  bailments  for  the  sole 
benefit  of  the  bailor,  the  bailee  will  be  liable  only  for  gross  negli- 
gence;-' in  bailments  for  the  mutual  benefit  of  both  parties,  he 
will  be  liable  for  ordinary  negligence;  in  bailments  for  the  sole  bene- 
fit of  the  bailee,  he  will  be  liable  even  for  slight  negligence.  This 
distinction  has  been  extended  into  the  law  of  negligence  generally, 
though  it  has  been  frequently  and  justly  criticised.**  Negligence 
may  be  defined  generally  as  the  breach  of  a  duty  to  exercise  com- 
mensurate care,  resulting  in  damage.**^  An  omission  of  such  duty 
resulting  in  damage  ought  to  impose  liability.  There  is  no  such 
thing  as  excusable  negligence.  It  is  said  that  gross  negligence  is 
"ordinary  negligence  with  a  vituperative  adjective."  *•  It  would, 
perhaps,  be  more  logical  to  apply  the  adjective  of  comparison  to  the 
term  "diligence,"  rather  than  to  the  correlative  term  **negligence." 
Thus,  where  the  exercise  of  great  diligence  is  the  duty  imposed,  a 
slight  omission  of  diligence — i.  e.  slight  negligence — is  a  failure  to 
exercise  commensurate  care.  Where  only  slight  diligence  is  the 
measure  of  duty,  slight  omissions  do  not  involve  a  failure  to  exercise 
commensurate  care,  and  therefore  there  is  no  negligence.  In  such 
a  case  it  is  very  misleading  to  say  that  there  is  slight  negligence, 
but  no  liability.  When  only  slight  diligence  is  required,  there 
must  be  a  gross  omission  of  diligence — an  omission  of  almost  all 
diligence — in  order  to  involve  a  failure  to  exercise  commensurate 
care,  or,  in  other  words,  to  constitute  negligence;  for  commensurate 
care  in  such  a  case  is  slight  care.'^    Nevertheless,  the  terms  ''slight 

22  2  Ld.  Raym.  909. 

2«  But  see  Wilson  v.  Brett,  11  Meea  &  W.  115. 

24  Degrees  of  negligence  are  not  recognized  in  some  cases.  First  Nat.  Bank 
of  Lyons  v.  Ocean  Nat  Bank,  00  N.  Y.  278;  HaU  ▼.  Railroad  Co..  46  Minn. 
439,  49  N.  W.  230.  See,  also,  as  to  degrees  of  negligence.  The  New  World  t. 
King,  16  How.  474;  Railroad  Co.  v.  Lock  wood,  17  WaU.  382;  Wilson  y.  Brett, 
11  Mees.  &  W.  116. 

2 » Brown  v.  Railway  Co.,  49  Mich.  153,  13  N.  W.  494;  Blytli  v.  Water- 
works, 11  Exch.  781;  City  of  Terre  Hante  v.  Hudnut,  112  Ind,  542,  13  N.  B. 
686. 

2«  Rolfe,  B.,  in  Wilson  v.  Brett,  11  Mees.  &  W.  113-115. 

2T  Milwaukee  &  St.  P.  Ry.  Co.  r.  Arms,  91  IT.  S.  489-494;  The  New  World 
▼.  King,  16  How.  469,  474;  McAdoo  v.  Railroad  Co.,  105  N.  C.  140, 160, 11  S.  B. 
316. 
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negligence,"  "gross  negligence/'  and  "ordinary  negligence"  are  con- 
venient terms  to  indicate  the  degree  of  care  required.'®  The  ques- 
tion of  negligence  is  determined  in  all  cases  by  reference  to  what 
would  have  been  the  conduct  of  a  reasonably  prudent  man  under  the 
circumstances.  In  cases  where  professional  skill  is  required,  the 
skill  of  the  average  member  of  the  same  profession  or  class  is  the 
standard  of  comparison.  The  jury  stands  in  the  place  of  a  prudent 
man,  and  determines  the  standard  of  his  conduct 

DUTY  TO  EXEBCI8E  CABE. 

230.  The  duty,  violation  of  which  gives  rise  to  a  cause  of 
action  in  negligence,  is  to  exercise  due  care  under 
the  circumstances.  Mere  carelessness,  resulting  in 
harm  to  another  person,  is  not  actionable,  unless 
thereby  there  be  violated  a  duty  owed  by  the 
wrongdoer  to  the  sufferer,^  prescribed  by 

(a)  Common  law; 

(b)  Contract;  or 

(c)  Statute. 

SAME->OOMMON-LAW  DUTY. 

S31.  The  common-law  duty  of  exercising  care  to  avoid 
harm  has  reference  to 

(a)  Course  and  constitution  of  nature,  as  appears  espe- 

cially in  cases  involving  ^*the  use  of  one's  own,"  or 
cases  also  treated  under  insurance  of  safety; 

(b)  Knowledge  of  parties  to  the  wrong; 

(c)  Capacity  and  class  of  the  parties  to  the  wrong; 

(d)  Custom  and  license. 

Cov/rse  and  ConstUution  of  Nainire. 

The  duty  to  exercise  care  has  reference  to  the  course  and  constitu- 
tion of  nature.     Thus,  the  care  to  be  taken  of  streets  in  regard  to 

28  Hale,  Bailm.  p.  24.  "  'Gross  negligence'  is  a  convenient  pbrase  to  express 
the  idea  that  the  degree  of  care  required  of  defendant  is  small/'  Lord  CheUnsr 
ford  in  Oiblin  y.  McMnUen,  L.  R.  2  P.  C.  317-340. 

«•  Miller  V.  Woodhead,  104  N.  Y.  471,  11  N.  E.  57. 
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accnmnlations  of  ice  and  snow  is  judged  with  reference  to  climatic 
conditions.  What  reasonable  care  might  require  in  an  old  and  set- 
tled community,  and  in  a  mild  climate,  might  be  too  high  a  standard 
in  a  thinly-settled  northern  country.'^  While,  on  the  one  hand,  the 
natural  tendency  to  do  harni  of  things  of  weight,  things  in  motion, 
explosives,  and  the  like,  must  be  guarded  against  with  a  high  degree 
of  care,  on  the  other  hand  the  law  does  not  require  provision  to  be 
made  against  unprecedented  storms,  floods,  or  other  inevitable 
casualties  caused  by  the  hidden  forces  of  nature,  unknown  to  com- 
aion  experience,  and  which  could  not  have  been  reasonably  antici- 
pated by  a  prudent  and  careful  man.*^  Persons  must  exercise  care 
with  reference  to  the  known  nature  of  animals.^'  Thus,  an  engi- 
neer must  exercise  care  in  blowing  a  whistle  or  allowing  steam  to 
escape,  so  as  to  avoid  needlessly  frightening  horses.*'  80,  if  a 
railroad  company  places  salt  on  its  track,  it  is  liable  for  trespassing 
aimnals  thus  lured  there  and  killed  by  a  passing  train.*^  The  owner 
of  things  tempting  to  children  must  exercise  care  to  prevent  the  in- 
dnlgence  in  their  natural  propensities  from  doing  harm.'*  But  ordi- 
narily one  is  justified  in  acting  on  the  assumption  that  others  will 
act  as  persons  of  ordinary  sense  and  prudence  usually  do.  Thus  an 
engineer  may  presume  that  a  person  on  the  track  will  get  off  to  avoid 
being  struck.'* 

so  Wright  V.  City  of  St.  Cloud,  54  Minn.  94,  55  N.  W.  819. 

n  Libby  V.  Railroad  Co.,  85  Me.  34,  26  Atl.  943;  Piedmont  &  C.  R.  Co.  v.  Mc- 
Kenzle,  75  Md.  458,  24  AU.  157;  McPherson  v.  RaUroad  Co.,  97  Mo.  253.  10 
8.  W.  846;  Brendlinger  v.  New  Hanover  Tp.,  148  Pa.  St.  93,  23  Atl.  110r». 
Ajid  see  Jackson  v.  Telegraph  Co.,  88  Wis.  243,  60  N.  W.  430. 

•s  As  to  frightening  horses,  see  Omaha  &  R.  Y.  R.  Co.  v.  Brady,  39  Neb. 
27,  57  N.  W.  767;  Carraher  v.  Bridge  Co.,  100  CaL  177.  34  Pac.  828;  PioUet 
T.  Simmers,  106  Pa.  St  95;  Gilbert  v.  Railroad  Co.,  51  Mich.  488, 16  N.  W.  868. 

»>  Omaha  &  R.  V.  R.  Co.  v.  Clarke,  39  Neb.  65,  57  N.  W.  545.  See  Cahoon 
y.  Railroad  Co.,  85  Wis.  570,  55  N.  W.  900;  Fritts  v.  Railroad  Co.,  62  Conn. 
503,  26  Atl.  347. 

s«  Burger  v.  Railroad  Co.,  52  Mo.  App.  119. 

*•  Daniels  v.  Railroad  Co.,  154  Mass.  349,  28  N.  B.  283;  Keffe  v.  Railroad 
00.,  21  Minn.  207. 

»•  Norwood  V.  Railroad  Co.,  Ill  N.  G.  236, 16  S.  B.  4;  Railroad  Co.  v.  Hicks, 
89  a?enn.  301,  17  S.  W.  1036. 
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Same — Dangerous  Instrumentalities — Duty  to  Inswre  Safety. 

The  common-law  duty  to  exercise  care  to  avoid  doing  harm  to 
others  may  be  derived  from  the  ownership,  custody,  control,  or  use 
of  instrumentalities  which  may  of  necessity,  or  in  reasonable  proba- 
bility, inflict  damage.  In  determining  liability  for  injuries  caused 
by  such  instrumentalities,  the  courts  have  not  thoroughly  distin- 
guished whether  such  liability  is  to  be  referred  to  principles  govern- 
ing: (a)  nuisance;  (b)  duty  to  insure  safety;  (c)  negligence;  or  (d) 
malicious  wrongs.^^  More  sx>ecifically  (and  leaving  malicious  wrongs 
out  of  view)  accumulations  of  water,  things  of  weight,  fire,  ex- 
plosives, poisons,  wild  or  vicious  animals,  have  been  regarded  from 
the  point  of  view  of  nuisance,^ ^  negligence,  and  absolute  duty  to 
keep  safe;  while  things  in  motion  and  electricity  are  generally  re- 
garded from  the  point  of  view  of  either  negligence  or  nuisance. 

The  English  rule  is'*  essentially  as  follows:  Irresponsible  in- 
struments may  be  such  as  are  not  dangerous  apart  from  the  con- 
duct of  the  keeper  or  user  of  them,  and  such  as  are  dangerous  in 
themselves.  Everything  is  deemed  dangerous  to  rights  which  ei- 
ther causes  actual  damage  thereto,  or  which  does  so  in  the 
absence  of  a  degree  of  care  and  prudence  the  continual  exercise 
of  which  cannot  be  expected.  As  to  things  not  dangerous  in  them- 
selves, the  owner  or  keeper  is  not  held  responsible  for  harm  caused 
thereby,  provided  he  does  not  know  of  the  mischief  or  danger,  or 
only  knows  of  it  as  existing  in  certain  circumstances,  and  the  harm 
that  occurs  does  not  arise  from  these  circumstances,  and  he  has 
taken  the  care  which  a  prudent  man  would  take  in  keeping  or 
using  such  thing  according  to  the  nature  and  properties  of  things 
of  its  class.  But  as  to  irresponsible  instrumentalities  dangerous  in 
themselves,  and  such  instrumentalities  which,  though  not  neces- 
sarily or  ordinarily  in  this  class,  are,  and  are  known  actually  or 
by  imputation  of  law  to  the  owner  or  keeper  to  be,  dangerous  to 
rights,  the  duty  imposed  on  the  owner  or  keeper  is  not  to  harm; 
and  harm  done,  however  careful  he  may  have  been  to  avoid  it,  is 
still  imputed  to  him  as  an  effect  arising  from  his  having  risked  the 
chance  of  harm  occurring  from  the  instrumentality  employed  by 

*7Ante,  c.  9;    liability  for  negligence  contrasted  with  absolute  UablUty^ 
KarshaU  v.  Welwood,  38  N.  J.  Law,  339. 
»•  Heeg  V.  Licht,  80  N.  Y.  579.  «»  Innes,  Torts,  pp.  73-92. 


k 


§  231)  COMMON-LAW   DUTY.  457 

hinL    This  doctrine  is  largely  modified,  and  is  subject  to,  at  least, 

the  following  exceptions :   (a)  The  act  of  Grod  or  vis  major ;   (b)  the 

wrongful   interference  of  third  persons;    (c)  the  plaintiff's  own 

fault;   (d)  artificial  work  maintained  for  the  common  benefit  of 

the  plaintiff  and  the  defendant  (as  in  Carstairs  v.  Taylor) ;  *•  and 

(e)  where,  by  virtue  of  a  custom,  the  act  is  authorized,  and  there  is 

damnum  absque  injuria  (as  in  the  Zemindar  Case). 

The  American  courts  have  only  partially,  and  by  no  means  uni- 
formly, accepted  these  views.  They  incline  to  test  liability,  un- 
der such  circumstances,  by  principles  of  negligence;  *^  to  hold  the 
owper  and  keei>er  of  such  instrumentalities  to  the  exercise  of  a 
proportionately  high  degree  of  care;  and  to  recognize  the  production 
of  damage  by  such  instrumentalities  as  prima  facie  evidence  of 
wrongdoing. 

Scmie — ni/usU'ationa  of  Rule  as  to  Dcmgerous  InatrvmientaUties. 

In  Fletcher  v.  Rylands,*^  the  defendants  had  collected  water  into 
a  reservoir  on  their  own  land,  which,  without  fault  on  their  part, 
broke  through  into  plaintiff's  mine,  and  flooded  it.  Defendants  were 
held  liable  on  the  ground  that,  in  bringing  a  dangerous  instru- 
mentality onto  their  land,  they  acted  at  their  peril,  and  were  absolute- 
ly bound  to  see  that  it  did  no  harm.  This  doctrine  has  been  followed 
in  a  few  cases  in  this  country,**  but  the  tendency  is  to  modify 
it.**  It  has  been  generally  rejected,  and,  by  the  great  weight  of 
authority,  liability  in  this  class  of  cases  is  dependent  on  negli- 
gence.*^ In  a  similar  case  in  India,**  defendant  was  held  not  lia- 
ble, because  the  customary  law  of  India  authorized  the  maintenance 
of  reservoirs,  and  the  damage  was  therefore  incident  to  an  author- 

*o  L.  R.  6  Exch.  217.  4i  Losee  v.  Buchanan,  51  N.  Y.  476. 

*2  L.  R.  1  Exch.  265.    Cf.  WUson  v.  City  of  New  Bedford,  108  Mass.  261. 

«sCahUl  V.  Eastman,  18  Minn.  324  (Gil.  202);  St  Anthony  FaUs  Water- 
Power  Co.  v.  Eastman,  20  Minn.  277  (Gil.  249);  Gray  f.  Harris,  107  Mass.  492; 
Chandler  Electric  Co.  v.  Fuller,  21  Can.  Sup.  Ct.  337. 

««  CahlU  V.  Eastman,  18  Minn.  324  (Gil.  292);  Hannem  v.  Pence,  40  Minn. 
131,  41  N.  W.  657;  Berger  v.  Gaslight  Co.,  60  Minn.  296,  62  N.  W.  336. 

4ft  Livingston  v.  Adams,  8  Cow.  (N.  Y.)  175;  Losee  v.  Buchanan,  51  N.  Y. 
476;  Burroughs  v.  Railroad  Co.,  15  Conn.  124;  Pennsylvania  Coal  Co  v.  San- 
derson, 118  Pa.  St.  126,  6  Ati.  453. 

*^  Madras  R.  Co.  v.  Zemindar  of  Carvatenagarun,  L.  R.  1  Ind.  App.  364. 
Compare  Frye  v.  Moor,  53  Me.  583. 
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ized  act.  Defendant  is  excused  if  the  breaking  away  of  the  water 
i»  due  to  an  act  of  God,  vis  major,  or  the  wrongful  act  of  a  third 
jierson.*^ 

Whoever  places  a  heavy  substance  in  such  a  position  that  it  is 
likely  to  fall  by  force  of  gravitation  is  liable  without  further  proof 
of  negligence.**  Thus,  one  who  maintains  a  heavy  sign  over  a  side- 
walk in  a  frequented  part  of  the  city  is  presumptively  negligent, 
in  the  absence  of  proof  that  it  happened  out  of  the  ordinary  course, 
if  it  falls  and  damages  a  passer-by.**  Liability  for  an  overhangin*^ 
sign  has  also  been  regarded  from  the  point  of  view  of  nuisance,  in- 
dependent of  negligence.**  Where  a  roof  is  so  constructed  that 
water,  snow,  and  ice  which  collect  upon  it  from  natural  causes  wilL 
in  the  ordinary  course  of  things,  fall  upon  an  adjoining  highway, 
or  upon  a  neighbor's  land,  the  owner  of  the  building  is  liable  for 
consequent  damages.*^  This  would  not  be  a  question  of  reason- 
able care  and  diligence  in  the  management  of  such  roof,  but  of  the 
right  to  erect  and  maintain  it  at  all  in  that  shape.  He  was  bound, 
at  his  peril,  to  keep  the  ice  and  snow  that  collected  on  the  roof 
within  his  own  limits;  and,  if  the  shape  of  his  roof  was  such  as 
necessarily  and  naturally  threw  it  upon  the  street,  he  was  respon- 
sible for  all  damages,  precisely  as  if  he  had,  under  the  same  cir- 
cumstanoes,  thrown  it  upon  the  premises  of  the  adjacent  owner.*- 
When  part  of  a  building  falls  without  any  apparent  reason,  the 
owner  is  liable,  although  he  exercised  due  care  in  his  plans  and  the 
selection  of  architect  and  contractor.  The  liability  may  be  regard- 
ed as  based  on  nuisance,  or  on  breach  of  duty  to  insure  safety.** 

Fire  has  been  regarded  as  such  a  dangerous  instrumentality  as  to 

«T  Nichols  V.  Marsland,  L.  R.  10  Exch.  255;  Stone  v.  State,  138  N.  Y.  124, 
88  N.  B.  733;  Carstalrs  v.  Taylor,  L  E.  6  Exch.  217;  Box  v.  Jubb.  4  Exch. 
Dlv.  76. 

*«  Welfare  v.  Rallioad  Co..  L.  R.  4  Q.  B.  693. 

49  Railroad  Co.  v.  Hopkins,  54  Ark.  200,  16  S.  W.  610.  See,  also,  Mullen  v. 
St  John,  57  N.  Y.  567. 

eo  Wood,  Nuis.  S  00,  and  cases  cited. 

Bi  CUfford  V.  Atlantic  Cotton  Mills,  146  Mass.  47.  15  N.  B.  84.  Of.  CaldweU 
V.  Blade,  156  Mass.  84,  80  N.  B.  87. 

Bs  Hannem  v.  Pence,  40  Minn.  127,  41  N.  W.  657.  See  Shipley  v.  Fifty  As- 
sociates, 101  Mass.  251,  254,  106  Mass.  194. 

8*  See  Jager  v.  Adams,  128  Mass.  26. 
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attach  liability  for  damage  therefrom,  irrespective  of  negligence.'* 
In  England,  by  statute, '^^  liability  for  domestic  fires  has  been  made 
dependent  on  negligence,**'  but  absolute  liability  for  damage  by 
i^ondomestic  fires  still  continues."  In  tliis  countrj-,  in  all  cases, 
liability  is  dependent  on  negligence.*** 

Liability  for  keeping  an  explosive  has  been  regarded  on  the  the- 
ory of  nuisance, ****  and  as  a  breach  of  duty  to  insure  safety.®®  The 
tendency,  however,  is  to  base  liability  on  negligence.**^  Thus,  a 
carrier  is  not  liable  for  the  explosion  of  a  package  of  nitroglycerin, 
where  he  did  not  know  its  contents.***  Nor  is  the  owner  of  a  boiler 
purchased  from  reputable  manufacturers  liable  for  an  explosion 
due  to  unknown  and  latent  defects.**** 

Whoever  owns  or  keeps  animals  of  a  kind  likely  to  do  harm  does 
80  at  his  peril,  and  is  liable,  on  proof  of  damage,  without  further 
proof  of  negligence.'*  ^li  they  are  such  as  are  naturally  mischiev- 
ous, he  shall  answer  for  hurt  done  by  them,  without  any  notice; 

fi*  Smith  V.  Brampston,  2  Salk.  644;  TurberviUe  v.  Stampe,  1  Ld.  Raym.  264; 
Anon.,  Cro.  EUz.  10. 

06  6  Anne,  c.  31,  iS  6,  7.  As  to  whether  this  is  part  of  the  common  law  of 
the  United  States:  Spauldln  v.  Railway  Co.,  30  Wis.  110;  Webb  v.  Railroad 
Oo.,  49  N.  Y.  420;  Burton  v.  Smith.  13  Pet.  464.  See.  also.  St.  12  Geo.  III. 
c.  73;  14  Geo.  III.  c.  78,  especially  section  86. 

»•  Filliter  v.  Phippard,  11  Q.  B.  347;  Vaughan  r.  Menlove,  3  Bing.  N.  C.  468. 

ftT  Jones  T.  Railroad  Co..  L.  R.  3  Q.  B.  733;  Powell  v.  FaU,  5  Q.  B.  Dir.  597. 

B8  Clark  T.  Foot.  8  Johns.  421;  t>ewey  t.  Leonard.  14  Minn.  153  (Gil.  120); 
Armstrong  t.  Cooley,  5  Gilman.  509;  Wood  V.  Railway  Co.,  51  Wis.  190,  8  N. 
W.  214;  Fahn  v.  Relchart.  8  Wis.  255;  Higglns  v.  Dewey,  107  Mass.  494; 
bachelder  r.  Heagan,  18  Me.  32;  Burroughs  v.  Railroad  Co.,  15  Conn.  124; 
Hewey  v.  Nourse,  54  Me.  256. 

»•  Chicago.  W.  &  V.  Coal  Co.  v.  Glass,  34  111.  App.  364;  Comminge  v.  Steven- 
son, 76  Tex.  642,  13  S.  W.  566.  Compare  Heeg  v.  Licht,  80  N.  Y.  579;  Myers 
y.  Malcolm,  6  Hill.  292;  Cheatham  r.  Shearon,  1  Swan.  213. 

«o  Clerk  &  L.  Torts.  39. 

•1  Hadley  t.  Cross,  34  Vt.  586;  WeUington  r.  Oil  Co.,  104  Mass.  68;  Beau- 
cluunp  T.  Saginaw  M.  Co.,  50  Mich.  163.  15  N.  W.  65;  Coaulich  v.  Oil  Co..  122 
1^.  T.  118,  25  N.  E.  259.  It  is  negligence  to  place  gunpowder  in  the  hands  of 
an  inexperienced  child.    Carter  t.  Towne,  98  Mass.  557. 

i2  Nitro-Glycerine  Case.  15  WaU.  524. 

•3  Losee  v.  Buchanan,  51  N.  Y.  476.    See  Binford  v.  Johnston,  82  Ind.  426. 

•«  Owner  of  ferodouB  dog  must  keep  him  secure  at  his  peril.  Muller  v.  Mc- 
Kesson. 73  N.  Y.  195.   Where  a  dog  Jumps  into  a  field  without  his  master*s 
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but,  if  they  are  of  a  tame  nature,  there  must  be  notice  of  the  ill 
quality."  •'^  In  the  leading  case  (May  v.  Burdett),**  a  woman  was 
bitten  by  a  monkey.  Its  owner,  knowing  its  mischievous  and  fero- 
cious nature,  was  held  liable  in  case,  without  an  averment  of  neg- 
ligence or  default  on  his  part  in  securing  or  keeping  the  monkey. 
Here  the  owner  had  actual  knowledge  of  the  vicious  propensities  of 
the  animal.*^  But,  though  he  '^have  no  particular  notice  that  it 
did  any  such  thing  before,  yet  if  it  be  a  beast  that  is  ferae  naturae, 
as  a  lion,  a  bear,**  a  wolf,**  yea,  an  ape  or  a  monkey,'®  if  he  get 
loose  and  do  harm  to  any  person,  the  owner  is  liable  to  an  action 
for  the  damage."  '*  In  the  absence  of  knowledge  of  vicious  pro- 
pensities, the  owner  is  liable  only,  at  common  law,'*  for  damage 
caused  by  the  natural  propensity  of  the  animal;  and  this  is  to  be 
determined  by  a  consideration  of  normal  disi>osition.  Thus,  while 
it  is  natural  for  horses  to  kick  each  other,  it  is  not  their  ordinary 
nature  to  kick  human  beings.  Hence,  where  a  horse  strayed  on  a 
liighway,  and  kicked  a  child,  the  owner  was  not  held  liable,  in  the 
absence  of  knowledge  of  the  horse's  vicious  temper;'*   but  if,  al- 

oonsent,  the  latter  is  not  liable  for  trespass.  Brown  v.  Giles,  1  Car.  &  P.  118. 
See,  also,  Tillett  v.  Ward,  10  Q.  B.  Div.  17;  Tonawanda  R.  Co.  v.  Hunger, 
t>  Denio  (N.  Y.)  255.  A  bailment  of  cattle  does  not  relieve  their  owner  from 
liability  for  damage  done  by  their  straying  from  the  bailee's  pasture.  Blafs- 
dell  V.  Stone,  60  N.  H.  507.  A  Myeryman  is  not  liable  for  defects  In  a  horse 
hired,  where  be  did  not  know  of  and  could  not  have  discovered  such  defects 
by  the  exercise  of  reasonable  care.  Ck)peland  v.  Draper,  157  Mass.  558,  32 
N.  E.  944. 

«B  Holt,  O.  J.,  in  Mason  v.  Keeling  12  Mod.  332;  Holmes,  Ck>m.  Law,  22; 
Buxendin  v.  Sharp,  2  Salk.  662.  Notice  is  immaterial  if  the  animal  is  at 
the  time  a  trespasser.     Decker  r.  Gammon,  44  Me.  323. 

••9Q.  B.  101. 

«7  See,  also,  MuUer  v.  McKesson,  73  N.  Y.  195. 

•8  Marquet  v.  La  Duke.  96  Mich.  596,  55  N.  W.  1006. 

••  Manger  v.  Shipman,  30  Neb.  352.  46  N.  W.  527. 

70  May  V.  Burdett,  9  Q.  B.  101. 

Til  Hale.  P.  C.  p.  430;  Jenkins  y.  Turner,  1  Ld.  Baym.  109;  Mason  v. 
Keeling,  Id.  606.  An  elephant  is  in  the  dangerous  class.  Fllbum  v.  Aquariom 
Co.,  25  Q.  B.  Div.  258. 

7  2  As  illustrations  of  statutory  changes,  see  Hussey  v.  King,  83  Me.  568,  22 
Atl.  476;  Conway  v.  Grant,  88  Ga.  40,  13  S.  E.  803. 

Ts  Cox  V.  Burbidge,  13  0.  B.  (N.  S.)  430,  411.  Compare  ITallon  v.  O'Brien, 
12  R.  I.  518. 
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though  not  yicious,  it  has  kicked  another  animal,  he  has  been  held 
liableJ^  As  to  animals  fer»  natnree,  that  very  fact  is  notice  of 
yidons  propensities;  but  as  to  animals  domit«  naturae,  the  owner 
has  notice  only  of  their  well-known  disposition  and  habits.^ ^ 

Where  the  instrument  by  which  harm  is  done  is  innocent  in  it- 
self, and  does  harm  only  when  put  in  motion,  liability  is  dependent 
on  care  proportioned  to  the  probability  of  harm.^*  Thus,  great  care 
must  be  exercised  in  the  management  of  so  dangerous  an  agency 
as  a  railroad  train  in  motion.''^  A  railroad  company  is  bound  to 
adopt  and  use  tried  and  approved  appliances.  Failure  to  provide 
air  brakes  may  be  negligence  J*  Starting  a  train  suddenly  while 
one  is  boarding  a  car  is  negligence.  But  a  railroad  company  is  not 
an  insurer  of  safety.^*  Running  trains  at  a  high  rate  of  speed  over 
country  crossings  is  not  negligence  per  se,**  nor  even  in  a  city,  in 
the  absence  of  an  ordinance  limiting  the  rate  of  speed.*^ 

T4  Barnes  v.  Ghapin,  4  AUen,  444.  See,  also,  Smith  v.  Cook,  1  Q.  B.  Div. 
70;  Meegan  v.  McKay,  1  Okl.  59,  30  Pac.  232.  Owner  of  stallion  held  lUble 
for  injuries  to  mare  only  In  absence  of  ordinary  care.  Meredith  ▼.  Reed,  26 
Ind.  334. 

T»Van  Leuven  v.  Lyke,  1  N.  Y.  515.  See  North  Pennsylvania  E.  Oo.  v. 
Rehman,  49  Pa.  St.  101;  Jackson  v.  Smithson,  15  Mees.  &  W.  563;  Hammond 
v.  Melton,  42  ni.  App.  186;  Lettis  v.  Homing,  67  Hun,  627,  22  N.  Y.  Supp.  665. 
As  to  liability  for  diseased  animals,  see  Cooke  v.  Waring,  2  HorL  &  O.  832; 
State  V.  Fox,  79  Md.  514,  29  Atl.  601;  French  v.  Wilkinson,  93  Mich.  322,  53 
N.  W.  530;  Herrick  v.  Gary,  83  111.  85. 

T«  Doyle  V.  Railway  Co.,  77  Iowa,  607,  42  N.  W.  555  (coupling  pin);  Barnes 
V.  Brown,  95  Mich.  576,  55  N.  W.  439  (rope  dragging  behind  vehicle).  Com- 
pare McCSallrey  v.  Railroad  Co.,  47  Hun,  404;  Frazier  v.  Lloyd  (Pa.  Sup.)  16 
Atl.  418  (circular  saw);  Parish  v.  Williams,  88  Iowa.  66,  55  N.  W.  74  (a  ham- 
mer in  use);  Ledig  v.  Brewing  (3o.,  153  Pa.  St.  298,  25  Atl.  870  (l^eer  barrels 
swinging  from  a  wagon).  As  to  law  of  bicycles,  see  47  Alb.  Law  J.  404; 
Mercer  v.  Corbhi,  117  Ind.  450,  20  N.  E.  132  (use  of  sidewalks);  Holland  ▼. 
Bartch,  120  Ind.  46,  22  N.  E.  83  (frightening  liorses;  high  rate  of  speed). 

"  Louisville  &  N.  R.  Co.  v.  Mitchell,  87  Ky.  327,  8  S.  W.  706;  Richardson 
V.  Railroad  Co.,  133  N.  Y.  563,  30  N.  B.  1148;  Thomas  v.  Railway  Co.,  86  Mich. 
496,  49  N.  W.  547. 

f  Chicago,  B.  &  Q.  R.  Co.  v.  Grablln,  38  Neb.  90,  56  N.  W.  796. 

19  Chicago,  K.  &  W.  R.  Co.  v.  Fisher.  49  Kan.  460,  30  Pac.  462. 

so  Childs  V.  Railroad  Ck>.,  150  Pa.  St  73,  24  AtL  341.  Compare  Lapsley  v. 
Railroad  Ck).,  50  Fed.  172. 

•1  Tobias  V.  Railroad  Co.,  103  Mich.  330,  61  N.  W.  514.    The  question  is 
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Where  electrical  currents  are  involved,  liability  would  seem  to 
be  determined  by  rules  of  negligence, — ^that  is,  by  care  proportion- 
ate to  the  danger, — and  not  by  the  principles  involved  in  the  daty 
to  insure  safety;  **  nor  in  nuisance.*'  A  live  wire,  however,  is 
exceedingly  dangerous.  So  that  proof  of  contact  therewith  and 
consequent  damages  makes  out  a  complete  case  of  prima  facie  neg- 
ligence, and  throws  the  burden  on  the  defendant  to  show  that  such 
wire  was  in  the  streets  without  fault  on  his  part.®*  Generally,  com- 
panies using  electricity  on  lines  along  a  street  are  charged  with  the 
highest  degree  of  care,  having  due  reference  to  existing  knowledge, 
in  the  construction,  inspection,  and  repair  of  their  wires  and  polies, 
and  in  use  of  devices  to  guard  against  harm.** 

Same — Knowledge, 

The  duty  to  take  care  "must  be  determined  in  all  cases  by  ref- 
erence to  the  situation  and  knowledge  of  the  parties,  and  all  the 
attendant  circumstances.  What  would  be  extreme  care  under  one 
condition  of  knowledge  and  one  state  of  circumstances  would  be 
gross  negligence,  with  different  knowledge,  and  in  changed  cir- 
cumstances." *^  "Facts  which  were  known  to  the  defendant,  or  by 
use  of  proper  diligence  would  have  been  known  to  a  man  in  his 

ordinarily  for  the  jury.  Lederman  v.  Railroad  €k>.,  165  Pa.  St.  118,  30  AtL 
725.  Making  a  flying  switch  in  the  populous  part  of  a  city  is  negligence. 
Railroad  Co.  v.  Smith,  93  Ky.  449,  20  S.  W.  392.  And  see  Ward  v.  RaUroad 
Co.,  85  Wis.  601.  55  N.  W.  771. 

82  South  western  Tel.  &  Tel.  Co.  v.  Robinson,  1  C.  C.  A.  684,  oO  Fed.  810; 
Ahem  v.  Telegraph  Co..  24  Or.  27G,  33  Pae.  403,  and  35  Pac.  549.  As  to  abso- 
lute liability,  see  Kankakee  El.  R.  Co.  v.  Whittemore,  45  111.  App.  484;  Na- 
tional Tel.  Co.  V.  Baker  [1893]  2  Ch.  186. 

8>  3  Minn.  Law  J.  54,  comparing  Cumberland  Tel.  &  Tel.  Co.  v.  Railroad 
Co.,  42  Fed.  273,  with  Hudson  River  Tel.  Co.  v.  Railroad  Co.,  135  N.  Y.  3"3.  Sr* 
N.  E.  148. 

84  Uggla  V.  Railroad  Co.,  160  Mass.  351,  35  N.  E.  1126;  Block  y.  RaUroad  Co.. 
89  Wis.  371,  61  N.  W.  1101. 

Be  Haynes  v.  Gas  Co.,  114  N.  C.  203.  19  S.  E.  344;  Arkansas  TeL  Co.  t.  Rat- 
teree,  57  Ark.  429,  21  S.  W.  1059.  See  Cumberland  Tel.  &  Tel.  Co.  v.  Rail- 
road Co.,  42  Fed.  273;  Cumberland  Tel.  &  Tel.  Co.  v.  Railroad  Co.,  98  Tenn. 
492,  29  S.  W.  104.  Cf.  Cincinnati  I.  P.  R.  Co.  v.  Telegraph  Ass*n,  48  Ohio  St. 
:]00,  27  X.  E.  890. 

•t  Nitro-Glycerlne  Case,  15  Wall.  524. 
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place,  come  into  account  as  part  of  the  circumstances"  "*  which 
determine  due  care.  Ordinarily,  there  is  no  duty  to  guard  against 
danger  unless  one  knows,  or  ought  to  know,  of  its  existence. 
Knowledge  of  danger  may  be  actual  or  constructive.  It  is  the  duty 
of  the  owner  of  places  likely  to  be  dangerous  to  exercise  due  care 
to  keep  them  safe.  He  may  be  negligent  in  failing  to  know  of  their 
dangerous  condition.  Thus,  a  city  may  be  liable  for  defects  in  its 
streets,  of  which  it  had  no  actual  knowledge,  where  the  defect  had 
existed  for  sufficient  time  in  which  to  discover  and  remedy  it,  and 
was  of  such  a  nature  as  to  be  disclosed  by  appearance,  or  the  or- 
dinary use  of  the  street.'*  Nine  hours  has  been  held  a  sufficient 
time  in  the  case  of  a  defect  on  a  much-traveled  highway.*®  What 
length  of  time  is  sufficient  to  impute  notice  is  a  question  of  fact.®^ 

Capacity  and  Class  of  Parties  to  Wrong. 

The  common-law  standard  of  diligence  is  absolute.  It  does  not 
vary  with  the  ability  of  the  individual.  But  the  individual  is  held 
only  to  the  exercise  of  such  care  as  can  be  reasonably  expected  of 
persons  of  the  recognized  class  to  which  he  belongs.  The  law  rec- 
ognizes three  classes  of  persons:  (1)  Persons  deprived  of  reason; 
<2)  persons  of  defective  capacity  or  sense;  and  (3)  ordinary  persons. 

(1)  Persons  entirely  bereft  of  reason — unconscious  agents,  luna- 
tics, or  very  young  children — are  not  responsible  for  negligence, 
and  cannot  have  contributory  negligence  imputed  to  them.** 

(2)  Persons  of  defective  capacity  must  exercise  care  proportioned 
to  their  capacity.    A  blind  or  deaf  person  must  exercise  more  care 

88  PoL  Torts,  356;  Railroad  Co.  v.  Glover,  92  Ga.  132,  18  S.  E.  400;  Smith 
V.  Whittier,  95  Cal.  279,  30  Pac.  529;  Hoffman  v.  Water  Co.,  10  Cal.  413. 
See  cases  on  liability  for  damage  by  animal,  supra,  p.  459. 

8»Lindbolm  ▼.  City  of  St.  Paul,  19  Minn.  245  (Gil.  204);  Loberg  v.  Town 
of  Amherst,  87  Wis.  634,  58  N.  W.  1048;  Hembling  v.  City  of  Grand  Ilapids, 
99  Mich.  292,  58  N.  W.  310;   Moore  v.  City  of  Minneapolis,  19  Minn.  300  (Gil. 

1258). 

»o  Stellwagen  t.  City  of  Winona,  54  Minn.  460,  56  N.  W.  51. 

•1  KiPlt  V.  Village  of  Homer.  77  Hun,  459,  28  N.  Y.  Supp.  1009;  City  of  Chi- 
cago y.  B^owler,  60  111.  322.  Seren  days  has  been  held  not  sufficient.  City 
of  Chicago  V.  McCarthy,  75  111.  002. 

•«  Twist  V.  Railroad  Co.,  39  Minn.  164,  39  N.  W.  402;  Schnur  v.  Traction 
Co..  153  Pa.  St.  29,  25  Atl.  aSO;  Chicago  City  R.  Co.  v.  Wilcox  (HI.  Sup.)  24 
N.  B.  419;  Parrott  v.  Wells,  15  WaU.  524.    See,  also,  post,  p.  499. 
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in  walking  on  the  streets  than  one  physically  sound.**  But  one 
having  notice  of  another's  defective  capacity  mast  exercise  corre- 
spondingly greater  care  to  avoid  injuring  him.  With  respect  to 
children,  there  comes  a  time  at  which  the  child  is  responsible. 
This  period  is  indefinite,  and  liability  is  graduated  according  to  ex- 
perience. "The  measure  of  a  child's  responsibility  is  his  capacity 
to  see  and  appreciate  danger;  and  the  rule  is  that,  in  the  absence 
of  clear  evidence  of  the  lack  of  it,  he  will  be  held  to  such  measure 
of  discretion  as  is  usual  in  those  of  his  age  and  experience.'*  •* 

(3)  In  the  case  of  persons  neither  devoid  of  reason,  nor  even  of 
defective  capacity,  the  standard  of  care  is  that  of  the  average  pru- 
dent or  reasonable  man.  It  does  not  vary  with  the  judgment  of  the 
individual.  It  is  no  defense  that  a  man  acted  according  to  his  best 
judgment®*^  But  the  fact  that  a  man  is  called  upon  to  act  with- 
out opportunity  to  deliberate  must  be  considered,  in  determining 
whether  he  exercised  due  care  under  the  circumstances. 

Ou8tom  and  License. 

Among  the  circumstances  to  be  considered  in  determining  what 
is  negligence,  the  law  recognizes  existing  usage  and  custom.  The 
usage  and  custom  may  amount  to  almost  positive  law  (as  the  law 
of  the  road,  in  the  absence  of  statute),**  or,  falling  short  of  this,  it 
may  depend  upon  general  business  usage  (as  in  the  case  of  landing 
of  steamboats),*^  or  upon  the  general  practice  of  the  parties  in  the 
particular  case  at  issue.    Care,  with  reference  to  a  usage  or  cus- 

•s  Fenneman  v.  Holden,  75  Md.  1,  22  Atl.  1049.  See  City  of  Pranklln  t. 
Barter,  127  Ind.  446,  26  N.  B.  882. 

»4  Huff  V.  Ames,  16  Neb.  139, 19  N.  W.  623;  Sioux  City  &  P.  R.  Co.  v.  Stout, 
17  WaU.  657;  Cleveland  RoUing-MUl  Co.  v.  Corrigan,  46  Ohio  St.  2S3,  20  N.  E. 
466;  Frost  v.  Railroad  Co.,  64  N.  H.  220,  9  Atl.  790  (turntable). 

»5  Vaughan  v.  Menloye,  3  Bing,  (N.  C.)  468.  And  see  Berg  v.  City  of  Mil- 
waukee, 83  Wis.  599,  53  N.  W.  890.  Accordingly,  neither  sex  (Simms  ▼.  Rail- 
road Co.,  27  S.  C.  268,  3  S.'  E.  301;  Ridenhour  v.  Railway  Co.,  102  Mo.  270,  13 
S.  W.  889,  and  14  S.  W.  760;  Hassenyer  v.  Railroad  Co.,  48  Mich.  206, 12  N. 
W.  155),  nor  ignorance  (Jones  v.  Fay,  4  Fost.  &  F.  525),  nor  personal  ability 
or  skill  (see  post,  474),  affect  the  standard  of  duty.  Reverie  wQl  not  excnstf 
failure  to  look  and  listen  for  approaching  train.  Hayens  v.  Railroad  Co.,  41 
N.  Y.  296. 

••  Post,  p.  4^. 

•7  Red  River  Line  v.  Cheatham,  9  C.  C.  A.  124,  60  Fed.  517. 
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torn,  is  sometimes  confused  with  customary  or  usual  care,  but  the 
two  things  are  entirely  distinct  On  the  one  hand,  if  a  person  ex- 
ercises usual  or  customary  care,  it  may  be  evidence,  although  not 
conclusive,  of  the  exercise  of  diligence.*  •  On  the  other  hand,  he 
must  exercise  care  with  reference  to  a  usage  or  custom,  known  or 
which  ought  to  be  known,  which  custom  or  usage  may  affect  the 
probability  of  harm  ensuing  from  a  given  course  of  conduct. 

Same — Duty  to  Persons  in  PuhUc  Places. 

Due  care  requires  that,  as  to  the  use  of  public  highways,  regard 
must  be  had  to  the  custom  or  law  of  the  road  and  to  the  danger 
likely  to  result  from  ordinary  and  extraordinary  use.  l^us  where 
bicycles  are  not  allowed  on  the  sidewalk,  pedestrians  need  not  look 
out  for  them  there.*^^  So,  turning  to  the  left  in  passing  a  vehicle, 
where  the  custom  is  to  turn  to  the  right,  may  be  negligence.*®^ 
But,  where  danger  can  be  avoided  better  by  turning  to  the  left,  it 
is  one's  duty  to  do  so.*®*  At  all  times  one  must  exercise  the  care 
of  an  ordinarily  prudent  person  to  avoid  harming  another.  With 
respect  to  horses  on  the  highway,  care  must  be  exercised  to  prevent 
runaways.*®^  Leaving  a  horse  unhitched  and  unattended  is  prima 
facie  evidence  of  negligence.*®* 

••  Day  V.  Lumber  Co.,  54  Minn.  522»  56  N.  W.  243. 

100  Mercer  v.  (Sorbin,  117  Ind.  450,  20  N.  E.  132.  Bicyclist  has  equal  right 
to  vehicles  and  foot  passengers  In  street  Thompson  y.  Dodge,  58  Minn.  556, 
00  N.  W.  545.  "Foot  passengers  have  equal  rights  in  the  street  to  those 
mounted  on  horseback  or  driving  in  carriages.  Neither  can  have  a  prior  idea 
of  right  over  the  other.  Both  are  bound  to  exercise  reasonable  care  to 
avoid  collision."  Stringer  v.  Frost,  116  Ind.  477,  19  N.  E.  331;  Belton  v.  Bax-. 
ter,  54  N.  Y.  245.  BicycUsts  stand  in  the  same  position.  Thompson  v. 
Dodge,  58  Minn.  555,  60  N.  W.  545.    And  see  47  Alb.  Law  J.  404. 

101  Earing  y.  Lansingh,  7  Wend.  185.  See  Norris  v.  Saxton,  158  Mass.  46,  32 
N.  E.  954,  as  to  meeting  at  Junction  of  streets.  See,  generally,  Damon  v.  In- 
habitants of  Scituate,  119  Mass.  66;  O'Maley  v.  Dorn,  7  Wis.  236;  Randolph 
V.  O'Riordon,  155  Mass.  331,  29  N.  E.  583.  It  is  not  negligence  per  se  to  drive 
on  the  left  of  the  traveled  part  of  a  road,  but  such  fact  may  be  considerrd 
in  determining  whether  the  driver  was  reasonably  careful.  Meservey  v.  Lock- 
ett,  161  Mass.  332,  37  N.  E.  310. 

los  Clay  V.  Wood,  5  Esp.  44;  Schimpf  v.  Sliter,  64  Hun,  463,  19  N.  Y.  Supp. 
A44. 

104  PhUlips  V.  Dewald,  79  Ga.  732,  7  S.  E.  151. 

lOB  Henry  y.  Klopfer,  147  Pa.  St.  178,  23  AtL  337.    See,  also,  Broult  v.  Han- 
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Care  to  be  exercised  at  level  railroad  crossings  has  reference  to 
the  conduct  on  the  part  of  the  railroad  company  justifying  the  as- 
sumption that  the  line  is  clear,  and  to  the  arrangements  and  sur- 
roundings affecting  ability  to  ascertain  whether  the  lines  are  clear. 
Thus,  when  a  railroad  company  maintains  a  gate  at  a  crossing, 
leaving  it  open  is  an  implied  assurance  that  the  tracks  are  clear; 
and,  if  a  train  is  in  fact  approaching,  the  company  is  negligent^^* 
On  the  same  principle,  failure  to  give  customary  signals  is  neg- 
ligence.^**^ So  a  railroad  company  may  be  negligent  in  failing  to 
provide  a  gate  or  a  flagman  at  an  exceptionally  dangerous  croHS- 
ing,  where  the  tracks  cannot  be  seen  from  the  highway.^^*  On- 
the  other  hand,  a  traveler  must  use  every  reasonable  precaution  to 
avoid  injury.  He  must  regard  the  usual  rate  and  times  at  which 
trains  pass  over  a  given  crossing.^**  He  should  look  both  ways, 
and  listen.^^®  The  rules  are  essentially  the  same  as  to  street- 
railway  companies.^  ^^ 

The  law  recognizes  the  duty  of  avoiding  interference  with  high- 
ways so  as  to  make  them  dangerous  for  ordinary  and  proper  use. 
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son,  158  Mass.  17,  32  N.  E.  900;  Edwards  v.  Railroad  Co.,  148  Pa.  St.  531,  23 
Atl.  894;   Olson  v.  RaUway  Co.,  81  Wis.  41,  50  N.  W.  412,  lOUO. 

io«  Wilson  V.  Railroad  Co.,  18  R.  I.  491,  29  Atl.  258.  A  fortiori  where  the 
jrates  were  required  by  the  city  ordinance.  Missouri  Pac.  Ry.  Co.  v.  Hackett, 
54  Kan.  316,  38  Pac.  294;  Evans  v.  Railroad  Co.,  88  Mich.  442.  50  N.  W.  386. 

107  Westaway  v.  Railway  Co.,  50  Minn.  28,  57  N.  W.  222;  Casey  v.  Rail- 
road Co.,  78  N.  Y.  518.  It  is  immaterial  whether  the  signals  are  merely  cus- 
tomary, or  required  by  statute.  Vaudewater  v.  Railroad  Co.,  74  Hun,  32,  2t; 
N.  Y.  Supp.  397;  Artz  v.  Railroad  Co.,  34  Iowa,  153;  MarfeU  v.  Railroad  Co.,  8 
C.  B.  (N.  S.)  525. 

108  Hubbard  v.  Railroad  Co.,  162  Mass.  132,  38  N.  E.  36G. 

100  Alabama  6.  8.  R.  Co.  v.  Linn,  103  Ahi.  134,  15  South.  506;  Elkins  ▼. 
Railroad,  115  Mass.  190;  Retan  y.  Railway  Co.,  94  Mich.  146,  53  N.  W.  lO&l. 
SCO,  also,  Schaible  v.  Railway  Co.,  97  Mich.  318,  56  N.  W.  565. 

110  EUiott  V.  Railway  Co.,  150  U.  S.  245,  14  Sup.  Ct.  85;  Gorton  y.  Railway 
Co.,  45  N.  Y.  660.  Failure  of  the  company  to  give  customary  signal  does  not 
exempt  from  this  duty.    Chicago,  B.  &  Q.  R.  Co.  y.  B[arwood,  80  IlL  88. 

ill  Omaha  St.  Ry.  Co.  y.  Cameron,  43  Neb.  297,  61  N.  W.  606;  Boerth  v. 
Railroad  Co.,  87  Wis.  288,  58  N.  W.  376;  Rohe  y.  Railroad  Co.,  10  Misc.  B^. 
740,  31  N.  Y.  Supp.  797. 

1 1 2  See,  generally,  Babbage  y.  Powers,  130  N.  Y.  281,  29  N.  B.  132;  Casement 
T.  Brown»  148  U.  S.  615,  13  Sup.  Ct.  672;  Jutte  y.  Bridge  Co.,  146  Pa.  St  400, 
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Leaving  an  open  and  unguarded  ditch  is  actionable  negligence.^  ^' 
But  the  duty  is  to  keep  the  road  safe  only  for  customary,  not  ex- 
traordinary, use.  Therefore  a  town  was  held  not  liable  for  the 
breaking  of  a  bridge  under  the  weight  of  a  steam  thresher,  where 
the  moving  of  steam  threshers  was  not  an  ordinary  use  of  road  at 
the  time  the  bridge  was  constructed.^** 

Sams — l}uty  to  Person  on  Defendants  Premises — Trespassers^  Licen- 
sees and  Invited  Persons. 

"The  owner  or  occupier  of  real  estate  owes  certain  duties  to  those 
who  come  thereon,  according  to  the  cause  of  their  entry,  and  the 
nature  of  the  danger  to  which  they  are  exposed:  (a)  To  trespass- 
ers, it  is  only  against  active  injury;  (b)  to  licensees  it  is  to  give 
notice  of  hidden  dangers  or  traps;  (c)  while  to  invited  persons  (as 
that  term  is  understood  by  the  law)  the  owner  is  bound  to  use 
reasonable  care,  having  respect  to  the  person  and  character  of  the 
business  to  be  carried  on,  to  save  his  guest  from  injury  while  upon 
the  premises.'*  *** 

23  Ati.  235;  Worthington  v.  Wade,  82  Tex.  26, 17  S.  W.  520;  City  of  Norwich 
V.  Breed,  30  Conn.  535;  Hounsell  v.  Smyth,  7  C.  B.  (N.  S.)  731;  Mclntlre  v. 
IlobertR,  149  MaBS.  452,  22  N.  E.  13. 

lis  Pine  Bluff  Water  &  Light  Go.  v.  Derrisseaux,  56  Ark.  132,  19  S.  W.  428. 

11*  Coulter  V,  Pine  Tp.,  164  Pa.  St  543,  30  Atl.  490. 

ii»33  Am.  Law  Reg.  &  Rev.  197.  See  Benson  v.  Traction  Co.,  77  Md.  535, 
26  Atl.  973;  Pennsylvania  R.  Co.  v.  Prie,  96  Pa.  St.  256;  Sweeny  v.  UailroaJ 
Co.,  10  Allen,  372;  EvansvlUe  &  T.  H.  R.  Co.  v.  Griffin,  100  Ind.  221;  Byrne  v. 
Railroad  Co.,  104  N.  Y.  362,  10  N.  E.  539;  Hounsell  v.  Smyth,  7  C.  B.  (N.  S.) 
731;  Hargreaves  v.  Deacon,  25  Mich.  1;  Indermaur  v.  Dames,  L.  R.  1  C.  I*. 
274,  L.  R.  2  0.  P.  311;  Plummer  v.  Dill.  156  Mass.  426,  31  N.  K.  128;  Pelton  v. 
Schmidt,  104  Mich.  345,  62  N.  W.  552;  Galveston  Oil  Co.  v.  Morton.  70  Tex. 
400,  7  S.  W.  756.  Where  want  of  ordinary  care  is  not  shown,  a  railroad 
company  is  not  liable  for  an  injury  to  a  person  on  its  right  of  way  where 
he  had  no  right  to  be.  Philadelphia  &  R.  R.  Co.  v.  Hummell,  44  Pa.  St.  375; 
Christian  v.  RaUroad  Co.,  71  Miss.  237,  15  South.  71.  Where  a  railroad  com- 
pany permits  persons  to  cross  its  tracks  at  a  point  not  a  public  crossing,  it 
must  exercise  ordinary  care  and  give  reasonable  warning  in  approaching  the 
crosshig.  Byrne  v.  Railroad  Co.,  104  N.  Y.  362,  10  N.  E.  539.  Landowner  is 
not  liable  to  trespasser  who  faUs  into  excavation  made  for  lawful  purpose. 
Gramlich  v.  Wurst,  86  Pa.  St  74;  nor  to  licensee,  Reardon  v.  Thompson,  149 
Mass.  267,  21  N.  E.  369.  As  to  who  are  invited  persons,  see  Reardon  v. 
Thompson,  supra.    Duty  to  policemen  entering  defendant's  premises.    Parker 
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SAME-CONTBACT  DUTY. 

232.  While  normally  a  breach  of  a  contract  {^Ivob  rise  to 
a  cause  of  action  ex  contractu,  a  contract  may 
impose  a  duty  on  the  part  of  the  defendant,  as 
party  to  it,  for  the  violation  of  which  the  plaintiff 
may  recover  ex  contractu  or  ex  delicto,  at  his  op- 
tion. The  common-law  liability,  however,  -within 
the  limits  allowed  by  law,  is  reg^ulated  by  the  terms 
of  the  contract,  and  a  party  to  such  contract,  bein^ 
a  party  plaintiff,  is  determined  in  his  cause  of  ac- 
tion by  the  terms  of  that  contract,  so  far  as  the  law- 
will  sustain  them. 

All  persons  contracting  to  do  certain  things  owe  a  duty  not  to 
injure  the  person  or  property  of  another  while  in  the  performance 
of  the  contract.  That  duty  does  not  necessarily  depend  on,  or  grow 
out  of,  the  contract.  Thus,  if  one  undertook  the  construction  of  a 
ditch  so  as  to  drain  the  water  off  another's  land,  but,  instead,  the 
ditch  was  constructed  so  as  to  gather  surface  water  and  empty  it 
on  his  land,  the  latter  may  maintain  an  action  of  tort  for  the  dam- 
age resulting  from  the  negligence,  and  is  not  confined  to  an  action 
for  a  breach  of  contract.*** 

V.  Barnard,  135  Mass.  116.  See,  generally,  as  to  invited  persons,  Soathcote  t. 
Stanley,  1  Hurl.  &  N.  247;  Davis  v.  Society,  129  Mass.  307.  No  duty  to  pro- 
tect licensee  from  hidden  defects  in  machinery.  Larmore  v.  Iron  Co.,  101 
N.  Y.  391,  4  N.  E.  752.  One  who  is  upon  another's  premises  in  the  perform- 
ance of  a  contract  between  his  master  and  the  owner  is  not  a  bare  licensee. 
Indermaur  y.  Dames,  L.  R.  1  C.  P.  274,  L.  R.  2  O.  P.  311.  Generally,  as  to 
llabiUty  to  Ucensees,  see  Plummer  v.  DiU,  156  Mass.  426,  31  X.  £.  128;  Houn- 
sell  v.  Smyth,  7  C.  B.  (N.  S.)  731. 

lie  Stock  v.  City  of  Boston,  149  Mass.  410,  21  N.  E.  871.  Generally,  as  to 
election  to  sue  ex  contractu  or  ex  delicto,  see  City  of  Elgin  v.  Joslyn,  136  111. 
526,  26  N.  B.  1090;  Aldine  Manuf  g  Co.  v.  Barnard,  84  Mich.  632,  48  N.  W.  280; 
People  V.  Wood,  121  N.  Y.  522,  24  N.  E.  952;  Township  of  Buckeye  v.  Claric. 
90  Mich.  432,  51  N.  W.  528. 
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Ajiplied  to  Master  and  Servant. 

The  duty  owed  the  servant,  for  example,  in  respect  to  the  condi- 
tion of  premises  and  machinery,  has  been  supposed  to  exist  by 
virtue  of  contract."^  But  duty,  if  derived  from  contract  at  all,  is 
only  implied  in  it;  and,  if  new  terms  are  to^  be  inserted  into  the 
agreement,  every  duty  which  the  master  owes  might  be  treated  as 
contractual,  and  thus  the  servant  might  sue  the  master  in  contract 
for  assault  and  battery.  The  universal  trend  of  authority  on  analo- 
gous cases  is  to  regard  such  duty  as  not  contractual,  but  as  of  the 
general  law.*** 

Applied  to  Telegraph  Companies. 

A  telegraph  or  telephone  company  is  engaged  in  a  quasi  public 
employment,  and  owes  a  recognized  public  duty.  Such  a  company 
is  bound  to  exercise  due  diligence  both  to  correctly***  and  prompt- 
ly *^®  transmit  the  message  and  to  deliver  it  to  the  person  to  whom 
it  is  sent.*** 

Applied  to  JBaUments. 

An  action  in  tort,  for  negligence,  lies  against  a  bailee  for  breach 
of  recogniZied  duty.  The  bailee  is  bound  to  take  care  of  property 
intrusted  to  him.  If,  without  negligence  on  his  part  of  which  the 
bailor  can  complain,  and  without  abuse  of  the  terms  of  this  bail- 
ment, damage  ensues,  there  can  be  no  recovery. 

While  failure  to  return  property  involved  in  a  bailment  may  give 
rise  to  an  action  in  trover,*^*  the  loss  of  a  hired  chattel  while  in  the 
possession  of  the  hirer  may  be  actionable  as  negligence.*'*  As 
has  been  shown,  Coggs  v.  Bernard  *^^  established  the  law  as  to  the 

ii7Albro  V.  Jaqnlth»  4  Gray  (Mass.)  d9;  Coombs  v.  New  Bedford  Ck>rdas:e 
Co.,  102  Mass.  572. 

1X8  MarshaU  v.  York,  N.  &  B.  Ry.  Co.,  11  C.  B.  655. 

ii»Cahn  V.  W.  U.  Tel.  Co.,  1  C.  C.  A.  107,  48  Fed.  810;  White  v.  W.  U. 
Tel.  Co.,  14  Fed.  710. 

1.20  Fleisebner  v.  Pacific  Postal  Tel.  Co.,  55  Fed.  738. 

121  W.  U.  Tel.  Co.  V.  Timmons,  93  Ga.  845,  20  S.  B.  649.  But  see  New  Yoric 
A  W.  P.  Tel.  Co.  V.  Dryburg,  35  Pa.  St.  298. 

123  American  Preservers'  Co.  v.  Drc:^cher,  4  Misc.  Rep.  482,  24  N.  Y.  Supp. 
861;  Wallace  r.  Canaday,  4  Sneed  (Tenn.)  364. 

i2»  U.  S.  V.  Yukers,  9  C.  C.  A.  171,  60  Fed.  641.  But  see  Cass  v.  Boston  & 
L.  R.  Co.,  14  Allen  (Mass.)  448. 

124  2  Ld.  Raym.  900. 
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degrees  of  care,  respectively,  required  in  various  kinds  of  bailments. 
Accordingly,  gross  negligence  may  make  liable  gratuitous  bailees 
of  securities  left  as  a  special  deposit,  stolen  by  a  cashier.^**  And, 
on  the  other  hand,  assumpsit  may  be  maintained  if  the  destruction 
of  the  property  involved  in  the  bailment  was  occasioned  by  action- 
able negligence.*** 

Applied  to  Carriers, 

There  can  be  no  question  as  to  the  right  of  one  injured  in  person 
or  property  by  a  common  carrier  to  sue  ex  delicto  or  ex  contractu; 
that  is,  to  sue  on  the  common-law  duty  arising  from  the  relation- 
ship, or  on  the  contract  entered  into.*'^  And,  when  he  sues  ex 
delicto,  he  does  not  sue  on  the  agreement,  but  on  the  common-law 
duty  to  carry  safely.*^®  Indeed,  the  original  liability  of  a  common 
earner  was  exclusively  ex  delicto.*^"  The  first  innovation,  the 
result  of  which  was  to  allow  assumpsit  to  be  brought,  is  said  to 
have  been  made  in  1750  in  Dale  v.  Hall.*'®  The  obligations  and 
liabUity  of  a  railroad  company  are  of  a  general  and  public  charac- 
ter, and  do  not  depend  primarily  upon  the  contract  between  the  par- 
ties. Therefore,  recovery  may  be  had  against  a  railroad  company 
for  its  failure  to  care  properly  for  the  safety  and  security  of  the* 
public,  where  it  would  not  lie  on  the  contract.*'** 

Where  there  is  a  special  contract,  varying  the  liability  of  the 
carrier  within  limits  allowed  by  law,  the  action  is  properly  brought 
on  the  special  contract,  and  not  counting  in  tort  upon  the  public 
duty  of  the  carrier.*'* 

12B  Preston  v.  Prather,  137  U.  S.  604,  11  Sup.  Ct  1«2;  Gray  v.  Merriam^ 
148  lU.  179,  35  N.  E.  810. 

126  ZeU  V.  Dunkle.  156  Pa.  St  353.  27  Atl.  38. 

127  Orange  CJo.  Bank  v.  Brown,  9  Wend.  85.  And  see  Porter  v.  Hildebrand^ 
14  Pa.  St.  129-132;  Nevin  v.  Pullman,  etc.,  Co.,  106  lU.  222. 

12  8  Bretherton  v.  Wood,  3  Brod.  &  B.  54;  Wheeler  v.  Oceanic  Stearo  NaT. 
Co.,  125  N.  y.  155-162,  26  N.  E.  248. 

129  Merritt  v.  Earle,  31  Barb.  38;  Johnson  t.  Richardson,  17  lU.  303. 

ISO  1  wite.  281.  Cf.  Pontifez  v.  Midland  R.  Co.,  3  Q.  B.  Div.  23,  47  Law  J. 
Q.  B.  28. 

181  Sawyer  v.  Rutland  &  B.  R.  Co.,  27  Vt.  370. 

1S2  Bliss,  Code  PL  \  14;  Oxley  v.  Railway  Co.,  65  Mo.  629;  Boas  v.  Central 
B,  Co..  87  Ga.  463,  13  S.  B.  711. 
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232a.  A  contract  ordinarily  creates  no  duty,  exo^t  to  par- 
ties and  privies.  Therefore,  the  normal  rule  is  that 
no  action  ex  delicto  may  be  maintained  by  stran- 
gers to  it  for  its  negligent  breach.^ 

Thus,  in  actions  against  members  of  the  bar  for  negligence,  it 
is  well  settled  that  only  the  person  with  whom  the  attorney  con- 
tracts can  maintain  the  action,  for  it  is  to  him  alone  that  the  at- 
torney owes  a  particular  duty.*'*  SO,  in  Winterbottom  v, 
Wright,*'**  the  defendant  hired  a  mail  coach  from  the  postmaster 
general,  and  contracted  to  keep  it  in  repair.  A  third  person  also 
contracted  to  furnish  horses  for  the  coach,  and  the  plaintiff  hired 
to  drive  it  for  such  third  person.  The  coach  broke  down,  and  the 
plaintiff  was  injured;  and  he  was  not  allowed  to  recover,  because, 
''if  we  were  to  hold  that  the  plaintiff  could  sue  in  such  a  case, 
there  is  no  point  at  which  such  action  would  stop.  The  only  safe 
rule  is  to  confine  the  right  to  recover  to  those  who  enter  into  the 
contract.  If  we  go  one  step  beyond  that, -there  is  no  reason  why 
we  should  not  go  fifty."  A  further  reason  assigned  is  that  ''the 
object  of  the  parties  in  inserting  in  their  contract  specific  under- 
takings with  respect  to  the  work  to  be  done  is  to  create  obliga- 
tions and  duties  inter  sese.  These  engagements  and  undertakings 
must  necessarily  be  subject  to  modifications  and  waiver  by  the 
contracting  parties.  If  third  persons  can  acquire  a  right  in  the 
contract,  in  the  nature  of  a  duty  to  have  it  performed  as  contracted 
for,  the  parties  will  be  deprived  of  control  over  their  own  con- 
tract" "• 

"»  See  Fowler  v.  Water-Works  Co.,  83  Ga.  219,  9  S.  B.  673.  Cf.  New  Tort 
&  W.  P.  Tel.  Co.  T.  Drybnrg,  35  Pa.  St.  298;  Heaven  v.  Pender,  11  Q.  B.  Div, 
503. 

is«  Dundee  Mortgage  &  Trust  Inv.  Co.  v.  Hughes,  20  Fed.  39;  Savings  Bank 
V.  Ward,  100  U.  S.  195;  Fish  v.  Kelly,  17  C.  B.  (N.  S.)  194. 

18B  10  Mees.  &  W.  100.  See,  also.  Miller  v.  Woodhead.  104  N.  T.  471,  11 
N.  E.  57;  Heaven  v.  Pender,  9  Q.  B.  Div.  302;  George  v.  Skivlngton,  U  R. 
5  Bzch.  1. 

i<«  Marvin  Safe  Co.  v.  Ward,  46  N.  J.  Law,  19.  A  contractor  who  has 
completed  a  building,  and  turned  it  over  to  the  owner,  is  not  Uable  to  one  in- 
jured by  reason  of  defective  construction,  since  the  contractor's  duty  is  cailj 
to  the  owner.    Curtln  v.  Somerset,  140  Pa.  St.  70,  21  Atl.  244. 
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232b.  Neither  the  contract  itself  nor  its  limitations  exdude 
liability  to  third  persons  for  ne^ligenoe  where  it 
would  attach  under  the  logical  application  of  the 
normal  principles  of  negligence.  Actions  for  dam- 
ages may  be  maintained  by  persons  who  are  neither 
parties  nor  privies  to  a  contract,  when  the  injury 
complained  of  arises  from  want  of  care — 

(a)  With  respect  to  a  dangerous  thing  sold; 

(b)  Occurring  in  the  performance  of  a  contract  resulting 

in  direct  and  immediate  damage  to  one's  person  or 
property."' 

Damage  Caused  by  Dangerous  Things. 

If  a  common-law  duty  results  from  the  facts,  the  party  may  be 
Kued  in  tort  for  any  negligence  or  misfeasance  in  the  execution  of 
the  contract.  This  applies  to  articles  which  are  inmiinently  dan- 
gerous. Thus,  in  the  celebrated  case  of  Thomas  v.  Winchester,**' 
a  manufacturer  of  and  dealer  in  vegetable  extracts  for  medical 
purposes  was  sued  by  a  stranger  for  damages  suffered  by  him  be 
cause  of  the  use  of  one  of  such  preparations,  labeled  as  extract  of 
dandelion,  a  harmless  medicine,  but  which  was,  in  fact,  the  ex- 
tract of  belladonna,  a  poison.  It  was  held  that  the  defendant's 
negligence  had  put  human  life  into  imminent  danger,  and  that  his 
duty  arose  out  of  the  nature  of  the  business  and  the  danger  to 
others  incident  to  his  mismanagement  He  was  therefore  held 
liable  in  damages,  although  there  was  no  privity  between  him  and 
the  injured  party.  In  Langridge  v.  Levy,***  A.  bought  a  gun,  which 
was  warranted*  He  gave  this  gun  to  B.,  who  was  injured  by  its  ex- 
plosioii.  It  was  held  that  A.  alone  could  sue  in  contract,  and  that 
B.'s  cause  of  action  was  in  tort. 

J8T  New  York  &  Washington  Printing  Tel.  Co.  t.  Dryburg,  35  Pa.  St.  298. 

>38e  N.  T.  397.  Cf.  Losee  v.  Clute,  51  N.  T.  494,  where  it  was  held  that 
the  manufacturer  was  not  liable  for  the  explosion  of  a  defective  boiler  after 
tt  had  been  accepted  by  vendee.  See,  also,  Heaven  v.  Pender,  11  Q.  B.  Dlv 
503;  Blood  Balm  Co.  v.  Cooper,  83  Ga.  457,  10  S.  E.  lia 

i«»2  Meea.  &  W.  519,  4  Mces.  &  W.  337;  George  v.  Skivlngton,  L.  B.  5 
lizch.  1.    Cf.  Dixon  v.  B^ll,  5  Maule  &  S.  19S. 
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Poisons,**®  spoiled  food,***  or  materials  otherwise  mischievous 
or  dangerous,***  which  do  damage  to  innocent  third  persons,  attach 
liability  to  the  vendor  or  manufacturer  only  when  he  has  been 
guilty  of  negligence.**'  His  duty  is  not  ordinarily  absolute,  but 
he  must  exercise  a  very  high  degree  of  care.  He  is  not  liable 
for  latent  defects  in  things  sold, — ^for  example,  machinery, — ^but 
he  is  liable  for  obvious  defects.***  "The  rule  is  limited,  however, 
and  justly  so,  to  instrumentalities  and  articles  .in  their  nature  cal- 
culated to  do  injury,  such  as  are  essentially  and  in  their  elements 
instruments  of  danger,  and  to  acts  that  are  ordinarily  dangerous 
to  life  and  property."  **" 

Damage  in  Covnrse  of  Negligent  Performance  of  CcntracL 

Where,  under  a  contract  to  which  the  plaintiff  is  not  a  party, 
damage  is  done  immediately  to  his  person  or  property  by  the  neg- 
ligent or  otherwise  wrongful  performance  of  such  contract,  he 
may  recover.***  Thus,  an  attorney,  while  not  liable  on  his  opinion 
to  persons  not  parties  to  a  contract,  is  liable  for  any  wrong  he  may 
do  to  a  party  in  course  of  the  performance  of  such  contract,  as  for 
negligence  or  wrong  in  seizing  goods.**'  So  a  physician  rendertng 
service  to  a  charity  patient  is  liable  for  injury  resulting  from  care- 
lessness in  treatment,  although  he  may  be  paid  by  the  county,**' 

1*0  Walton  T.  Booth,  34  La.  Ann.  913;  Brown  v.  Marshall.  47  Mich.  570,  11 
N.  W.  392.  Norton  v.  SewaU,  106  Mass.  143;  Savings  Bank  v.  Ward,  100  U. 
S.  195;  Allan  v.  State  S.  S.  Co.,  132  N.  T.  91,  30  N.  E.  482.  And  see  George 
V.  Skivington,  L.  R.  5  Exch.  1;  Bruff  y.  Mali,  36  N.  Y.  200;  Bishop  T.  Weber, 
139  Mass.  411.  1  N.  E.  154;  Davis  v.  Guamieri,  45  Ohio  St.  470,  15  N.  E.  350; 
Loop  V,  Litchfield,  42  N.  T.  351. 

"1  Craft  ▼.  Parker,  Webb  &  Co.,  96  Mich.  245,  55  N.  W.  812. 

i«2  Brass  v.  Maitland,  6  El.  &  Bl.  470;  Qnin  v.  Moore,  15  N.  T.  432;  BUdna 
T.  McKean,  79  Pa.  St.  493. 

i4»  State  V.  Fox,  79  Md.  514,  29  Atl.  601. 

.i««Heizer  v.  Kingsland  &  Douglass  Mauufg  Co.,  110  Mo.  605,  19  S.  W. 
630.  And  see  Losee  v.  Clute,  51  N.  Y.  494;  Losee  v.  Buchanan,  51  N.  Y.  476; 
MarshaU  v.  Welwood.  38  N.  J.  Law,  339;  Ix)8ee  v.  Clute,  51  N.  Y.  494;  Wyllie 
T.  Palmer,  137  N.  Y.  248,  33  N.  E.  381. 

14B  Goodlander  MiU  Co.  v.  Standard  OU  Co.,  11  C.  C.  A.  253,  63  Fed.  400-402. 

146  Telegraph  company  is  liable  to  addressee  of  message  for  negligence  in 
transmission.    New  York  &  W.  Printing  Tel.  Co.  v.  Dryburg,  35  Pa.  St.  298. 

5*7  Weeks,  Attys.  p.  628. 

.  14  8  Du  Bois  y.  Decker,  130  N.  Y.  325,  29  N.  E.  313.  And  see  Glad  well  y. 
Steggall,  5  Bing.  N.  C.  733. 
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Effect  of  lAm^itations  as  to  Third  Persona, 

It  has  been  seen  that  many  limitations  on  liability  which  may  be 
regarded  and  remedied  as  tortious  may  be  altered  by  agreement*** 
Such  limitations,  however,  affect  only  the  parties  to  the  contract, 
and  not  third  persons  who  may  be  entitled  to  recovery  for  a  wrong 
a  part  of  which  is  a  breach  of  contractual  duty.  Thus,  limita- 
tions in  the  telegraph  contract  limiting  responsibility  to  messages 
repeated,  apply  to  the  sender,  and  not  to  the  recipient.* **• 

233.  Negligence  in  the  performance  of  a  contract  includes 
want  of  competent  skill.  Diligence  includes  com- 
petency."^ 

In  general,  when  a  person  offers  his  services  to  the  public  in  any 
business,  trade,  or  profession,  there  is  an  implied  engagement  with 
those  who  employ  him  that  he  possesses  that  reasonable  degree  of 
learning,  skill,  and  experience  which  is  ordinarily  possessed  by  per- 
sons in  the  same  business,  trade,  and  profession,  and  which  is  or- 
dinarily regarded  by  the  community  and  by  those  conversant  with 
that  employment  as  necessary  and  sufOicient  to  qualify  him  to  en- 
gage in  such  business,  trade,  or  profession,  and  that  he  will  perform 
matters  intrusted  to  him  diligently  and  faithfully.^ '^^  He  does  not 
guarantee  success.  As  no  prudent  person  would,  unless  possessed 
of  competent  skill,  undertake  the  doing  of  any  act  which  in  the  ab- 
sence of  skill  would  cause  great  risk  of  injury  to  another,  the  do- 
ing of  such  acts  by  an  unskilled  person  will  amount  to  negligence. 
Undertaking  to  exercise  judgment  without  skill  in  a  matter  which 
requires  skill  is  not  a  mere  error  of  judgment,  but  it  is  negligence."' 
Therefore  negligence  includes  the  want  of  competent  skill,  as  where 

i*»  Ante,  p.  171,  "Discharge  by  Contract.** 

"OTobln  V.  W.  U.  Tel.  Co.,  146  Pa.  St  876,  23  Atl.  324;  New  York  &  W. 
Printing  Tel.  Co.  v.  Dryburg.  35  Pa.  St.  298. 

101  Grabam  v.  Gautler,  21  Tex.  111. 

"2  odlin  V.  Stetson,  17  Me.  244;  Graham  v.  Gautier.  21  Tex.  Ill;  Caytord 
V.  Wnbur,  86  Me.  414.  29  Atl.  1117;  Leighton  T.  Sargent,  7  Post.  (N.  H.)  460; 
Smith  T.  Holmes,  54  Mich.  104,  19  N.  W.  767.  And  see  Chase  t.  Heaney,  70 
lU.  268.  Liability  of  trustees  in  management  of  estate.  Miller  t.  Proetor, 
20  Ohio  St.  442. 

IBS  City  of  Terre  Hante  v.  Hudnut,  112  Ind.  542.  13  N.  E.  686;  Dean  r. 
Keate,  3  Camp.  4. 
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an  incompetent  person  produces  injury  in  the  management  of 
horses,***  or  of  a  railway  train.**'  Where,  however,  an  emergen- 
cy elicits  a  vcdunteer  to  act  without  pretending  to  possess  special 
qualifications,  the  law  recognizes  the  necessity  as  forming  an  ex- 
ception to  the  general  rule  requiring  skill.*** 

SAME— STATUTORY  DUTY. 

234.  In  order  that  a  complainant  may  recover  for  negli- 
gence in  the  performance  of  statutory  duty,  lie  must 
show — 

(a)  That  he  is  within  the  class  for  whose  benefit  legisla- 

tion creating  not  a  purely  public  duty  was  de- 
signed ;^'^ 

(b)  That  there  was  a  negligent  violation  of  statutory  re- 

quirement by  the  defendant; 

(c)  That  he  suffered  damage  as  the  proximate  result  of 

such  violation. 

Purely  Public  DtUy. 

If  the  duty  is  wholly  public,  and  not  at  all  for  the  benefit  of  pri- 
vate individual)^  no  private  person  can  recover  for  its  violation. 
Thus,  in  the  celebrated  Atkinson  Case,^"'  a  water  company,  re- 
quired by  statute  to  keep  the  pressure  in  its  pipes  so  as  to  reach 
the  highest  story  in  the  highest  house  in  the  area  supplied,  was  not 
held  liable  to  one  who  suffered  special  damage  by  fire  to  his  house 
because  of  insufficient  pressure.  The  act  was  held  to  be  in  the 
nature  of  a  private  legislative  bargain,  and  not  to  ci*eate  a  duty  to 
such  person,*  *• 

IB*  Hammack  v.  White,  11  C.  B.  (N.  S.)  588. 

IBB  Hutchinson  v.  York.  N.  &  B.  R.  Ck).,  5  Bxch.  343. 

iBA  Hlggins  V.  McOabe.  120  Mass.  13;  Beardslee  v.  Richardson,  11  Wend. 
(N.  Y.)  26;  GlfldweU  v.  Stepjjall,  5  Bin^.  N.  C.  733. 

iBT  Taylor  v.  Railroad  Co..  45  Mich.  74.  7  N.  W.  728. 

IBS  Atkinson  v.  Newcastle  &  G.  Water  Works  Co.,  L.  R.  6  Exch.  404,  2 
Bxch.  Dlv.  441;  Davis  v.  Clinton  Waterworks  Co.,  54  Iowa,  59,  6  N.  W.  128. 

i5»  See,  also,  Taylor  v.  Lake  Shore  &  M.  S.  R.  Co..  45  Mich.  74,  7  N.  W.  728; 
Hayes  v.  Michigan  Cent.  R.  Co.,  Ill  U.  S.  228-240,  4  Sup.  Ct.  369. 
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Prvoate  Didy. 

The  statute  or  ordinance  may  create,  not  only  a  public  duty,  but 
a  duty  to  private  persons,  a  breach  of  which  may  be  actionable  neg- 
ligence; and  yet  an  individual  may  not  be  able  to  recover,  because 
he  is  not  of  the  class  of  persons  for  whose  benefit  the  statute  was 
designed.  Thus,  it  has  been  held  that  an  ordinance  requiring  a 
railroad  company  to  keep  flagmen  at  street  crossings  was  not  in- 
tended for  the  protection  of  the  company's  employes,  and  creates 
as  to  them  no  duty,  the  violation  of  which,  resulting  in  damage,  is 
actionable  negligence.^'®  So  an  ordinance  requiring  precautions 
to  be  taken  to  secure  the  safety  of  buildings  applies  only  to  citizens 
in  them  on  business,  and  not  to  a  fireman  going  there  to  extinguish 
a  fire.^*^  And  a  statute  requiring  railway  companies  to  block 
*^frogs''  in  their  yards  and  terminal  stations  does  not  render  them 
liable  to  a  trespasser  for  injuries  resulting  from  a  failure  to  com- 
ply therewith.*'*  When  the  statute  or  ordinance  is  manifestly  for 
the  benefit  of  a  particular  class^  persons  within  that  class  can  re- 
cover. Thus,  where  a  statute  requires  the  owner  of  tenement 
houses  to  provide  them  with  fire  escapes,  and  he  fails  to  comply 
therewith,  he  is  liable  for  damages  caused  his  tenant  by  breach  of 
this  duty.*"  Damages  may  be  recovered  when  caused  by  obstruct- 
ing a  highway  in  violation  of  the  provisions  of  a  statute  prohibiting 
railway  companies  from  obstructing  a  street  crossing  longer  than 
five  minutes.*'*  Moreover,  the  courts  are  inclined  to  liberally  view 
the  purpose  of  a  statute,  and  to  so  construe  it  as  to  include,  not 
only  the  class  for  whose  benefit  it  is  primarily  intended,  but  to  ex- 
tend its  protection  to  all  who  need  such  protection.*"^    In  Hayes 

160  Kansas  Citj,  Ft.  S.  &  M.  R.  Co.  v.  Kirksey,  9  C.  C.  A.  321,  60  Fed.  d99. 
See,  also,  Coboon  v.  Cbicago,  B.  &  Q.  R.  Co.,  90  Iowa,  169,  57  N.  VT.  Tni 
Dickson  V.  Omaha  &  St.  L.  Ry.  Co.,  124  Mo.  140,  27  S.  W.  476;  Hare  v.  Mc- 
Intlre.  82  Me.  240.  19  Atl.  453. 

tei  Woodruff  v.  Bowen,  136  Ind.  431,  34  N.  E.  1113.  And  see  Pauley  v. 
Steam-Gauge  &  Lantern  Co.,  131  N.  Y.  90,  29  N.  E.  999;  Gibson  v.  Leonard, 
143  in.  182,  32  N.  E.  182. 

i«2  Akers  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  58  Minn.  540,  60  N.  W.  669. 

i6«  Willy  V.  Mulledy.  78  N.  Y.  310. 

i«*  Patterson  v.  Detroit,  L.  &  N.  R.  Co.,  56  Mich.  172,  22  N.  W.  260.  See, 
also,  Parker  v.  Barnard,  135  Mass.  116;  Owings  v.  Jones,  9  Md.  108-117. 

16ft  Atchison,  T.  &  S.  F.  R.  Co.  v.  Reesman,  9  C.  C.  A.  20,  60  Fed.  370.  373i 


§'234)  STATUTORY  DUTY.  477 

V.  Michigan  Cent.  R.  Co.,"'  an  action  was  brought  by  an  infant  for 
personal  injury  sustained  because  of  the  alleged  negligence  of  the 
railroad  company  in  not  fencing  its  track  from  a  park,  as  required 
by  statute.  The  statute  was  held  not  to  be  a  mere  contract  for 
the  benefit  of  the  public,  but  to  create  a  duty,  "not  to  the  city  as 
a  municipal  body,  but  to  the  public  considered  as  composed  of 
individual  persons;  and  each  person  specially  injured  by  the  breach 
of  the  obligation  is  entitled  to  his  individual  compensation,  and  to 
an  action  for  its  recovery." 

Negligent  Yiol<ition. 

Where  a  statute  has  defined  precautions  to  be  exercised  to  avoid 
doing  harm,  compliance  with  such  requirements  exonerates.  There 
would  seem  to  be  no  duty  of  extrastatutory  care;  ^'^  but  the  stat- 
utory duty  may  net  exclude  an  additional  common-law  duty.^**  No 
custom  or  usage  will  justify  the  disregard  of  a  positive  statutory 
regulation;  ^'^  nor  can  the  consent *^'  or  other  conduct*^*  not 
amounting  to  contributory  negligence  ^^*  be  construed  into  a  license 
justifying  such  violation  of  law.  An  employ^  has,  however,  been 
held  to  assume  the  risk  incident  to  known  violation  of  statutory 
requirements  of  precaution  for  his  benefit.^ ^'  A  person  to  whom 
the  statutory  duty  is  owed  has  a  right  to  assume,  in  the  absence 
of  contrary  knowledge,  that  such  duty  has  been  performed.*^* 

Same — Question  for  Jury. 

On  the  one  hand,  the  violation  of  a  duty  prescribed  by  a  statute 
or  ordinance  is  regarded  as  negligence  per  se,  and  as  entitling  an 

i««  111  U.  S.  228,  4  Sup.  Ct.  369. 

107  New  York,  L.  B.  &  W.  K.  CJo.  v.  Leaman,  54  N.  J.  Law,  202,  23  AtL  681. 

i«<  Atchison,  T.  &  S.  F.  R.  Ck).  v.  Hague,  54  Kan.  284,  38  Pac.  257;  Durgin 
T.  Kennett  (N.  H.)  29  Atl.  414. 

!•»  Simpson  t.  New  York  Rubber  Co.,  80  Hun,  416,  30  N.  T.  Supp.  338.  Bee 
BiUIngs  V.  Breinlg,  45  Mich.  65,  7  N.  W.  722. 

170  Knott  V.  Wagner,  16  Lea,  481,  1  S.  W.  155;  Thomas  v.  Qnartermaine, 
56  Law  J.  Q.  B.  340. 

171  San  Antonio  &  A.  P.  Ry.  Co.  t.  Peterson,  8  Tex.  Civ.  App.  367,  27  S. 
W.  969. 

172  Davis  y.  California  Street  Cable  R.  Co.,  105  Cal.  131,  38  Pac.  647. 
i7»  Post,  p.  515,  "Master  and  Servant." 

174  Sickles  v.  New  Jersey  Ice  Co.,  80  Hun,  213,  30  N.  T.  Supp.  10;  Cmmp- 
]^  T.  Hannibal  &  St.  J.  R.  Co.,  Ill  Mo.  152,  18  S.  W.  820. 
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injured  party  to  recover,  if  no  other  consideration  (as  his  own  neg- 
ligence, or  failure  to  connect  as  cause)  prevents.^^'  On  the  other 
hand,  there  are  many  authorities  which  regard  such  violation  not 
as  negligence  per  se,  or  as  matter  of  law,  but  merely  as  evidence 
of  negligence  to  be  considered  in  connection  with  all  the  circum- 
stances of  the  case.^^*  The  statute  itself  may  determine  this  ques- 
tion.^^^  The  statute  may,  for  example,  prescribe  the  duty  of  insur- 
ing safety;  as  to  construct  a  boom  so  as  to  keep  logs  safely.  Upon 
proof  of  failure  to  keep  logs  safely,  liability  is  shown,  although 
there  is  no  evidence  of  negligence.^ ^'  A  law  making  every  railroad 
company  liable  for  ^damages  inflicted  upon  the  persons  of  passen- 
gers, while  being  transported  over  its  road,"  except  where  the  in- 
jury arises  from  the  criminal  negligence  of  the  peraon  injured,  or 
''when  the  injury  complained  of  shall  be  the  violation  of  some  te- 
])res8  rule  or  regulation  of  said  road  actually  brought  to  his  or 
her  notice,"  has  been  held  constitutional.*^* 

Even  in  that  class  of  cases  which  hold  a  breach  of  statutory  duty 
to  be  negligence  per  se,  in  actual  practice,  the  question  ot  negli- 
gence is  still  submitted  to  the  jury  in  the  great  majority  of  in- 
stances.   The  jury  must  ordinarily  determine  whether  there  has 

iTBThomp.  Neg.  419,  1232;  GorreU  v.  Burlington,  C.  R.  &  M.  Ry.  Ck).,  38 
Iowa,  120;  Pennsylvania  Co.  v.  Horton,  132  Ind.  189,  31  N.  E.  45;  Dahlstroni 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  IDS  Mo.  525,  18  S.  W.  919;  Osborne  v.  Mc- 
Masters,  40  Minn.  103,  41  N.  W.  543  (cf.  Wohlfahrt  v.  Beckert,  92  N.  Y.  490); 
Siemers  v,  Elsen,  54  Cal.  418;  Maney  v.  Chicago,  B.  &  Q.  R.  Co.,  49  III.  App. 
105  (cf.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Elder.  149  111.  173,  36  N.  E.  505);  Salis- 
bury V.  Herchenroder,  IOC  Mass.  458;  Lane  v.  Atlantic  Works.  Ill  Mass. 
136;  Steele  v.  Burkhardt,  104  Mass.  59;  Newcomb  v.  Boston  Protective  De- 
partment, 146  Mass.  596,  16  N.  E.  555;  Parker  v.  Barnard,  135  Mass.  116. 

176  Vandewater  v.  New  York  &  N.  E.  R.  Co.,  135  N.  Y.  583.  32  N.  E.  636; 
Cook  V.  Johnston,  58  Mich.  437,  25  N.  W.  388;  Knupfle  v.  Knickerbocker  Ico 
Co.,  84  N.  Y.  488;  Hayes  v.  Michigan  Cent.  R.  Co.,  HI  U.  S.  228,  4  Sup.  Ct. 
369. 

'77  As  where  failure  to  free  track  from  combustibles  is  made  prima  facie 
eyldence  of  negligence,  Northern  Pac.  R.  Co.  v.  Lewis,  2  C.  C.  A.  446,  51  Fed. 
658.  So  right  of  action  sometimes  expressly  depends  upon  willful  vlolatSou 
of  act.  Litchfield  Coal  Co.  v.  Taylor,  81  HI.  590;  Durant  v.  Lexington  Coal 
Min.  Co..  97  Mo.  62,  10  S.  W.  484. 

iTt-Btown  V.  Susquehanna  Boom  Co.,  100  Pa.  St.  57,  1  Atl.  156. 

iT»  Union  Pac.  R.  Co.  v.  Porter,  38  Neb.  226,  56  N.  W.  808. 
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been  a  breach  of  such  duty  in  fact.  Thus,  where  there  is  a  com- 
plete failure  and  omission  to  comply  with  the  requirements  of  law, 
there  may  be  negligence  per  se;  but  if  there  is  an  attempt  at  such 
oompliance  which  is  imperfect  originally,  or  if  there  be  careless- 
ness in  the  subsequent  inspection  or  maintenance  of  statutory  pre- 
cautions, and  there  is  dispute  with  respect  to  the  facts  on  these 
points,  the  decision  of  such  dispute  is  for  the  jury.  Thus,  the  jury 
is  called  on  to  pass  upon  actual  observance  and  other  considera- 
tions of  fact  as  to  statutory  requirements  of  signals,^*®  telltales,*®^ 
fences  and  cattle  guards,^ ^^  and  the  rate  of  speed  at  which  a  train 
or  vehicle  *•'  is  moving,  and  the  like.  Moreover,  a  breach  of  stat- 
utory duty  cannot  be  the  basis  of  recovery,  unless  it  is  proximately 
<*onnected  as  the  cause  of  the  wrong;  ^®*  and  the  jury  determines 
the  question  of  connection  as  cause.^***  Such  questions  are  also  car- 
ried before  a  jury  by  the  consideration  of  contributory  negligence, 
or  assumption  of  risk  on  behalf  of  the  defendant. 

• 

Con/necUon  as  Ccmae  of  Harm. 

The  mere  fact  that  one  is  a  wrongdoer,  we  have  seen,  does  not 
disqualify  him  to  recover  in  tort,  unless  his  wrong  is  connected  as  a 
cause  of  the  damage  complained  of.^**  This  logical  application  of 
the  genciral  doctrine  of  cause  is  extended  to  the  converse  proposi- 
tion. A  defendant,  although  he  may  have  been  violating  a  stat- 
utory duty  owed  to  the  plaintiff  at  the  time  of  the  alleged  wrong, 
is  not  liable  to  him  in  damages,  unless  such  violation  caused  the 
damage.  Thus,  city  ordinances  requiring  elevators  to  be  built  and 
protected  in  a  certain  way,  and  to  be  periodically  inspected,  do  not 
create  a  civil  liability  against  a  person  who  violates  them  towards 

180  Lees  v.  Philadelphia  &  K.  R.  Co.,  1&4  Pa.  St.  46,  25  Atl.  1041;  McXamara 
V.  New  York  Cent.  &  H.  R.  R.  Co.,  136  N.  Y.  650,  32  N.  E.  7G5;  Thayer  v. 
Flint  &  P.  M.  R.  Co.,  03  Mich.  150.  53  N.  W.  216. 

181  Hines  v.  New  York  Cent.  &  H.  R  R.  Co.,  78  Hun,  239,  28  X.  Y.  Supp. 
829. 

182  Parker  v.  Lake  Shore  &  M.  S.  Ry.  Co..  93  Mich.  607,  53  N.  W.  834. 
188  Lind  V.  Beck,  37  111.  App.  430. 

i»*  Post,  p.  487. 

188  Billings  V.  BreiniK.  45  Mich.  65,  7  N.  W.  722. 

i8«  Brlcson  v.  Dulnth  &  L  R.  R.  Co.,  57  Minn.  26,  58  N.  W.  822;  Newcomb 
V.  Protective  Dep't,  146  Mass.  596,  16  N.  E.  555. 
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one  who  is  injured  by  an  accident  that  was  in  no  way  caused  by 
such  violation,**^ 

VIOLATION  or  DUTY. 

286.  In  order  that  liability  may  attach  for  negligent  con- 
duct, two  steps  mnst  be  taken:  Facts  mnst  be  shown 
sufficient  to  justify  an  inference  of  negligence,  and 
that  inference  must  be  drawn.  Ordinarily,  difq^ute 
in  testimony  as  to  fact,  and  drawing  the  inference 
of  negligence  therefrom  are  for  the  jury;  but  both 
matters  may  be  determined  by  the  court  as  ques- 
tions of  law. 

JProvmce  of  Court  and  Jury. 

Negligence  is  a  mixed  question  of  law  and  fact,  and  is  therefore 
ordinarily  ultimately  determined  by  the  jury.  But  there  are  cir- 
cumstances under  which  the  court  may  pass  upon  the  suflSciency  of 
the  evidence  of  negligence  presented  as  a  matter  of  law.  There  are 
three  different  elements  essential  to  plaintiff's  recovery:  (a)  The 
existence  of  a  duty  owed  by  the  defendant  to  the  plaintiff;  (b)  the 
violation  of  that  dutj'  by  the  defendant;  (c)  damage  to  plaintiff,  con- 
forming to  legal  standards.  The  absence  of  any  one  of  these  ele- 
ments is  fatal  to  plaintiff's  case,  and  the  existence  of  each  may  be 
determined  by  the  court  or  the  jury,  according  to  circumstances. 
If  the  court  determines,  as  a  matter  of  law,  that  any  one  of  them 
is  absent,  then,  ipso  facto,  the  absence  of  negligence  is  also  deter- 
mined as  a  matter  of  law,  and  it  is  error  to  submit  it  to  the  jury. 
But  unless  the  court  determines,  as  a  matter  of  law,  that  all  of  them 
are  present,  the  question  of  negligence  must  go  to  the  jury,  in  order 
that  they  may  determine  as  a  fact  the  existence  of  the  other  ele- 
ments. 

Sams — Questions  for  Court. 

The  existence  of  a  duty  from  defendant  to  plaintiff  is  often  a  ques- 
tion of  law  for  the  court.     Thus,  in  the  case  of  instrumentalities  so 

187  Gibson  V.  Leonard,  143  111.  182,  32  N.  E.  182.  See,  generally,  Hayes  r. 
Railway  Co.,  Ill  U.  S.  228,  240,  4  Sup.  Ct.  369;  Union  Pac.  R.  Co.  v.  McDonald. 
152  U.  S.  262-283,  14  Sup.  Ct.  619;  Gibson  v.  Leonard,  143  111.  182,  32  N.  E. 
182;  Horn  v.  Baltimore  &  O.  R.  Co.,  4  C.  C.  A.  346,  54  Fed.  301. 


§  236)  VIOLATION   OF  DUTY.  481 

dangerous  that  ownership  or  custody  attaches  responsibility  despite 
the  exercise  of  greatest  diligence,  the  inference  of  duty  is  a  matter 
of  law.  Bo  the  absence  of  duty  may  be  determined  as  a  question 
of  law,  as  in  the  case  of  damage  by  an  independent  contractor.  In 
the  case  of  contract  duty,  as  where  goods  are  shipped  by  a  common 
carrier,  if  the  contract  is  not  denied  the  existence  of  the  duty  is  a 
question  for  the  court.  The  existence  of  statutory  duty  is  deter- 
mined by  the  court,  unless  the  statutes  of  another  state  are  involved, 
in  which  case  the  statute  must  be  proved  as  a  fact. 

The  court  may  also  determine  whether  the  damages  claimed  or 
proved  conform  to  legal  standards.  The  court  may  often  say  that 
certain  damages  alleged  or  proved  are  too  remote,  and,  of  course,  if 
no  other  damage  is  shown,  there  is  nothing  to  go  to  the  jury.  The 
same  result  follows  when  the  sole  damage  proved  is  too  trifling,  un- 
certain, or  sentimental  to  be  considered. 

Same — QuesUonsfor  Jury. 

The  existence  of  any  one  of  the  three  elements  of  negligence  may 
be,  and  usually  is,  except  the  existence  of  statutory  duty,  a  question 
of  fact  for  the  jury.  But  the  jury  cannot  find  the  existence  of  a  fact 
in  the  absence  of  any  evidence.  It  has  been  thought  that  even  a 
scintilla  of  evidence  showing  negligence  would  take  the  case  to  the 
jury."*  But  the  better  opinion  is  that  it  is  the  judge's  duty  to  non- 
suit wherever  a  verdict  for  the  plaintiff  would  be  clearly  against  the 
weight  of  evidence.^'*  The  following  rules  may  be  stated:  Where 
the  facts  are  undisputed,  and  are  such  that  all  reasonable  men  must 
draw  the  same  inference  from  them,  the  question  of  negligence  is  for 
the  court.  Where  the  facts  are  in  dispute,  or  where  reasonable  men 
may  honestly  differ  as  to  the  inferences  to  be  drawn  from  them,  the 
question  of  negligence  is  for  the  jury.^** 

i«s  Pennsylvania  R.  Go.  v.  Horst,  110  Pa.  St.  226.  1  Atl.  217;  Robinson  t. 
Railroad  Co.,  2  Lea,  504;  Dick  t.  Railroad  Co.,  88  Ohio  St.  389;  Mercier  v. 
Mercier,  43  6a.  323;  Improvement  Co.  v.  Mnnson,  14  WaU.  442;  Pleasants  v. 
Fant,  22  Wall.  116. 

i«»  Wilds  V.  Railroad  Co.,  24  N.  Y.  430;  Elliott  v.  Railway  Co.,  150  U.  S. 
245,  14  Sup.  Ct.  85.  A  mere  scintilla  is  not  enough.  Dwight  v.  Insurance  Co., 
103  N.  Y.  841,  8  N.  E.  654. 

i»o  Purtell  V.  Jordan,  156  Mass.  573,  31  N.  E.  652;  Gavett  v.  RaUroad  Co., 
16  Gray,  501.    See,  generally,  Callahan  y.  Wame,  40  Mo.  131;   Gardner  t. 
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SAME— BURDEN  OF  PROOF. 

236.  The  burden  of  proof  is  on  the  plaintiff  to  show  the 
negrligence  of  the  defendant,  except — 

EXCEPTIONS— (a)  Where  proof  of  some  contract  or 
undertaking,  and  damage,  makes  out  a  prima  facie 
case; 

(b)  Where  the  thing  is  shown  to  be  under  the  manage- 
ment  of  the  defendant,  and  the  accident  is  such  as, 
in  the  ordinary  course  of  things,  does  not  happen 
if  those  who  have  the  management  use  proper 
care;*"  and 

(c>  Where  this  rule  is  changed  by  statute. 

The  burden  of  proving  negligence  is  on  the  plaintiff.*'^  Indeed, 
«o  far  from  presuming  negligence  without  evidence,  the  law  pre- 
■umes  that  at  least  ordinary  care  was  used.*"*  The  plaintiff  must 
establish  his  case  by  a  preponderance  of  the  evidence.***  The  mere 
Ibappening  of  an  accident  is  ordinarily  not  sufficient  evidence  of  neg- 
ligence to  be  left  to  the  jury.  The  plaintiff  must  show  some  affirma- 
tive evidence  of  defendant's  negligence.*"*  It  cannot  be  assumed, 
in  the  absence  of  all  explanation,  that  a  train  ran  over  a  man,  more 

Railroad  Co.,  150  U.  S.  349,  14  Sup.  Ct.  140;  Grand  Trunk  Ry.  CJo.  v.  Ives, 
144  U.  S.  408,  12  Sup.  Ct.  679;  Crane  Elevator  Co.  v.  Lippert,  11  C.  C.  A.  521. 
«3  Fed.  942;  Brezee  v.  Powers.  80  Mich.  182,  45  N.  W.  130;  Hagan  v.  Railroad 
Co.,  86  Mich.  615,  49  N.  W.  509. 

101  Seyboit  v.  Railroad  Co.,  95  N.  Y.  562. 

102  "Where  the  evidence  is  equally  consistent  with  either  view,— the  exist- 
ence or  nonexistence  of  negligence,— It  is  not  competent  for  the  judge  to  leave 
the  matter  for  the  jury."    Cotton  v.  Wood,  8  C.  B.  (N.  S.)  568. 

183  Weiss  V.  Railroad  Co.,  79  Pa.  St.  387;  Lansing  v.  Stone,  37  Barb.  (N.  Y.) 
15;  Brown  v.  Railway  Co.,  49  Mich.  153,  13  N.  W.  494, 

*»4  Hayes  v.  RaUroad  Co.,  Ill  U.  S.  228,  4  Sup.  Ct.  369;  Philadelphia.  W. 
ic  B.  R.  Co.  V.  Stebbing,  62  Md.  504;  Daniel  v.  Railway  Co.,  L.  R.  3  C.  P.  216. 
Need  not  be  beyond  a  reasonable  doubt,  Whitney  v.  Clifford,  57  Wis.  156,  14 
N.  W.  927;  Elliott  v.  Van  Buren,  33  Mich.  49;  nor  to  the  ''satisfaction  of  the 
Jury,"  Stratton  v.  Railroad  Co.,  95  111.  25. 

IBS  Hammack  v.  White,  11  C.  B.  (N.  S.)  588;  Curtis  v.  Railroad  Co.,  18  N. 
Y.  534. 
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• 

than  that  a  man  ran  against  a  train.^**  Plaintiff  must  show'  that 
defendant  was  the  cause  of  the  damage.  The  mere  occurrence  of 
an  abcess  a  year  after  a  fall  does  not  show  that  it  was  caused 
thereby.^®^ 

Exceptions — Cont/ract  or  UndertaJcing, 

With  respect  to  carriers  of  passengers  and  of  freight,  proof  of 
contract,  of  the  commencement  of  passage  or  transportation,  and  of 
damage,  raises  a  presumption  of  negligence  on  the  part  of  the  carrier, 
without  further  proof  on  plaintiff's  part.^'*  On  similar  principles, 
it  has  been  held  that  where  a  message,  delivered  to  a  telegraph  com- 
pany for  transmission  as  an  unrepeated  message,  is  plainly  and  dis- 
tinctly written,  and  such  mistake  is  made  in  its  transmission  that  it 
reaches  the  connecting  company,  after  passing  over  only  a  single 
line,  in  a  materially  altered  condition,  there  is,  in  the  absence  of  ex- 
planation, sufficient  evidence  of  negligence  to  justify  a  recovery 
against  the  company.*"" 

lies  Ipsa  Loquitur, 

"WTiile  it  is  true,  as  a  general  proposition,  that  the  burden  of 
showing  negligence  on  the  part  of  the  one  occasioning  an  injury 
rests  in  the  first  instance  upon  the  plaintiff,  yet,  ♦  ♦  ♦  when 
he  has  shown  a  situation  which  could  not  have  been  produced  ex- 
cept by  the  operation  of  abnormal  causes,  the  onus  rests  upon  the 
defendant  to  prove  that  the  injury  was  caused  without  his  fault."  *** 
When  the  physical  facts  surrounding  an  accident  in  themselves  cre- 
ate a  reasonable  probability  that  the  accident  resulted  from  negli- 
gence, the  physical  facts  themselves  are  evidential,  and  furnish 
what  the  law  terms  evidence  of  negligence,  in  conformity  with  the 
maxim,  "Res  ipsa  loquitur.''^"*  It  would  seem  more  accurate  to 
say,  not  that  negligence  is  presumed  from  the  mere  fact  of  the  in- 

i»«  Wakelia  v.  Railway  Co.,  12  App.  Cas.  41,  45. 

i»T  St.  Louis  &  S.  F.  Ry.  Co.  v.  Farr,  6  C.  C.  A.  211,  56  Fed.  994. 

10  8  Hale,  Bailm.  &  Carr.  pp.  517,  354. 

i»»  Marr  v.  ^.  U.  Tel.  Co.,  85  Tenn.  529,  3  S.  W.  496. 

200  Ruger,  C.  J.,  in  Seybolt  v.  New  York,  L.  E.  &  ^N,  R.  Co.,  95  N.  Y.  562. 
Fall  of  bydraulic  elevator  raises  presumption  of  negligence  on  part  of  de- 
fendant, its  owner.  Treadwell  v.  Whittier,  80  Cal.  574,  22  Pac.  266;  Dehring 
V.  Comstock,  78  Mich.  153,  43  N.  W.  1049. 

201  Houston  V.  Brush,  66  Vt.  331,  29  Atl.  380,  383. 
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jury  or  accident,  but,  rather,  that  it  may  be  inferred  from  the  facts 
and  circumstances  disclosed,  in  the  absence  of  evidence  showing 
that  it  occurred  without  negligence.*'**  Thus,  "whenever  a  car  or 
train  leaves  the  track,  it  proves  either  that  the  track  or  the  machin- 
ery, or  some  other  portion  thereof,  is  not  in  a  proper  condition,  or 
that  the  machinery  is  not  properly  operated,  and  presumptively 
proves  that  the  defendant,  whose  duty  it  is  to  keep  the  track  and  ma- 
chinery in  the  proper  condition,  and  to  operate  it  with  the  necessary 
prudence  and  care,  has  in  some  respect  violated  this  duty;  and  the 
court  may  properly  charge  that  such  owner  was  bound  to  show  some 
explanation  of  the  cause  of  the  accident."*®'  So,  in  the  leading 
English  case  of  Byrne  v.  Boadle,****  a  barrel  of  flour  fell  from  a  ware- 
house, and  struck  the  plaintiff,  who  was  lawfully  passing  on  a  public 
street;  and  in  Kearney  v.  Bailway  Co.,*®*^  a  brick  fell  from  a  bridge 
and  struck  and  injured  the  plaintiff.  It  was  held  that  the  maxim, 
"Res  ipsa  loquitur,"  applied  to  the  cases.  In  Mullen  v.  St.  John,*'* 
the  walls  of  a  building,  without  any  special  circumstances  of  storm 
and  violence,  fell  into  one  of  the  streets  of  the  city  of  Brooklyn, 
knocking  down  a  woman  who  was  on  the  sidewalk,  and  seriously 
injuring  her.  Dwight,  C,  said :  "There  was  some  evidence  tending 
to  show  that  it  was  out  of  repair.  Without  laying  any  stress  upon 
the  aiflrmative  testimony,  it  is  as  impossible  to  conceive  of  this 
building  so  falling,  unless  it  was  badly  constructed  or  in  bad  repair, 
as  it  is  to  suppose  that  a  seaworthy  ship  would  go  to  the  bottom 
in  a  tranquil  sea  and  without  collision.  The  mind,  necessarily, 
seeks  for  a  cause  for  the  fall.  That  is  apparently  the  bad  condition 
of  the  structure.  This,  again,  leads  to  the  inference  of  negligence^ 
which  the  defendant  should  rebut." 

StatnUory  Changes. 

Many  statutes  have  changed  the  common-law  rule  of  the  varioos 
states  as  to  the  matter  of  proof  of  negligence.  New  rules  have 
been  directly  introduced.  Thus,  it  has  been  enacted  that  the  bur- 
den is  on  the  owners  of  reservoirs  to  exonerate  themselves  by  rebui- 

ao»Huey  v.  Gahlenbeck,  121  Pa.  St.  238,  15  Atl.  520;  Alpern  v.  ChurchllL 
53  Mich.  607,  10  N.  W.  549;  Holbrook  v.  Railway  Co.,  12  N.  Y.  236. 
20S  Grover,  J.,  in  Edgerton  v.  New  York  &  H.  R.  Co.,  39  N.  Y.  227,  229. 
204  2  Hurl,  &  C.  722,  33  Law  J.  Exch.  13. 
«o»  L.  R,  6  Q.  B.  759-762.  20c  57  N.  Y.  567. 
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ting  the  statutory  presumption  of  negligence  from  the  escape  of  wa- 
ters.*^^  So  a  presumption  that  damages  produced  by  a  railroad 
company  to  persons,  servants,  strangers,  or  property,  in  some  states, 
is  by  statute  created  from  the  happening  of  an  accident.^®*  Stat- 
utes raising  a  presumption  of  negligence  from  the  starting  of  fires 
are  constitutional.**^* 

237.  The .  burden  of  showing  contributory  negligence  is 
generally,  biit  not  invariably,  held  to  be  on  the  de- 
fendant. 

It  is  a  generally  recognized  rule  that  contributory  negligence  is 
a  defense,  to  be  specially  pleaded;  *^®  and  that  the  burden  is  on  the 
defendant  to  establish  contributory  negligence  by  evidence.* ^^  He 
may  also  avail  himself  of  any  evidence  given  by  the  plaintiff.*^* 
But  the  defense  may  be  founded  on  facts  shown  by  the  plaintiffs 
evidence  alone.*^*  And  if  the  evidence  shows  the  plaintiff  to  be 
tjuilty  of  contributory  negligence,  he  cannot  recover.*^*  On  the 
other  hand,  however,  in  some  jurisdictions  this  rule  is  not  in  force, 
and  the  plaintiff  must  aver  ^^^  and  prove  *"  that  he  exercised  due 
oare,  or  was  not  guilty  of  contributory  negligence. 

20T  Larimer  County  Ditch  Go.  v.  Zimmerman,  4  Colo.  App.  78,  34  Pac.  1111. 

20S  Laws  Fla.  1800,  p.  113,  c.  40;  Duval  v.  Hunt,  34  Fla.  86,  15  South.  876. 
So  in  Georgia.  Georgia  Midland  &  G.  R.  Co.  v.  Eyans,  87  Ga.  673,  13  S.  B. 
580. 

2«ft  Campbell  v.  Missouri  Pac.  Ry.  Co.,  121  Mo.  340.  25  S.  W.  936. 

«io  Union  Pac.  Ry.  Co.  v.  Tracy,  19  Colo.  331,  35  Pac.  537;  House  v.  Meyer. 
100  Cal.  592,^35  Pac.  308;  Willis  v.  City  of  Perry  (Iowa)  60  N.  W.  727. 

2^1  Hough  V.  Railway  Co.,  100  U.  S.  213;  Texas  &  P.  R.  Co.  v.  Volk,  161 
U.  S.  73,  14  S.  Ct.  239;  Downey  v.  Pittsburg.  A.  &  M.  Traction  Co.,  161  Pa. 
St  131,  28  Atl.  1019;  Card  v.  Eddy  (Mo.  Sup.)  24  S.  W.  74G;  Merrill  v.  East- 
em  R.  Co.,  139  Mass.  252,  29  N.  E.  666;  Dugan  v.  Chicago,  St  P.,  M.  &  O. 
Ry.  Co.,  85  Wis.  609,  55  N.  W.  894. 

2n  Waterman  v.  Chicago  &  A.  R.  Co.,  82  Wis.  613,  52  N.  W.  247;  Washing- 
ton &  G.  R.  Co.  V.  Harmon's  Adm'r,  147  U.  S.  571,  13  Sup.  Ct.  557. 

2ia  Horn's  Adm'x  v.  Baltimore  &  O.  R.  Co.,  4  C.  C.  A.  346,  54  Fed.  301,  6 
U.  S.  App.  381. 

«i*  Smith  V.  Chicago,  M.  &  St  P.  Ry.  Co.  (S.  D.)  55  N.  W.  717;  McMur- 
try  V.  Louisville,  N.  O.  &  T.  R.  Co.,  67  Miss.  601,  7  South.  401. 

siBTerre  Haute  St.  Ry.  Co.  v.  Tappenbeck,  9  Ind.  App.  422,  36  N.  B.  915. 

«!•  Lee  V.  Troy  Citizens'  Gas  Light  Co.,  98  N.  Y.  115;   Pittsburgh,  C.  &  St 
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8  AME— E  VIDEH  CE. 

238.  Negligence  is  a  conclusion,  to  be  drawn  from  &ct8 
proved,  and  not  a  matter  to  be  proved,  ordinarily — 

(a)  By  expert  and  opinion  evidence;  or 

(b)  By  evidence  as  to  custom. 

Mopert  and  Opinion  Emdence* 

Negligence,  as  has  been  seen,  is  an  inference  drawn  by  the  jnry 
from  the  facts  in  evidence.  It  is  not,  ordinarily,  the  subject  of  di- 
rect proof.^^^  Circumstantial  evidence  is  sufficient**'  The  prem- 
ises from  which  it  follows  may  be  shown  by  direct  testimony, 
but  the  wrong  itself  is  a  conclusion,  to  be  drawn,  not  proved.* *• 
Therefore  evidence  should  be  confined  to  showing  facts  and  cir- 
cumstances, but  not  conclusions.***  Witnesses  who  are  not  exi)erts 
are  confined  in  their  testimony  to  statements  of  facts.  They  are 
not  allowed  to  give  opinions  as  to  matters  requiring  skill  or  knowl- 
edge, because  they  are  not  experts;  ***  and  as  to  other  classes  of 
matters,  because  the  inference  from  the  fact  is  to  be  drawn,  not  by 
them,  but  by  the  jury.  Therefore,  for  example,  it  is  not  competent 
for  a  witness  to  state  that  he  used  all  the  means  he  had  to  avoid 

L.  Ry.  Co.  V.  Bennett,  9  Ind.  App.  92,  35  N.  E.  1033.  But  see  lUlnois  Cent. 
R.  Co.  V.  Nowicki,  148  lU.  29,  35  N.  E.  358;  Stone  v.  Dry-Dock,  E.  B.  h  B. 
Ry.  Co.,  115  N.  Y.  Ill,  21  N.  E.  712. 

2"  Callahan  v.  Warne,  40  Mo.  132-137;  post,  p.  — .  Et  vide  niinois  C«nt. 
Ry.  V.  Cragin,  71  111.  177;  Garrett  v.  Chicago  &  N.  W.  R.  Co.,  36  Iowa,  121: 
Dobbins  v.  Brown,  119  N.  Y.  188,  193,  23  N.  E.  537. 

2i8Waycros8  Lumber  Co.  v.  Guy,  80  Ga.  148,  15  S.  E.  22;  Roaenfield  r. 
Arrol,  44  Minn.  395,  46  N.  W.  768. 

2i»  See  Wilson  v.  Reedy,  33  Minn.  503,  24  N.  W.  191;  Lester  v.  Town  of 
Plttsford,  7  Vt.  158;  Pennsylvania  Co.  v.  Stoelke,  104  111.  201. 

220  Milwaukee  &  St.  P.  Ry.  Co.  v.  Kellogg,  94  U.  S.  409;  Simmons  v.  St. 
Paul  &  C.  Ry.  Co.,  18  Minn.  184-194  (Gil.  168);  Alton  Lime  &  Cement  Co.  v. 
Calvey,  47  111.  App.  343.  It  is  beyond  the  scope  of  this  book  to  consider  when 
expert  evidence  is  admissible  and  when  it  Is  not.  See  White  v.  BaUou,  8 
Allen  (Mass.)  408;  Wood  v.  Railway  Co.,  51  Wis.  196,  8  N.  W.  214;  Grand 
Rapids  &  I.  R.  Co.  v.  Huntley,  38  Mich.  537. 

221  Pet^er  Portable  Ry,  Manufg  Co.  v.  Northwestern  Adamant  Manuf g 
Co.,  60  Minn.  127,  61  N.  W.  1024.  Cf.  Ouillette  v.  Overman  Wheel  Co.,  1«2 
Mass.  306,  88  N.  E.  511. 
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the  accident.  He  should  state  what  means  were  at  hand.***  It  is 
not  clear  to  what  extent  an  expert  witness  can  express  his  opinion- 
He  cannot  usurp  the  function  of  the  jury  by  testifying  that  certain 
conduct  was  **negligent''  or  "unsafe,"  and  the  like.**'  But  there  is  a 
manifest  tendency  to  relax  the  rigid  operation  of  the  rule. 

Custom  and  Zkage. 

Evidence  that  plaintiff's  conduct  was  in  accordance  with  estab- 
lished custom  and  usage  is  not  conclusive  that  it  was  not  negligent 
Such  general  usage  may  itself  be  negligent.  The  standard  of  care  is 
absolute.  No  custom  justifies  conduct  negligent  in  law.  Such  evi- 
dence, however,  has  been  held  admissible  as  tending  to  show  what  is 
ordinaiy  care. 

DAMAGES. 

238.  A  cause  of  action  for  negligence  cannot  be  niade  out 
without  proof  of  damage  of  the  kind  required  by 
law.    Damage  is  the  gist  of  the  wrong. 

It  may  be  stated  as  axiomatic  that  no  negligence  will  be  actionable 
unless  it  results  in  an  injury  or  damage.***  ThxiB  an  attorney's  er- 
ror, arising  from  carelessness,  is  not  the  basis  of  recovery  against 
him  unless  it  produce  damage.**'^  The  plaintiff  is  confined  to  proof 
of  such  damages  as  he  has  pleaded.  If  special  damages  are  not 
pleaded,  they  may  not  be  recovered.***  So  if  the  proof  fails  as  to 
dapiages  in  toto,  there  can  be  no  recovery.  The  damages  pleaded 
and  proved  must  comply  with  the  legal  standard.  If  they  are  too 
petty,  the  law  will  apply  the  maxim,  **De  minimis  non  curat  lex." 
If  they  are  purely  sentimental,  they  will  not  complete  the  cause  of 
action.     And  so,  if  they  be  remote,  the  plaintiff  may  show  the  other 

aa«  Hart  v.  Hudson  River  Bridge  Co.,  84  N.  Y.  56;  Pennsylvania  Ca  v. 
Stoelke  (1882)  104  111.  201;  Michigan  Gent.  R.  Go.  v.  Gilbert  (1881)  46  Midi. 
176,  9  N.  W.  243. 

S2S  Generally,  as  to  expert  testimony,  see  Neubauer  v.  Railroad  Co.,  60 
Minn.  130,  61  N.  W.  912;  Butler  v.  Railroad  Co.,  87  Iowa,  206,  54  N.  W.  208; 
Hankins  v.  Watkins,  77  Hun,  360,  28  N.  Y.  Snpp.  867;  Mantel  y.  Railway 
Co.,  33  Minn.  62,  21  N.  W.  853. 

SS4  Bluedom  v.  Missouri  Pac.  R.  Co.  (Mo.  Sup.)  24  S.  W.  57-^. 

««5  Hinckley  v.  Krug  (CJal.)  34  Pac.  118. 

»2«  Hinckley  v,  Krug  (Cal.)  34  Pac.  118. 
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two  elements  of  negligence,  and  for  failure  to  show  the  third — ^proxi- 
mate damage — will  fail  to  recover.**^ 


COXTHIBTJTOHY  NEGLIGENCE. 

240.  To  maintaiii  saccesBfiilly  an  action  for  negligence  the 
ordinary  rule  is  that  it  must  appear  that  the  injury 
was  occasioned  by  actionable  negligence  on  the 
defendant's  part,  and  it  must  not  appear  that  there 
was  contributory  negligence  on  the  plaintiff's  part.*^ 
But  contributory  negligence  is  no  defense  to  a  will- 
ful or  "wanton  -wrong.^ 

The  doctrine  of  contributory  negligence  seems  to  be  founded  upon 
these  considerations:  (1)  The  mutual  wrong  and  negligence  of  the 
parties  and  the  reluctance  of  the  law  to  attempt  an  apportionment 
of  the  wrong  between  them.  (2)  The  principle  which  requires  every 
suitor  who  seeks  to  enforce  his  rights  or  redress  his  wrongs  to  go 
into  court  with  clean  hands,  and  which  will  not  permit  him  to  re- 
cover for  his  own  wrong.  (3)  The  policy  of  making  the  personal  in- 
terests of  parties  dependent  upon  their  care  and  prudence.  (4)  The 
logical  necessity  of  recognizing  that,  if  the  plaintiff's  own  negligence 
caused  the  damage,  the  defendant  is  not  connected  as  the  juridical 
cause.  Such  considerations  seem  to  control  courts  at  present,  rather 
than  the  misleading  application  of  the  maxim^  *1dl  pari  delicto  potior 
est  conditio  defendentis."  ^^® 

Analogy  to  the  DefendanVa  Negligejice. 

Negligence,  as  the  word  is  commonly  used,  is  the  tort  of  the  de- 
fendant; but  much  superficial  criticism  has  arisen  from  a  failure  to 
attend  adequately  to  the  similarity  of  the  plaintiff's  negligence,  or 
contributory  negligence,  and  that  of  the  defendant  In  the  considera- 
tion of  the  general  subject  upon  this  point,  the  negligence  of  the 

2^7  Negligence  resulting  merely  in  fright  is  Hot  actionable.  Ewing  v.  BaU- 
way  Ck)^  147  Pa.  St  40,  23  AU.  340. 

22»  Washington  &  G.  R.  Co.  v,  Gladmon,  15  WaU.  401. 

««•  Nashua  Iron  &  Steel  C5o.  v.  Worcester  &  N.  R.  Co.,  62  N.  H.  159. 

»o  Davis  V.  Guamieri,  45  Ohio  St.  470-i89,  15  N.  E.  350;  Pol.  Ty>rt8,  300; 
Wakelin  ▼.  Railway  Co.,  12  App.  Cas.  41. 
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plaintifF  and  the  negligence  of  the  defendant  hare  intentionallj  not 
been  separated.    In  many  respects  they  are  identical.    Both  involye 
the  exercise  of  care  proportionate  to  the  circumstances,  whenever 
a  duty  is  placed  on  either  party  to  exercise  such  care.*'^     But,  on 
the  one  hand,  the  duty  of  the  plaintiff  to  exercise  care  is  a  negative 
one.    The  obligation  is  imperfect.    Its  violation  is  not  actionable. 
He  cannot  be  sued  for  a  breach  of  such  duty.     On  the  other  hand, 
unless  he  has  been  guilty  of  a  breach  of  duty,  the  question  of  con- 
tributory negligence  cannot  arise.     Any  damage  resulting  from  his 
conduct,  not  otherwise  actionable,  is  damnum  absque  injuria.     If 
one  negligently  and  proximately  contributes  to  his  injury,  he  cannot 
recover,  no  matter  how  negligent  the  defendant  may  have  been,  un- 
less such  negligence  is  so  gross  as  to  imply  a  willful  intention  to  in- 
flict the  injury.*'^     But  when  the  harm  is  intentional,  as  in  cases  of 
assault  and  battery,^*'  or  is  the  result  of  willful  or  wanton  negli- 
gence,*** it  does  not  avail  to  prevent  recovery.     For  essentially  the 
same  reason,  contributory  negligence  is  no  defense  to  an  action  for 
nuisance."' 
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241.  To  make  out  the  defense  of  contributory  negligence, 
the  plaintiff's  conduct  must  have  the  three  essential 
elements  of  negligence;  i.  e.: 

(a)  A  duty  to  exercise  care; 

(b)  A  violation  of  that  duty  in  fact;  and 

(c)  Connection  as  cause  of  the  damage  complained  of. 

SSI  Brick  Y.  Boswortb,  162  Mass.  334,  39  N.  E.  3G;  Martin  y.  Railroad  Ck>.,  23 
Wis.  437. 

232  Carrlngton  r.  Louisville  &  N.  R.  Co.,  88  Ala.  472,  6  South.  910;  Menger 
T.  Laur,  55  N.  J.  Law,  205,  26  AU.  180. 

233  Ruter  T.  Foy,  46  Iowa,  132;  Stelnmetz  t.  Kelly,  72  Ind.  442. 

284  Florida  South.  R.  Co.  v.  Hli-st,  30  Fla.  1,  11  South.  506;  Brown  v. 
Searboro,  97  Ala.  316,  12  South.  289;  Lake  Shore  &  M.  S.  R.  Co.  y.  Bodemer, 
139  111.  596,  29  N.  E.  692;  Catlett  y.  Young,  143  111.  74,  32  N.  B.  447;  The 
Max  Morris,  137  U.  S.  1, 11  Sup.  Ct.  29. 

SS5  Philadelphia  ft  R.  R.  Co.  y.  Smith,  12  C.  C.  A.  3S4,  64  Fed.  679.  But  see 
Mayor  &  City  Council  of  Baltimore  y.  Marriott,  66  Am.  Dec.  326. 
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242.  The  duty  of  exerdsiiig  care  to  avoid  injury  includes^ 

inter  alia — 

(a)  The  duty  of  not  voluntarily  exposing  one's  person  or 

property  to  harm. 

(b)  The  duty  of  avoiding  harm  before  or  after  the  dam- 

age is  done,  "when  voluntary  and  deliberate  action 
is  allo'wed  by  circumstances. 

243.  The  duty  of  exercising  care  does  not  require  one  to 

anticipate  a  wrongful  act. 

Expomre  to  Danger, 

The  care  to  be  exercised  by  tbe  plaintiff  is  governed  by  the  same 
principles  which  determine  the  negligence  of  the  defendant.  It 
varies  with  the  apparent  risk.  The  plaintiff  may  be  negligent  in 
exposing  himself  to  known  dangers,  or  dangers  which  he  should 
know.^^**  Thus  the  plaintiff  may  be  negligent  in  interfering  with  a 
dog  fight^"  If  a  drunken  man  goes  to  sleep  on  a  railway  track, 
he  takes  his  chances  of  being  killed  before  his  peril  is  discovered 
and  averted.^"  So,  where  a  brakeman  deliberately  put  his  foot 
into  an  unblocked  frog,  and,  before  he  could  extricate  it,  was  killed, 
his  recklessness  will  prevent  a  recovery.^'*  But  a  pedestrian  is  not 
necessarily  negligent  in  attempting  to  pass  over  a  road  which 
he  knows  to  be  dangerous,  provided  a  man  of  ordinary  intelligence 
would  reasonably  believe  that  he  could  go  there.*** 

S8«  Lebanon  Light,  Heat  &  Power  Go.  y.  Leap,  139  Ind.  443,  39  N.  E.  57. 

»»T  Matteson  v.  Strong,  159  Mass.  497,  34  N.  E.  1077;  I^ynch  v.  McNaUy.  73  N. 
Y.  350. 

298  O'Keefe's  Adm'x  v.  Chicago,  R.  I.  &.  P.  R.  Co.,  32  Iowa,  467.  It  is 
not  contributory  negligence  to  turn  cattle  into  one's  own  pasture,  although 
one  knows  that  a  railroad  company  has  not  complied  with  a  statute  requiria»: 
fences.  Donovan  v.  Railroad  Co.,  89  Mo.  147,  1  S.  W.  232;  Schmohse  v.  Chi- 
cago, M.  &  St,  P.  Ry.  Co.,  83  Wis.  659,  53  N.  W.  743,  and  54  N.  W.  106. 

23»  Southern  Pac.  Co.  v.  Seley,  152  U.  S.  145-156,  14  Sup.  Ct.  530.  See. 
generally,  Colvin  v.  Peabody,  155  Mass.  104,  29  N.  E.  59;  McWilllams*  Case,  31 
Mich.  276;  Guggenheim's  Case,  57  Mich.  488,  24  N.  W.  827;  Id.,  66  Mich.  157. 
33  N.  W.  161;  Little's  Case,  78  Mich.  207,  44  N.  W.  137;  Richmond's  Case, 
87  Mich.  374,  49  N.  W.  621. 

240  Skjeggenid  v.  Railway  Co.,  38  Minn.  61,  35  N.  W.  572;  St  Louis  Bridge 
Co.  V.  Miller.  138  111  465.  28  N.  B.  1091. 
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Avoiding  Threatened  Danger  hefore  Damage  is  Done, 

A  failure,  under  ordinary  circumstances,  to  make  diligent  use  of 
ayailable  means  to  avoid  a  known  or  apprehended  danger,  when  it 
is  apparent  that  if  such  means  had  been  used  the  danger  would 
have  been  averted,  will  be  regarded  as  contributory  negligence.^*^ 
But  where  there  are  two  or  more  different  lines  of  action,  any  one 
of  which  may  be  taken,  and  a  person  of  ordinary  skill,  in  the  pres- 
ence of  imminent  danger,  is  compelled  to  choose  one  or  the  other, 
and  does  so  in  good  faith,  the  mere  fact  that  it  is  afterwards  discov- 
ered, by  the  result,  that  his  choice  was  not  the  best  means  of  escape, 
or  that  no  harm  would  have  resulted  if  he  had  done  nothing,  such 
choice  cannot  be  imputed  to  him  as  negligence.^**  This  is  clearly 
true  where  the  danger  to  which  he  is  exposed  is  the  result  of  an- 
other's negligence.***  Thus,  if  a  passenger  jump,***  or  does  not 
jump,***  from  a  moving  car,  train,  or  engine,  to  avoid  an  impending 
collision,  or  other  danger,***  he  is  not  guilty  of  contributory  negli- 
gence, and  the  act  will  not  bar  his  recovery.  Or  if  a  woman  in 
terror  spring  aside  to  avoid  a  threatened  danger  from  an  express 
wagon,  and  injures  herself  against  a  wall,  she  can  recover,  although 
she  would  have  received  no  injury,  had  she  remained  passive  on  the 
sidewalk.**^  But  the  sudden  peril  which  will  excuse  what  would 
otherwise  be  contributory  negligence  on  the  part  of  the  plaintiff 
must  ordinarily  have  been  caused  by  the  action  of  the  defendant,  and 
not  of  a  third  person.**®  However,  negligence  cannot  be  imputed  by 
law  to  a  person  in  his  effort  to  save  the  life  of  another  in  extreme 

2*1  Green  v.  Louisville.  N.  O.  &  T.  B.  Co,  (Miss.)  12  South.  826;  Bartlett  v. 
Boston  Gaslight  Co.,  122  Mass.  209;  Keefe  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa) 
eO  N.  W.  503;  EUlott  v.  Railway  Co.,  150  U.  S.  245.  14  Sup.  Ct.  85. 

S4a  Schultz  V.  Chicago  &  N.  W.  R.  Co.,  44  YiTfs.  638;  Stackman  v.  Chicago  & 
N.  W.  Ry.  Co.,  80  Wis.  428,  50  N.  W.  404.  But  see  Baltzer  v.  Chicago,  M. 
ft  N.  R.  Co.,  83  Wis.  459,  53  N.  W.  885;  Toledo,  W.  &  W.  Ry.  Co.  v.  O'Con- 
nor, 77  111.  391. 

«4«  Krelder  v.  Lancaster.  E.  &  M.  Turnpike  Co.,  162  Pa.  St.  537,  29  A tl.  721. 

s««  Georgia  Railroad  &  Banking  Co.  v.  Rhodes,  56  Ga.  645;  Eckert  v.  Kail- 
road  Co.,  43  N.  Y.  502. 

<«B  Spauldtng  v.  W.  N.  Flynt  Granite  Co.,  159  Mass.  587,  34  N.  E.  1134. 

24«  Piper  V.  Minneapolis  St.  Ry.  Co.,  52  Minn.  269,  53  N.  W.  1060. 

S47  Coulter  v.  Express  Co.,  56  N.  Y.  585. 

»*•  Trowbridge's  Adm'r  v.  Danville  Street-Car  Co.  (Va.)  19  S.  E.  780. 
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peril,  unless  made  under  such  circumstances  as  to  constitute  rash- 
ness, in  the  judgment  of  prudent  persons.***  Such  exception  to 
ordinary  liability  for  failure  to  avoid  harm  does  not  exist  where  a 
person  voluntarily  and  negligently  brings  an  injury  on  himself,  or 
puts  himself  in  a  place  of  danger.**® 

Avoiding  Unnecessary  JDamage  after  Injury^ 

After  injury  has  occurred  because  of  the  defendant's  negligence, 
the  plaintiff  must  take  care  to  avert  what  harm  he  can,  and,  if  he 
fails  so  to  do,  his  own  carelessness  becomes  an  efficient  cause,  and  he, 
and  not  the  defendant,  should  suffer  for  such  subsequent  negligence. 
Therefore,  in  an  action  to  recover  damages  done  to  the  plaintifiTs 
premises  by  fire  alleged  to  have  been  negligently  started  on  the  de- 
fendant's land,  it  appearing  that  the  plaintiff  discovered  the  fire 
shortly  after  it  reached  his  premises,  and  neglected  to  extinguish  it, 
though  he  could  have  done  so,  it  was  held  that  he  had  no  right  to 
neglect  tlie  obvious  means  of  lessening  the  damage,  and  that  he  could 
not  recover  for  any  loss  sustained  by  the  fire  subsequent  to  the  time 
he  had  discovered  it  and  neglected  to  extinguish  it**^  In  an  action 
for  personal  injury  the  defendant  may  show  that  the  injury  was  en- 
hanced by  the  plaintiff's  continued  use  of  intoxicating  liquors,***  or 
that  the  plaintiff's  imprudence  caused  new  injury.*** 

No  DvMf  to  Antieipate  Negligence. 

On  the  other  hand,  the  law  recognizes  no  duty  to  anticipate  the 
negligence  of  others.  The  presumption  is  that  every  person  will  per- 
form the  duty  enjoined  by  law  or  imposed  by  contract***    Therefore, 

240  Eckert  v.  Long  Island  R.  Ck).,  43  N.  Y.  502;  CottriU  y.  Chicago,  M.  &  St 
P.  Ry.  Co.,  47  Wis.  634,  3  N.  ViT.  376;  Pennsylvania  Co.  v.  Langendorf,  48 
Ohio  St.  316,  28  N.  B.  172;  Glbney  v.  State,  137  N.  Y.  1,  33  N.  B.  142. 

250  Vreeland  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa)  60  N.  W.  542. 

251  Talley  v.  Courter,  93  Mich.  473,  53  N.  W.  621;  Hogle  v.  New  York  Cent 
&  H.  R.  R.  Co.,  28  Hun,  363;  Loker  t.  Damon,  17  Pick.  284;  Krum  y.  An- 
thony, ll5  Pa.  St.  431,  8  Atl.  598. 

252  Boggess  Y.  Metropolitan  St  Ry.  Co.,  118  Mo.  328,  23  S.  W.  159,  and  24 
S.  W.  210. 

2 OS  Carpenter  y.  McDayitt,  53  Mo.  App.  393.  And  see  City  of  Galesburg  y. 
Rahn,  45  111.  App.  351;  Childs  y.  New  York,  O.  &  W.  Ry.  Co.,  77  Hun,  539, 
28  N.  Y.  Supp.  894;  Hitchcock  v.  Burgett,  38  Mich.  501. 

204  Bngel  y.  Smith,  82  Mich.  1,  46  N.  W.  21;  Thomas  y.  Railway  Co..  8  Fed. 
729. 
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a  repairer  has  the  right  to  rely  upon  compliance  with  an  ordinance 
requiring  insulation  of  wires,  and  is  bound  to  look  for  patent  defects, 
only.**'  On  the  same  principle,  a  teamster  has  a  right  to  assume 
that  an  engine  driver  will  use  ordinary  care.*"**  Even  children  are 
presumed  to  know  of  statutory  duty.  A  boy  of  10  is  presumed  to 
know  of  the  statutory  duty  of  a  railway  company  to  keep  a  crossing 
in  safe  condition.*'^  He  may  act  on  conventional  invitation  to  go 
over  a  public  crossing.*"* 

244.  In  order  that  the  plaintiff's  contributory  negligence 
may  bar  his  recovery,  it  must  be  connected  as  at 
least  a  part  of  the  legal  cause  of  the  damage.*** 

246.  There  may  be  a  recovery,  notwithstanding  mutual 
negligence  on  the  part  of  the  plaintiff  and  the  de- 
fendant— 

(a)  If  the  damage  would  have  happened  although  the 

plaintiff  had  been  in  no  wise  negligent; 

(b)  If  the  defendant,  after  he  has  discovered  the  danger 

to  "which  the  plaintiff  is  exposed  by  his  o^wn  negli- 
gence, refuses  or  neglects  to  exercise  due  care,  un- 
der the  circumstances,  to  avoid  harm.*"^ 

The  requirement  that  contributory  negligence,  to  bar  the  right  of 
action,  must  be  the  proximate  cause,  without  which  the  damage 
would  not  have  occurred,  is  the  logical  application  of  the  general 
principle  that  the  plaintiff's  wrongdoing,  in  order  to  disentitle  him 

2  66  Clements  y.  LouiBiana  Electric  Light  Co.,  44  La.  Ann.  6d2, 11  South.  51. 
<6e  Hobflon  t.  New  Mexico  &  A.  R.  Co.  (Ariz.)  11  Pac.  545. 

567  Louisville,  N.  A.  &  C.  R.  Co.  v.  Red,  47  111.  App.  662. 

568  Faulk  Y.  Central  R.  ft  B.  Co.,  91  Oa.  360,  18  S.  E.  304. 

SB9  Missouri  Pac.  Ry.  Co.  y.  Moseley,  6  C.  C.  A.  641,  57  Fed.  d25;  Newcomb 
Y.  Boston  ProtectiYe  Department,  146  Mass.  596,  16  N.  E.  555. 

«eo  Carrlco  v.  West  Virginia  Cent.  &  P.  Ry.  Co.,  85  W.  Va.  389,  14  S.  B.  12. 
The  following  are  leading  cases  on  contributory  negligence:  Nashua  Iron  & 
Steel  Co.  V.  Worcester  &  Nashua  R.  Co.,  62  N.  H.  159;  DaYies  v.  Mann,  10 
Mees.  &  W.  646;  Butterfield  y.  Forrester,  11  East,  60;  Stiles  y.  Qeesey,  71  Pa. 
St  439;  Murphy  y.  Deane,  101  Mass.  455,  466;  Radley  y.  Railroad  Co.,  1  App. 
Gas.  754;  Thomas  y.  Quartermaine,  18  Q.  B.  DIy.  685;  Tuff  y.  Warman,  5  C.  B. 
(N.  S.)  573;  Norrls  Y.  Litchfield,  85  N.  H.  271. 
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to  recoTer,  must  be  the  cause,  in  law,  of  the  damage.  If  the  wrong 
be  merely  collateral,  it  does  not  affect  the  right  to  legal  redress.*'* 
Thus,  it  woidd  be  manifestly  absurd  to  hold  that  if  a  passenger  was 
sitting  with  his  arm  out  of  a  window,  and  the  injury  inflicted  would 
have  been  just  the  same  if  his  elbow  had  been  inside  of  the  window, 
he  could  not  recover,  on  account  of  his  position.**'  So,  if  one  be  neg- 
ligent in  boarding  a  moving  train,  this  does  not  affect  his  right  to  re- 
cover for  damages  consequent  upon  the  violence  of  the  brakeman  in 
pushing  him  off  the  car.**'  And  a  surgeon  called  to  set  a  leg  care- 
lessly broken  will  not  be  heard  to  say,  in  an  action  for  his  own  care- 
lessness in  treating  his  patient,  that  the  latter's  negligence  in  break- 
ing his  leg  caused  the  crooked  or  shortened  limb.***  On  the  other 
hand,  a  person  is  not  i*esponsible  for  damages  proximately  caused 
by  any  person  except  himself.  If  the  damage  complained  of  was 
legally  caused  by  the  plaintiff,  he  must  bear  it,  as  the  consequence 
of  his  own  act.  In  such  a  case,  and  in  case  the  damage  was  caused 
by  a  third  person,**^  the  defendant  is  not  a  legal  cause,  and  cannot 
be  logically  held  responsible. 

Connection  as  Cause. 

The  term  "proximate  cause,"  in  this  connection,  the  English  au- 
thorities do  not  regard  as  the  best  possible  term.  It  is  suggested 
that  "decisive  cause''  or  "decisive  antecedent''  would  convey  the 
meaning  better,***  and  that  "where  the  respective  negligences  are 
equal,  the  party  who  was  the  'efficient  cause'  is  responsible"  **^ 
The  supreme  court  of  the  United  States  uses  the  terms  "proximate," 
''direct,"  and  ''efficient."  *** 

261  Norrls  v.  Litchfield,  35  N.  H.  271. 

262  2  Wood,  Ry.  Law,  1257;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Danshank.  6  Tex. 
Civ.  App.  385,  25  S.  W.  295.  Et  vide  Loftus  v.  Inhabitants  of  North  Adams, 
1(K)  Mass.  161,  35  N.  E.  674;  Ward  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  85  Wis. 
(iOl,  55  N.  W.  771. 

2«3  Reed  V.  Pennsylvania  R.  Co.,  56  Fed.  184;  Welch  v.  Wesson,  6  Gray, 
505. 

S64  Lannen  v.  Albany  Gaslight  Co.,  44  N.  Y.  45^-463. 

265  Arey  V.  City  of  Newton,  148  Mass.  598,  20  N.  E.  327. 

««•  Pol.  Torts.  8  380. 

287  Clerk  &  L.  Torts.  383. 

2«8  Inland  &  Seaboard  Coasting  Co.  v.  Tolson,  139  U.  S.  551, 11  Sup.  Ct  063; 
Railroad  Co.  v.  Jones,  95  U.  S.  439. 
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Whatever  phrase  be  employed,  however,  care  should  be  used  to 
avoid  requiring  the  contributory  negligence  on  the  part  of  plaintiff 
to  have  "materially"  contributed  to  the  injury.  "Courts  are  inclined 
to  regard  as  error  any  limitation  upon  the  effect  of  any  degree  of 
contributory  negligence  of  the  plaintiff  as  defeating  his  right  of  re- 
cover v."  **® 

Perhaps  the  most  philosophical  statement  of  the  law  of  contribu- 
tory negligence  to  be  found  is  that  of  Mr.  Innes:  ^''^  ^'If  a  person  is 
harmed  by  the  negligence  of  another,  and  he  has  by  his  own  con- 
duct contributed  to  bring  about  the  hai*m,  he  is  still  entitled  to 
redress  from  the  other  person,  if  he  was  unable  to  avoid  the  conse- 
quences of  the  other  person's  conduct.^^*  If  a  person  is  harmed  by 
the  negligence  of  another,  and  he,  by  his  own  conduct,  contributed 
to  bring  about  the  harm,  and  if  he  was  able  to  avoid  the  conse- 
quences of  the  negligence  of  the  other  person,  but  did  not  avoid 
them,  he  is  still  entitled  to  redress,  if  the  other  person  was  able  to 
avoid  the  effects  of  the  conduct  of  the  person  harmed,  but  did  not 
avoid  them.*^^  If  a  person  is  harmed  by  the  negligence  of  another, 
and  he  has  by  his  own  conduct  contributed  to  bring  about  the  harm, 
if  he  was  able  to  avoid  tbe  consequences  of  the  conduct  of  the  other 
person,  but  did  not  do  so,  and  the  other  person  was  not  able  to  avoid 
the  effects  of  the  conduct  of  the  person  harmed,  the  person  harmed 
is  not  entitled  to  redress.''  *^* 

200  Monongahela  City  v.  Fischer,  ni  Pa.  St.  9,  2  Atl.  87. 

2T0  innls.  Torts,  c.  5»  8  123,  p.  136. 

2T1  Davies  v.  Mann,  10  Mees.  &  W.  545;   Butterfield  v.  Forrester,  supra. 

2T2  Radley  v.  London  &  N.  W.  B.  Co.,  1  App.  Cas.  754,  46  Law  J.  Exch.  57a 
8ee,  also,  Davies  v.  Mann,  10  Mees.  &  W.  545. 

27  3  Mangan  v.  Atterton,  4  Hurl.  &  C.  388  (criticised  by  Cockburn,  J.,  in 
(^ark  V.  Chambers,  3  Q.  B.  Div.  327);  Abbott  v.  Macfle,  2  Hurl,  a  C.  744; 
Neal  V.  Gillett,  23  Conn.  437.  See,  also,  Becker  v.  Janinskl  (Com.  PI.)  15  N. 
Y.  Supp.  675;  Brown  v.  Marshall,  47  Mich.  576,  11  N.  W.  302.  Compare 
Murdock  v.  Walker,  43  111.  App.  590;  Du  Bois  v.  Decker,  130  N.  Y.  325. 
29  N.  B.  313. 
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SAME— COMPABATIVE  XEGLIGENCE. 

246.  The  doctrine  of  comparative  negligence  is  not  gener- 
ally recognized.  Oourts  decline  to  apportion  dam- 
age according  to  the  blame. 

If  one  is  guilty  of  gross  negligence,  it  has  been  beld  that  he  can- 
not set  up  a  trifling  negligence  or  inadvertence  on  the  part  of  an- 
other as  a  defense.*^*  Therefore,  if  a  railroad  company  is  grossly 
negligent  at  a  railroad  crossing,  the  slight  negligence  of  a  youthful 
driver  will  not  deprive  him  of  his  right  to  damages.^^'  But,  while 
some  cases  have  fully  recognized  the  doctrine  of  comparative  negli- 
gence, and  have  undertaken  to  strike  a  legal  balance  between  the 
negligence  of  the  two  persons,^^*  the  general  trend  of  opinion  is 
to  detennine  the  defendant's  liability  by  the  test  of  proximate,  effi- 
cient, or  distinctive  cause.^"  Even  in  Illinois,  the  latest  decisions 
no  longer  recognize  the  doctrine  of  comparative  negligence.*^*  The 
true  rule  seems  to  be  that  ^^it  is  an  incontestable  principle  that 
where  the  injury  complained  of  is  the  product  of  mutual  or  concur- 
rent negligence,  no  action  for  damages  will  lie.  The  parties  being 
mutually  at  fault,  there  can  be  no  apportionment  of  damages.  The 
law  has  no  scale  to  determine  in  such  cases  whose  wrongdoing 
weighed  most  in  the  compound  that  occasioned  the  mischief." 

S74  4  Am.  &  Eng.  Enc.  Law,  367;  Bailey,  Mast  &  S.  403. 

2T5  Schindler  v.  Milwaukee,  L.  S.  &  W.  Ry.  Co.,  87  Mich.  400,  49  N.  W. 
(370.  Compare  Long  v.  Township  of  Milf ord,  137  Pa.  St  122,  20  AtL  425,  with 
Mattimore  v.  City  of  Erie,  144  Pa.  St  14,  22  AU.  817;  Galena  &  C.  U.  R.  Co. 
V.  Jacobs,  20  lU.  478-497. 

ST6  Jacobs'  Case,  20  lU.  478;  North  Chicago  Romng-MlU  Co.  y.  Johnson, 
114  111.  67,-  29  N.  E.  186;  Chicago,  B.  &  Q.  R.  Co.  v.  Wamer,  123  Dl.  38,  14 
N.  E.  206;  Tomle  v.  Hampton,  129  111.  379,  21  N.  B.  800;  Kentucky  Cent 
Ry.  Co.  T.  Smith,  93  Ky.  449,  20  S.  W.  392.  The  admiralty  rule  is  to  divide 
damage.  The  Uojl  Morris,  137  U.  S.  1,  11  Sup.  Ct  29.  Cf.  Belden  y.  Chase^ 
150  U.  S.  674,  14  Sup.  Ct.  264;  Atlee  v.  Packet  Co.,  21  Wall.  389. 

2T7  Ante,  p.  45.  Et  vide  Rowen  y.  New  York,  N.  H.  &  H.  Ry.  Co.,  59  ComL 
364,  21  AU.  1073;  Brie  Tel.  &  Tel.  Co.  y.  Grimes,  82  Tex.  89,  17  S.  W.  831; 
Fenneman  y.  Holden,  75  Md.  1,  22  Atl.  1049;  0*Keefe  y.  Chicago,  R.  L  * 
P.  R.  Co.,  32  Iowa,  467. 

ST*  City  of  Lanark  y.  Dougherty,  153  lU.  163,  38  N.  B.  892. 
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8AME-VICABIOUS  KEGLIGENCE. 

247.  The  contributory  negligence  of  a  person  other  than 
the  plaintiUr  is  a  proximate  cause  of  harm,  and  op« 
erates  as  a  bar  to  recovery,  only  when  such  person 
sustains  a  relation  to  the  plaintiff  which  makes  the 
latter  liable  to  third  persons  for  the  negligence  of 
such  other  person. 

Where  third  persons  are  inyolyed  in  the  alleged  contributory  neg- 
ligence, the  plaintiff  is  not  deprived  of  his  remedy  unless  it  be  shown 
that  such  persons  and  himself  are  so  identified  by  the  law  that  their 
negligence  may  be  imputed  to  him.  Thus,  as  between  master  and 
servant,  the  same  principle  which  makes  the  master  liable  for  the 
negligence  of  his  servant  attributes  to  the  master  the  contributory 
negligence  of  his  servant  in  dealing  with  his  master's  business,  and 
{H'events  recovery  by  the  master  for  damage  to  which  his  servant's 
negligence  contributed.^^*  On  the  other  hand,  an  employ^  is  not 
so  identified  with  a  co-employ^  that  the  latter's  negligence  is  neces- 
sarily imputed  to  the  employ^*** 

The  doctrine  of  identification  was  applied  in  Thorogood  v.  Bry- 
an *'^  (1849)  BO  as  to  hold  that  a  passenger  in  an  omnibus  injured  by 
a  collision  caused  by  the  negligence  of  the  driver  was  so  identified 
with  such  driver  as  to  prevent  his  recovery  of  damage  because  of  the 
driver's  contributory  negligence.  This  doctrine,  though  subsequent- 
ly followed,***  was  finally  overruled  in  England.  In  The  Bemina  *•• 
(1887)  a  collision  occurred  between  two  steamships,  through  the  neg- 
ligence of  the  master  and  crews  of  both  vessels,  and  an  engineer  and 
passenger  on  board  of  one  of  the  ships  were  drowned.  Neither  had 
anything  to  do  with  the  negligent  navigation.     The  representatives 


sT»La  Riviere  v.  Pemberton,  46  Minn.  6,  7,  48  N.  W.  406;  Schlenks  v. 
Central  Pass.  Ry.  Co.  (Ky.)  23  S.  W.  589. 

sto  Poor  V.  Sears,  154  Biass.  539»  28  N.  B.  1046. 

SSI  Thorogood  v.  Bryan,  8  C.  B.  115.  Bt  vide  Bridge  v.  Grand  Jimction  By. 
Co.,  8  Mees.  &  W.  244;  Cattlin  v.  HiUs,  8  C.  B.  123. 

aas  Armstrong  v.  Lancashire  &  Y.  R.  Co.,  L.  R.  10  Exch.  47* 

sts  13  App.  Cas.  1,  Chase,  Lead.  Cas.  233. 
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of  the  deceaBed  persons  were  beld  entitled  to  recover  against  the 
owners  of  the  colliding  vessel  on  which  they  were  not  riding. 

Lord  Herschell  said,  in  commenting  on  the  three  reasons  assigned 
m  Thorogood  v.  Bryan:  "To  say  that  it  [the  negligence  of  the  driver] 
is  a  defense,  because  the  passenger  is  identified  with  the  driver, 
appears  to  me  to  beg  the  question,  when  it  is  not  suggested  that 
this  identification  results  from  any  recognized  principles  of  law, 
or  has  any  other  effect  than  to  furnish  that  defense,  the  validity  of 
which  is  the  very  point  in  issue.  •  •  •  What  kind  of  control  has 
the  passenger  over  the  driver  which  would  make  it  reasonable  to 
hold  the  former  affected  by  the  negligence  of  the  latter?  •  •  ♦ 
And  when  it  is  attempted  to  apply  this  reasoning  to  passengers 
traveling  in  steamships  or  on  railways,  the  unreasonableness  of 
such  a  doctrine  is  even  more  glaring.  •  •  •  K  the  master  in  such 
«a«e  could  maintain  no  action,  it  is  because  there  existed  between 
him  and  the  driver  the  relation  of  master  and  servant.  It  is  clear 
that,  if  his  driver's  negligence  alone  had  caused  the  collision,  he 
would  have  been  liable  to  an  action  for  the  injury  resulting  from 
it  to  third  persons.  The  learned  judge  would,  I  imagine,  in  that 
ease,  see  a  reason  why  a  passenger  in  the  omnibus  stood  in  a  bet- 
ter position  than  the  master  of  the  driver.*' 

In  rendering  this  decision,  the  English  followed  the  lead  of  the 
American  courts.  The  original  doctrine  had  been  previously  re- 
jected in  Chapman  v.  New  Haven  R.  Oo.,*®*  and  by  the  supreme 
court  of  the  United  States  in  Little  v.  Hackett.*®*  It  was  hdd  in 
the  latter  case  that  a  person  who  had  hired  a  public  hack,  and 
given  the  driver  directions  as  to  the  place  to  which  he  wished  to 
be  conveyed,  but  exercised  no  other  control  over  the  conduct  of  the 
driver,  was  not  responsible  for  the  latter's  acts  or  negligence,  nor 
prevented  from  recovering  against  a  railroad  company  for  injury 
suffered  from  a  collision  of  its  train  with  the  hack,  caused  by  the 
negligence  of  both  the  managers  of  the  train  and  the  driver.  It  is 
the  almost  universally  accepted  opinion  that  the  negligence  of  a 
pablic  or  hired  carriage  is  not  to  be  imputed  to  a  passenger  who  in 
Ihe  management  of  the  conveyance  exercised  no  control.***    If,  how- 

»84 19  N.  Y.  341.  "« 116  U.  S.  366,  6  Sup.  Ot  391  (188©. 

28«  Missouri  Pac.  Ry.  Co.  v.  Texas  Pac.  Ry.  Co.,  41  Fed.  316;   Larkin  v. 

Burlington,  G.  R.  ft  N.  Ry.  Co.,  85  Iowa,  492»  52  N.  W.  480;  Bunting  v.  Hog- 
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ever,  the  person  being  conveyed  by  such  vehicle  assumes  control, 
and  gives  the  driver  directions,  beyond  merely  naming  his  destina- 
tion, he  may  become  a  dominus  pro  tempore,  and  make  the  driver 
his  servant.*®^  But  one  who  rides  by  invitation,  with  an  apparently 
safe  horse,  and  a  driver  whom  he  has  no  reason  to  believe  incompe- 
tent, and  exercises  no  control  over  either,  is  not  chargeable  with  any 
negligence  of  the  driver  contributing  to  an  accident.**®  While 
there  is  some  difference  of  opinion  on  the  subject,  arising  in  part 
from  peculiarities  of  the  statutory  status  of  husband  and  wife,**^* 
it  is  generally  regarded  that  the  negligence  of  either  in  driving  is 
not  necessarily  to  be  attributed  to  the  other.***  The  original  Eng- 
lish doctrine  of  imputing  the  negligence  of  the  person  in  charge  of  a 
vehicle  or  conveyance  on  which  a  person  may  be  riding  is  generally 
rejected  in  America.*** 

248.  While  the  doctrine  that  the  negligence  of  the  custo- 
dian of  a  child  of  such  tender  years  as  to  be  non 
sui  juris  is  imputed  to  it  so  far  as  to  bar  the  cause 
of  action  for  damages  caused  by  the  negligence  of 

another  is  recognized,  such  doctrine  "would  seem  to 
be  opposed  alike  to  the  "weight  of  reasoning  and 

of  authority. 

The  doctrine  of  identification  has  been  carried  so  far  beyond  the 
limits  of  Thorogood  v.  Bryan  as  to  take  away  from  a  child  non  sui 
juris  the  right  to  recover  damages  suffered  by  it  in  consequence  of 

sett.  159  Pa.  St.  363-375,  21  Atl.  31,  33,  34;  Becke  v.  Missouri  Pac.  Ry.  Co., 
102  Mo.  544,  13  S.  W.  1053. 

2  87  McLaughlin  v.  Pryor,  4  Man.  &  G.  48;  Holmes  v.  Mather,  L.  R.  10 
Exch.  261. 

2«8  Union  Pac.  R.  Co.  v.  Lapsley,  2  C,  C.  A.  149,  51  Fed.  174. 

ssft  Toledo,  St  L.  &  K.  C.  R.  Co.  v.  Crittenden,  42  lU.  App.  469;  Lake  Shore 
^  M.  S.  R.  Co.  y.  Miller,  25  Mich.  274.  And  see  McCuUough  y.  Railroad  Co., 
101  Mich.  234,  59  N.  W.  618. 

soo  Honey  y.  Chicago,  B.  &  Q.  Ry.  Co.,  59  Fed.  423;  Lake  Shore  &  M.  S.  Ry. 
Co.  y.  Mcintosh,  140  Ind.  261,  38  N.  E.  476. 

«»iNew  York,  L.  E.  &  W.  R.  Co.  y.  Stelnbrenner,  47  N.  J.  Law,  161; 
State  y.  Boston  &  M.  R.  Co.,  80  Me.  430,  15  Atl.  36;  Nesbit  y.  Town  of 
Oamer,  75  Iowa,  314,  39  N.  W.  516;  Philadelphia,  W.  &  B.  B.  Co.  y.  Hogeland, 
66  Md.  149,  7  Atl.  105;  St.  Clair  St.  Ry.  Co.  y.  Eadie,  43  Ohio  St.  91,  1  N.  E. 
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another's  negligence.  In  England,  Waite  v.  Northeastern  Ry.  Co.*^* 
is  sapposed  to  be  authority  for  the  proposition  that  ''they  have  suc- 
ceeded in  x)erforming  the  dialectical  feat  of  identifying  a  child  with 
its  grandmother."  In  this  case  a  child  of  five  years  was  taken  to 
a  railroad  station  by  its  grandmother.  The  ground  of  decision  was 
that  ''the  contract  of  conveyance  is  on  the  implied  condition  that 
the  child  is  to  be  conveyed  subject  to  due  and  proper  care  on  the 
part  of  the  person  having  it  in  charge.''  The  needful  foundation 
of  liability  is  wanting  in  this  case,  viz.  that  the  defendant's  negli- 
gence, and  not  something  else,  for  which  he  is  not  answerable,  and 
which  he  had  no  reason  to  anticipate,  should  be  the  proximate 
cause.'**  No  English  decision  goes  to  the  length  of  depriving  the 
chUd  of  redress  on  the  ground  that  a  third  person's  negligence  al- 
lowed it  to  go  alone.*"*  In  America,  however,  the  doctrine  has 
been  frequently  recognized  *^^  since  its  first  enunciation  *"•  in  Hart- 
field  V.  Boper  &  Newell.*"'  Thus,  where  two  children,  aged  respec- 
tively seven  and  fourteen  years,  undertook  to  cross  a  railroad  track, 
the  negligence  of  the  attendant  was  not  attributed  to  the  older 
child,  and  her  conduct  was  considered  with  respect  to  the  capacity 
and  discretion  which  at  her  age  she  was  presumed  to  possess.  'The 
wholly  irresponsible  infant  has  imputed  to  it  without  limit  or  quali- 
fication the  conduct  of  the  parent  or  other  person  standing  in  loco 
parentis,  but  this  is  not  the  rule  of  reason  or  of  law  in  the  case  of 
the  child  which  has  arrived  at  an  age  where  capacity  and  discretion 
are  presumed."  *•• 

519;  BrickeU  v.  New  Yoik  Cent  &  H.  R.  R.  Co.,  120  N.  Y.  290,  24  N.  B.  448; 
Randolph  v.  O'Rlordon,  155  Mass.  331,  29  N.  E.  583. 

202  El.,  Bl.  &  EL  719. 

2«aPol.  Torts.  382. 

to4  PoL  Torts,  383,  where  It  was  said  of  Mangan  v.  Atterton,  L.  R.  1  Bxch. 
239:  **We  think  it  not  law."    But  see  Child  v.  Hearn,  L.  R.  9  Exch.  176. 

«••  Hartfield  v.  Roper,  21  Wend.  (N.  Y.)  615;  Meeks  v.  Southern  Pac.  R.  Co., 
52  Cal.  602;  Toledo,  W.  &  W.  R.  Co.  y.  Orable,  88  111.  441;  Fitsgerald  y.  St. 
Paul,  M.  &  M.  R.  Co,  29  Minn.  336,  13  N.  W.  168;  Stillson  y.  Hannibal  &  St.  J. 
R.  Co.,  67  Mo.  671;  Mangam  y.  Brooklyn  R.  Co.,  38  N.  Y.  455;  Cauley  v. 
Pittsburgh.  C.  &  St.  L.  Ry.  Co.,  95  Pa.  St.  398. 

«••  Beasley,  J.,  in  Newman  y.  Phillipsburg  Horse-Car  R.  Co.,  52  N.  J.  Utw, 
446, 19  Atl.  1102. 

2«7  21  Wend.  (N.  Y.)  615. 

>••  Louisyille,  N.  O.  &  T.  Ry.  Co.  y.  Hirsch,  09  Miss.  126,  13  South.  244;  Gltr* 
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On  the  other  hand,  however^  it  k  more  generally  insisted  that 
when  negligence  of  the  defendant  is  ''pfroven  in  a  suit  by  the  child 
the  parent's  negligence  is  no  defense,  because  it  is  regarded,  not  as 
the  proximate,  but  as  the  remote,  cause  of  injury.  And  the  reason 
lies  in  the  irresponsibility  of  the  child,  who,  itself  being  incapable  of 
negligence,  cannot  authorize  it  in  another.  It  is  not  correct  to  say 
that  the  parent  is  the  agent  of  the  child,  for  the  latter  cannot  appoint 
an  agent  The  law  confides  the  care  and  custody  of  a  child  non  sui 
juris  to  the  parent,  but,  if  this  duty  be  not  performed,  the  fault  is 
the  parent's,  not  the  child's."  To  impute  the  fault  of  parents  to 
children  is  to  deny  to  the  children  the  protection  of  the  law.^*^  In 
fact,  this  ^'doctrine  of  imputability  of  the  misfeasance  of  the  keeper 
of  the  child  to  the  child  itself  is  deemed  a  pure  interpolation  into  the 
law;  *  *  *  nor  is  it  sustained  by  legal  analogies." '^^  The  in- 
fant ^4s  incapable  by  himself  of  committing  any  act  of  negligence, 
and  cannot  authorize  another  to  commit  one.  Therefore  it  seems 
unreasonable  to  require  him  or  his  estate  to  suffer  loss  because  of 
the  neglect  or  unauthorized  act  of  his  parents  or  others."  ••* 

While,  ordinarily,  at  the  age  of  seven  years,  children  are  said  to 
<'ease  to  he  non  sui  juris,  and  to  become  sui  juris,  courts  are  inclined 
to  regard  the  question  as  one  of  capacity  in  fact,  and  usually  to  re- 
quire the  jury  to  determine  the  measure  of  care  required  of  the 
particular  child  under  the  circumstances  of  the  case.'^' 

of  Pekin  v.  McMahon,  164  lU.  141,  39  N.  E.  484.  See  BeUefontaine  &  I.  R.  Co. 
T.  Snyder,  18  Ohio  St.  399,  408;  Glassey  y.  HestonyiUe  Ry.  Co.,  57  Pa.  St.  172. 

2»»  Newman  v.  Phmipsburg  Horse-Car  R.  Co.,  52  X.  J.  I^w,  446,  19  All. 
1102;  Norfolk  &  W.  R.  Co.  v.  Oroseclose's  Adm'r,  88  Va.  267-270, 18  S.  B.  454; 
Sioux  City  &  P.  R.  Co.  v.  Stout,  17  Wall.  657;  Wyinore  v.  Mabaaka  Co.,  78 
Iowa,  396,  43  N.  W.  264;  BattishiU  y.  Humphreys,  64  Mich.  4$M,  503,  31  N.  W. 
894;  Shippy  y.  Village  of  Au  Sable,  85  Mich.  280,  48  N.  W.  584;  Newman  v. 
PhiUipsburg  Horse-Car  R.  Co.,  52  N.  J.  Law,  446, 19  Atl.  1102.  See,  also.  Win- 
ters y.  Kansas  City  Cable  Ry.  Co.,  99  Mo.  509,  12  S.  W.  652;  Chicago  City  R. 
Co.  y.  Wilcox  (111.  Sup.)  24  N.  B.  419;  Chicago  City  Ry.  Co.  y.  Robinson. 
137  111.  9,  18  N.  B.  772. 

800  Newman  y.  PhiUipsburg  Horse-Car  R.  Co.,  52  N.  J.  Law,  446-449, 19  AtL 
1102. 

toi  Wymore  y.  Mahaska  Co.,  78  Iowa,  396,  399,  43  N.  W.  264. 

301  Schnur  y.  Citizens'  Traction  Co.,  153  Pa.  St.  29.  25  AtL  650;  Chicago  City 
Ry.  Co.  y.  Wilcox  (Ul  Sup.)  24  N.  E.  419;  Tobin  y.  Missouri  Pac.  Ry.  Oo. 
<Mo.  Sup.)  18  S.  W.  996;  Bennett  y.  New  York  Cent.  &  H.  R.  R.  Co.,  133  N.  Y. 
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249.  Where  the  action  is  by  the  parent  for  the  loss  of  serv- 
ice caused  by  an  injury  to  the  chUd,  the  contribu- 
tory negligence  of  the  plaintiff  is  a  good  defense.^ 

Parents  of  children  of  tender  years  must  exercise  care  with  ref- 
erence to  the  tender  years  and  discretion  of  the  child,  to  the  family 
exigencies,  and  to  known  dangers,  or  dangers  that  might  be  known 
by  the  exercise  of  ordinary  diligence.  The  care  of  the  custodian 
of  children  has  reference  alike  to  the  tender  age  of  the  child  and  to 
any  defect  in  its  faculties.'®*  The  parent  is  not  necessarily  negli- 
gent in  allowing  the  child  to  go  in  company  of  another,  personally 
capable  of  caring  for  it,  near  a  concealed  danger  unknown  to 
both.'®**  Domestic  exigencies,  as  the  sickness  of  the  mother,***  or 
her  exhausted  condition,'®'  are  proper  matters  for  consideration. 
Thus,  where  a  sick  mother  sends  her  boy  across  the  street  on  a  nec- 
essary errand,  such  act  is  not  necessarily  contributory  negligence.*®* 
The  care  that  is  to  be  exercised  has  reference  to  dangers  customary 
in  the  given  place,*®*  and  to  other  dangers  known,  or  which  ought  to 
be  known.  But  the  parent  is  bound  to  exercise  care  with  refer- 
ence to  circumstances,  and  is  not  bound  to  anticipate  carelessness 
on  the  part  of  others.  And  if  the  defendant,  in  the  exercise  of 
ordinary  care,  could  have  averted  the  parent's  negligence,  the  infant 
or  his  representative  may  recover.**®    The  question  of  the  negli- 

56S,  30  N.  E.  1149;  Brown  y.  Sherer,  loo  Mass.  83,  29  N.  B.  60;  Lynch  y. 
Metropolitan  St  Ry.  Co.,  112  Mo.  420,  20  S.  W.  G42. 

80S  Erie  City  Pass.  Ry.  Co.  v.  Schuster,  113  Pa.  St.  412,  6  Atl.  269;  Albert- 
son  V.  Keokuk  &  D.  M.  Ry.  Co.,  48  Iowa,  292:  Pratt  Coal  &  Iron  Co.  y. 
Brawley,  83  Ala.  371,  3  South.  555;  Slattery  y.  O'Connell,  153  Mass.  94,  2S 
N.  B.  430. 

804  Platte  &  D.  Canal  &  MilUng  Co.  v.  Dowell,  17  Colo.  376,  30  Pac.  68; 
Lynch  v.  Metropolitan  St.  Ry.  Co.,  112  Mo.  420.  20  S.  W.  642. 

808  Union  Pac.  R.  Co.  v.  McDonald,  152  U.  S.  262,  14  Sup.  Ct  619. 

8oe  Citizens'  St.  R.  Co.  of  Indianapolis  y.  Stoddard,  10  Ind.  App.  278»  87 
N.  B.  723;   WisweU  v.  Doyle,  160  Mass.  42,  35  N.  B.  107. 

807  Slattery  y.  O'Connell,  153  Mass.  94,  26  N.  E.  430. 

808  Id. 

•00  Applied  to  jars  customary  in  coupling  cars.    De  Mahy  y.  Morgan's  L^ 
ft  T.  R.  R.  &  S.  S.  Co.  45  La.  Ann.  1329,  14  South.  61. 
810  LouisyiUe,  N.  A.  &  C.  R.  Co.  y.  Shanks.  132  Ind.  395,  31  N.  B.  1111. 
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gence  of  parents  is  ordinarily  for  the  jury;  not  for  the  court***  If, 
however,  the  danger  of  the  child  could  have  been  discovered  by  the 
defendant  in  time  to  avoid  injury  to  it  by  the  exercise  of  ordinary 
care,  neither  the  parent's  nor  the  child's  right  to  recover  is  barred 
by  this  alleged  contributory  negligence  in  allowing  it  to  be  at  large 
unattended.*** 

sii  Greed  v.  KendaU,  156  Mass.  291,  31  N.  E.  6»  Baker  v.  Flint  &  P.  M.  Ry. 
Oo.,  91  Mich.  298,  51  N.  W.  897;  Tobln  v.  Missouri  Pac.  Ry.  Co.  (Mo.  Sup.) 
18  8.  W.  996;  Hnerzeler  v.  Central  Gross  Town  R.  Co.,  139  N.  Y.  490,  34 
N.  B.  1101;  Lederman  v.  Pennsylvania  R.  Go.,  165  Pa.  St.  118,  30  Atl.  725. 

81S  Gunn  v.  Ohio  River  R.  Go.,  36  W.  Va.  165.  14  S.  E.  465;  Id.,  37  W.  Va. 
421, 16  S.  B.  628;  Baltimore  G.  P.  Ry.  Go.  v.  McDonneU,  43  Md.  534;  Huerz^er 
V.  Central  Gross  Town  R.  Co.,  1  Misc.  Rep.  136,  20  N.  Y.  Supp.  676. 
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MASTBR  AND  SERVANT. 
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^        MASTEB'S  DUTIES  TO  SEBVANT. 

2fi0.  A  master  owes  to  his  servant  certain  inalienable, 
nonassignable  duties  peculiar  to  the  relationship, 
based  in  general  upon  the  duty  not  to  expose  him 
to  imnecessary  or  unreasonable  risks.  The  servant 
has  a  right  to  assume  that  his  employer  has  per- 
formed these  duties.  They  consist  in  the  exercise 
of  reasonable  care  with  reference  to — 

(a)  Providing  and  maintaining  suitable  appliances,  ma- 

chinery, and  places  to  work. 

(b)  Providing  proper  fellow  servants  in  sul&cient  num- 

ber. 

(c)  Making  and  promulgating  rules  for  the  regulation  of 

servants  and  giving  warning  and  instruction 
especially  to  youthful  and  inexperienced  em- 
ployes, with  reference  to  danger,  -whether — 

(1)  Naturally  incident  to  the  employment,  or 

(2)  Arising  firom  causes  extraneous  to  it. 

(d)  Inspecting  appliances,  machinery,  and  places  to  work, 

supervising  fellow  servants,  and  securing  the  ob- 
servance of  rules.. 
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Duties  are  Peculiar  to  the  ReUuioTiship. 

The  liability  of  the  master  to  his  servant  is  governed  by  the  or- 
dinary principles  of  tort.  The  burden  is  on  the  servant  to  show  a 
breach,  of  duty  by  the  master.  The  law  presumes  that  the  master 
has  done  his  duty.  These  peculiar  duties  apply  only  when  the  re- 
lation of  the  master  and  servant  exist.  Therefore,  ordinarily  a 
mere  volunteer  assisting  a  servant  cannot  recover.  If  he  is  injured 
by  the  negligence  of  the  servant,  he  can  have  no  recourse  against 
the  master.^  The  master  owes  peculiar  duties  to  the  servant  only 
when  the  servant  is  in  his  employ  and  doing  his  work.  At  other 
times  he  owes  him  the  same  duty  he  owes  to  a  third  person  in  a 
corresponding  situation.  Whether  the  servant  when  injured  was 
acting  within  the  scope  of  his  employment  and'  on  the  line  of  his 
duty,  or  as  a  mere  stranger,  is  ordinarily  a  question  of  fact  for  the 
jury.* 

IV&otdmg  Appliances, 

The  employer  is  bound,  at  least,  to  exercise  reasonable  care  to 
furnish  his  employes  with  appliances  and  machinery  suitable  to 
carry  on  the  employment,  having  reference  to  its  character,  the 
state  of  the  art  which  it  involves,  and  statutory  requirements. 
Thus,  a  railroad  company  must  exercise  care  to  furnish  a  reason- 
ably, but  not  absolutely,  safe  roadbed  and  tracks,^  switches,^  hand 
cars,*  cars,*  engines,''  bridges,®  and  other  instrumentalities.  Fail- 
ure to  exercise  care  so  to  equip  its  road  and  roadbed  is  negligence. 

But  knowledge  by  a  master  of  the  defective  condition  of  machin- 

1  Flower  v.  Pennsylvania  E.  Co.,  69  Pa.  St.  210;  Mclntlre  Ry.  Co.  v.  Bolton, 
43  Ohio  St  224, 1  N.  E.  333. 

2  MuUin  V.  Northern  Mill  Co.,  53  Minn.  29,  55  N.  W.  1115;  Walbert  v.  Trex- 
ler,  156  Pa,  St  112,  27  Atl.  65. 

•  Burdlct  V.  Missouri  Pac.  Ry.  Co.,  123  Mo.  221,  27  S.  W.  453;  Ford  v. 
Chicago,  R.  I.  &  P.  Ry.,  91  Iowa,  179,  50  N.  W.  5  (cattle  guard);  Ragon  v. 
Toledo,  A.  A.  &  N.  M.  Ry.  Co..  97  Mich.  265,  56  N.  W.  612  (ballast);  Tuttle  v. 
Detroit,  6.  H.  &  M.  R.  Co.,  122  U.  S.  189,  7  Sup.  Ct.  1166  (sharp  curye). 

4  Birmingham  Railway  &  Electric  Co.  v.  Allen,  99  Ala.  359,  13  South.  S. 
»  Northern  Pac.  R.  Co.  v.  Charless,  2  C.  C.  A.  380,  51  Fed.  562. 

•  Le  Clair  v.  First  Division  St.  Paul  &  P.  R.  Co.,  20  Minn.  9  (Gil.  1). 
'  Texas  &  P.  Ry.  Co.  v.  Patton,  9  C.  C.  A.  487,  61  Fed.  250. 

»  Conlon  V.  Oregon  S.  L.  &  U.  N.  Ry.  Co.,  23  Or.  499,  32  Pac.  397;  Cleveland, 
C,  C.  &  St  L.  R.  Co.  V.  Walter,  147  111.  60,  35  N.  E.  529. 
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ery  does  not  make  him  liable  for  injuries  resulting  therefrom  to  one 
of  his  servants,  unless  he  had  a  reasonable  opportunity,  after  ac- 
quiring such  knowledge,  to  remedy  the  defect,*  and  no  action  will 
lie  against  a  master  for  damages  caused  by  a  defective  tool  where 
the  employ^  injured  could  have  obtained  a  proper  one  at  any  or 
within  a  reasonable  time.^* 

The  rule  applies  alike  to  animate  and  inanimate  instrumentali- 
ties. The  employer  may  be  liable  for  negligence  in  furnishing  un- 
fit or  dangerous  horses  for  his  servant's  use.^^  The  fact  that  the 
employer  may  be  using  the  appliances  of  a  third  person  does  not 
exempt  him  from  the  performance  of  this  duty.  Therefore,  who- 
ever uses  a  car  may  be  liable  for  negligence  if  its  defects  result 
in  damage,  although  the  car  may  have  belonged  to  some  one  else.^' 

The  employer,  however,  is  not  bound  to  provide  the  best,  safest, 
or  newest  instruments,  although  he  must  discontinue  insecure  or 
unsafe  methods.^*  On  the  one  hand,  he  is  not  required  to  invest  in 
experiments.  The  utility  of  the  device  which  it  is  insisted  he  should 
have  used  must  have  been  demonstrated  before  the  law  will  reqxdre 
him  to  use  it.^*  On  the  other  hand,  the  employer  must  exercise  due 
care  in  introducing  "untried  novelties."  *■ 

The  master  is  bound  to  comply  with  statutory  requirements  de- 
signed for  the  safety  of  his  employes.  In  many  cases  the  statutes 
are  declaratory  of  common-law  requirements  for  the  protection  of 
servants.  Thus,  where,  in  the  absence  of  statute,  an  unprotected 
frog  caused  the  accident,  it  was  determined  that  the  finding  of  neg- 
ligence was  sustained  by  evidence  that  devices  (e.  g.  wooden  blocks) 

•  Seaboard  Manuf  g  Go.  v.  W^oodson,  98  Ala.  878,  11  South.  733. 

10  AUen  v.  G.  W.  &  F.  Smith  Iron  Co.,  160  Mass.  557,  36  N.  E.  581. 

11  Hammond  Co.  v.  Johnson,  88  Neb.  244,  66  N.  W.  967.  Cf.  Cr&yen  v. 
Smith,  89  Wis.  119,  61  N.  W.  317. 

12  LouiSYiUe  &  N.  R.  Co.  t.  W^lUiams,  96  Ky.  199,  24'  S.  W.  1;  Spaulding 
y.  W.  N.  Flynt  Granite  Co.,  159  Mass.  587,  34  N.  B.  1134.  But  see  BaHou  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  54  Wis.  257,  11  N.  W.  559;  Michigan  Cent  R 
Co.  ▼.  Smithson,  45  Mich.  212,  7  N.  W.  791. 

IS  Washington  &  G.  R.  Co.  t.  McDade,  135  U.  S.  554-570,  10  Sup.  Ct.  1044; 
Harley  v.  Buffalo  Car  Manufg  Co.,  142  N.  Y.  31,  86  N.  E.  813;  La  Pierre  r. 
Chicago  &  G.  T.  Ry.  Co.,  99  Mich.  212,  58  N.  W.  60. 

14  Lorimer  v.  St.  Paul  City  Ry.  Co.,  48  Minn.  391.  61  N.  W.  125. 

i»  Marshall  v.  W^iddicomb  Furniture  Co..  67  Mich.  167,  34  N.  W.  641. 


§  250)  master's  duties  to  servant.  507 

practicable,  reasonable,  adequate,  and  inexpensive,  were  known  to 
the  raikoad  company  for  protection  against  snch  danger.  It  was 
held  bound  to  use  devices  for  the  protection  of  its  employ^  known 
to  it  or  ascertainable  by  the  use  of  proper  diligence,  intelligence, 
and  care.^*  This  common-law  duty  of  blocking  frogs  is  commonly 
subject  to  statutory  enactment.*' 

Promdmg  Safe  Place  for  Work. 

The  general  duty  of  the  master  to  the  servant  requires  him  to 
exercise  reasonable  care  in  seeing  that  the  place  where  the  servant 
works  is  safe  for  the  purpose:  *■  and  this  duty  extends  not  only  to 
such  unnecessary  and  unreasonable  risks  as  are  in  fact  known  to  the 
employer,  but  also  to  such  as  he  ought  to  have  known,  in  the  exer- 
cise of  proper  diligence.  The  servant  has  a  right  to  rely  upon  the 
performance  of  the  duty  of  his  master  to  protect  him  against  the 
obvious  hazard  of  the  place  of  his  work.  Thus,  where  a  car  re- 
pairer is  engaged  under  a  jacked-up  car,  and  an  engine  moves  up 
the  track  and  strikes  the  car,  whereby  the  servant  is  injured,  the 
master  is  liable,  although  the  act  of  the  engineer  was  in  violation 
of  rules.**  But  a  master  is  not  bound  to  provide  a  safe  place, 
where  the  work  on  which  the  servant  is  engaged  is  snch  as  to 
render  the  place  where  it  is  done  temporarily  insecure.*® 

The  care  that  is  to  be  exercised  has  reference  to  the  danger  to 
which  the  customary  use  of  the  place  or  appliances  is  likely  to  ex- 
pose the  servant.  The  master  is  not  responsible  where  the  place 
or  appliances  are  put  to  an  unusual  test,'*  or  to  a  use  not  antici- 
pated.** 

Jproviding  Fdlow  Servants, 

The  same  degree  of  care  which  an  employer  should  take  in  pro- 
viding and  maintaining  his  machinery,  place,  and  appliances  must 
be  observed  in  selecting  and  retaining  his  employes.    The  employer 

!•  Sherman  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  34  Minn.  259,  25  N.  V7.  593. 
IT  Holum  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  80  Wis.  299,  50  N.  W.  90. 
18  Fosburg  V.  Phillips  Fuel  Co.  aowa)  61  N.  W.  400. 

!•  St  Louis,  A.  &  T.  Ry.  Co.  v.  Triplett,  54  Ark.  289.  15  S.  W.  831,  and  15 
8.  W.  266;  Joliet  Steel  Co.  v.  Shields,  146  HI.  003,  34  N.  E.  1108. 
ao  Gulf,  0.  &  S.  F.  Ry.  Co.  v.  Jackson,  12  C.  C.  A.  507,  65  Fed.  48. 
ai  Preston  v,  Chicago  &  W.  M.  Ry.  Co.,  98  Mich.  128,  57  N.  W.  31. 
S2  Richmond  &  D.  R.  Co.  v.  Dickey,  90  Ga.  491,  16  S.  E.  212. 
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is  not  justified  in  subjecting  his  servant  to  injury  from  incompe- 
tent,** unskillful,**  drunken,**  habitually  negligent,**  or  other- 
wise unfit  fellow  servants.*^  He  is  liable  if  he  knew,  or,  in  the  ex- 
ercise of  reasonable  diligence,  could  have  known,  of  such  unfitness, 
incompetency,  intemperance,  or  insufficiency.**  He  has  the  right 
to  rely  upon  the  presumption  that  the  servant  will  continue  care- 
ful and  skillful,  and,  when  notified  that  he  has  become  cardiess,  he 
is  ordinarily  not  bound  to  discharge  him  without  an  investigation 
into  the  charge,  unless  notice  is  accompanied  by  such  evidence  as 
leaves  no  reasonable  doubt  of  the  truth  of  the  charge.**  The  em* 
ployer  may  be  negligent  in  supplying  an  insufficient  force  of  work- 
men.** 

Utiles. 

The  employer  is  bound  to  make  and  promulgate  general  rules  for 
the  conduct  of  employes  exposed  to  danger  whenever  the  nature  of 
the  work  demands  it*^  If  he  fails  to  do  so,  he  wHl  be  liable  for 
damage  consequent  upon  such  negligence.  If  he  had  made  them, 
and  they  are  violated,  he  may  still  be  responsible.**  The  servant 
has  a  right  to  rely  upon  the  obedience  to  such  rules  on  the  part  of 
other  employes.  Thus,  workmen  engaged  in  track  repairing  are  not 
bound  to  keep  out  of  the  way  of  moving  trains,  unless  the  required 
signals  are  given.  If  the  trainmen  give  the  proper  signals,  they 
may  then  go  ahead;  but,  if  they  discover  that  their  warning  was 

«»  Galveftton,  H.  &  S.  A.  Ry.  Co.  v.  Arispe^  81  Tex.  517,  17  S.  W.  47;  Mc- 
Guerty  y.  Hale,  161  Mass.  51,  36  N.  E.  682;  Western  Stone  Ck>.  v.  Wbalen*  151 
111.  472,  38  N.  E.  241. 

«4  East  Tennessee  &  W.  N,  0.  R.  Co.  v.  Collins,  85  Tenn.  227,  1  S.  W.  883. 

2B  Pennsylvania  Co.  v.  Newmeyer,  129  Ind.  401,  28  N.  B.  860. 

2«  Hugrbes  v.  Baltimore  &  O.  R.  Co.,  164  Pa.  St.  178,  30  AtL  383;  Western 
Stone  Co.  v.  Whalen,  151  111.  472,  38  N.  B.  241. 

aT  l^uisviile  &  X.  R.  Co.  v.  Davis,  91  Ala.  487,  8  South.  552. 

2  8  Northern  i?ac.  R.  Co.  v.  Herbert,  116  U.  S.  642,  6  Sup.  Ct  590. 

29  Chapman  v.  Erie  R.  Co.,  55  N.  Y.  579. 

30  Harvey  v.  New  York  Cent.  &  H.  R.  R.  Co.,  57  Hun,  589,  10  N.  Y.  Sopp. 
645;  Southern  Pac.  Co.  v.  Lafferty,  6  C.  C.  A.  474,  57  Fed.  536. 

31  Lake  Shore  &  M.  S.  Ry.  Co.  v.  LavaUey,  36  Ohio  St.  221;  Pittsburg.  P.  W: 
Sc  C.  Ry.  Co.  V.  Powers,  74  111.  341;  Berrigan  v.  New  York,  L.  B.  &  W.  R.  Co., 
131  N.  Y.  582,  30  N.  E.  57. 

»2  Northern  Pac.  R.  Co.  v.  Nickels,  1  C.  C.  A.  625,  50  Fed.  718. 
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unheeded,  fhey  must  tiy  to  stop  the  train.  If  the  rules  of  the  com- 
pany do  not  require  such  signals,  this  is  neglect  of  duty.'*  It  is 
the  duty  of  the  servant  to  regulate  his  conduct  with  due  reference 
to  the  master's  rules,  which  he  knows,  or  ought  to  know,  provided 
such  rules  are  reasonable,  and  if  he  fails  to  do  so  he  cannot  re- 
cover.** But  a  master  cannot  escape  liability  for  negligence  by 
prescribing  rules,  any  more  than  he  can  by  expressly  contracting 
against  liability  for  it  Accordingly,  a  rule  that  employ^  must 
look  after,  and  be  responsible  for,  their  own  safety,  is  no  defense.*^ 
But,  while  the  master  may  not  contract  against  negligence  on  his 
part,  he  may  secure  additional  care  on  the  part  of  his  employ^  by 
such  a  rule.'* 

Wamim/g  cmd  Instructing  as  to  InciderUal  Dangers. 

If  the  servant  knows  all  the  master  could  teach  him,  he  is,  under 
ordinary  circumstances,  entitled  to  no  warning  or  instruction  from 
the  master.*^  The  right  of  the  servant  to  assume  that  the  employer 
has  performed  his  duty  includes  the  right  to  rely  on  the  principle 
that  when  he  is  placed  in  a  situation  of  danger  requiring  engrossing 
attention  the  master  will  not  without  warning  subject  him  to  other 
perils  unknown  to  him.**  And  in  general  the  master  should  give 
warning' as  to  i>erils  not  obvious,  or  known  to  him  only,  whether  he 
actually  knew  of  them,  or  should  have  known  of  them  in  the  exer- 
cise of  reasonable  care.**  By  way  of  illustration,  a  master  has  a 
right  to  expect  a  minor  to  keep  his  hands  out  of  a  revolving  ma- 
chine, just  as  he  would  keep  away  from  a  locomotive  in  motion.** 

<8  Erickson  y.  St.  Paul  &  D.  R.  Co.,  41  Minn.  600,  43  N.  W.  332. 

•4  Post,  p.  515,  "Assumptloa  of  Bisk— Rules.*' 

•B  LouisviUe  &  N.  R.  Ck>.  v.  Orr,  91  Ala.  648,  8  South.  360. 

>6  Bennett  y.  Northern  Pac.  R.  Co.,  2  N.  D.  112,  49  N.  W.  406.  And  see 
Michigan  Gent  R.  Go.  v.  Smithson,  45  Mich.  212,  7  N.  W.  791. 

87  Hlckey  v.  Taaffe,  105  N.  Y.  26,  12  N.  E.  286. 

•8  Michael  v.  Roanoke  Mach.  Woriui,  90  Va.  492,  19  S.  E.  261. 

••  Helmke  v.  Stetler,  69  Hun,  107,  23  N.  Y.  Supp.  392;  Griffin  v.  Ohio  ft  M. 
By.  Go.,  124  Ind.  326,  24  N.  B.  888;  Lynch  v.  AUyn,  160  Mass.  248»  36  N.  E. 
660;  Bohn  Manuf'g  Go.  v.  Briduon,  5  G.  G.  A.  341,  55  Fed.  943. 

40  Berger  v.  St  Pata,  M.  &  M.  B.  Go.,  39  Minn.  78,  38  N.  W.  814;  Mackin  v. 
Akiska  Refrigerator  Go.,  100  Mich.  276,  58  N.  W.  999;  MoGue  v.  National 
Starch  Manufg  Go.,  142  N.  Y.  106,  36  N.  E.  809;  Ghicago  Anderson  Pressed' 
Brick  Go.  V.  Belnneiger,  140  lU.  334,  29  N.  E.  1106. 
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If,  however,  the  danger  be  concealed,  the  minor  may  be  allowed  to 
recover.**  Inexperienced  servants,  on  the  same  principle,  are  en- 
titled to  instruction  whenever  the  dangers  or  means  of  avoiding 
danger  are  not  obvious.*^  The  duty  as  to  warning  does  not  apply 
where  the  servant  received  the  needed  information  from  {persons 
other  than  the  employer,  or  where  such  information  may  be  attrib- 
uted to  him  as  the  ordinary  danger  of  the  service.** 

Warning  and  InstriLcting  as  to  JSictraneous  Dangers. 

It  is  to  be  remembered,  however,  that  the  master's  liability  is 
broader  than  for  mere  negligence  in  its  popular  sense.  The  lia- 
bility of  the  master  in  cases  of  negligence  usually  arises  from  his 
failure  to  protect  against,  or  to  advise  as  to  the  existence  of,  dan- 
gers incident  to  the  employment.  He  is  bound,  however,  to  pro- 
tect his  employ^  from  danger  known  to  him  to  arise  from  the  felo- 
nious or  tortious  designs  of  third  persons  acting  in  hostility  to 
the  employer.** 

Inspection^  Supervision,  and  ^nforcetnent. 

The  general  duty  of  the  master  includes  the  duty  and  involves 
the  exercise  of  care  in  maintaining  *°  his  appliances,  machinery, 
and  place  of  work  in  proper  condition  and  safety,  and  in  making 
tests  and  examinations  at  proper  intervals.**  This  duty  is  a  con- 
tinuing one,  and  daily  use  of  appliances  and  place  in  safety  is  not 
sufficient  to  show  the  performance  of  the  duty  of  inspection.*' 
The  duty  of  inspection  is  affirmative,  and  must  be  continuously  ful- 

*i  Haynes  v.  Erk,  6  Ind.  App.  332,  23  N.  E.  (537;  Armstrong  v.  Forg,  162 
Mass.  544,  39  N.  E.  190. 

4  2  Atlas  Engine  Works  v.  KandaU,  100  Ind.  203. 

«s  Consolidated  Coal  Co.  y.  Scheller,  42  111.  App.  619;  Downey  v.  Sawyer, 
157  Mass.  418,  32  N.  E.  GM.  But  the  master  does  not  discharge  his  duty  of 
warning  of  danger  by  notifying  a  fellow  servant  who  fails  to  communicate 
to  plaintiff.    PuUman  Palace-Car  Co.  y.  Laack,  143  111.  242,  32  N.  E.  285. 

44  Baxter  v.  Roberts,  44  Cal.  187.  And,  generaUy,  see  Strahlendorf  t. 
Rosoiithal,  30  Wis.  674. 

45  Galveston,  H.  &  S.  A.  R.  Co.  y.  Templeton,  87  Tex.  42»  26  S.  W.  1066. 

4«  Fuller  V.  Jewett,  80  N.  Y.  46;  Northern  Pac.  R.  Co.  y.  Herbert,  11«  D. 
S.  642,  6  Sup.  Ct  590. 

47  Tangney  ▼.  J.  B.  Wilson  &  Co.,  87  Mich.  453,  49  N.  W.  666;  Moynlhan  t. 
Hills  Co.,  146  Mass.  586,  16  N.  E.  574;  Toy  y.  United  States  Cartridge  Co^  159 
Mass.  313,  34  N.  E.  461. 
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^ed,  and  positively  performed.*'  Accordingly,  to  render  the  mas- 
ter liable  for  an  injury  to  a  servant,  caused  by  defective  machinery, 
appliances,  and  place,  it  is  not  necessary  that  the  master  have  ac- 
tual knowledge  of  the  defect  or  danger.  It  is  sufficient  to  show 
(hat  he  could  have  discovered  the  defect  or  danger  by  the  exercise 
of  reasonable  care  and  diligence  in  the  performance  of  his  duties.** 
Actual  knowledge  of  defect  or  danger  is,  of  course,  sufficient  to 
^ittach  liability. '^^  The  master  must  supervise  his  servants  and  see 
that  they  do  their  duty.**^  Thus  he  must  follow  them  in  making 
needed  repairs. '^^  The  master  must  also  see  that  his  rules  are  en- 
forced. 

SAME— MASTER  NOT  AN  INSUBEB. 

261.  A  master  is  liable  only  for  fEdlore  to  exercise  rea- 
sonable care  in  the  performance  of  his  duties  to  his 
servant.    He  is  not  an  insurer. 

The  master  is  not  an  insurer. •*•  He  is  liable  for  failure  to  ex- 
ercise care  proportionate  to  the  danger.  This  care  is  not  controlled 
t)y  the  custom  or  current  usage  and  practice  among  other  employ- 
ers in  the  same  line  of  business,^*  but  has  reference  to  the  care  of 
u  prudent  man  in  avoiding  natural  perils,  and  in  using  known  de- 
vices for  avoiding  them."*  The  employer  is,  however,  required  to 
know  what  appliances  are  suitable,  and  in  common  and  ordinary 
use,  for  the  purpose."*    The  master  is  not  liable  ^or  latent  defects.*^ 

«•  BuzaseU  v.  Manufacturing  Co.,  48  Me.  113. 
«o  Houston  V.  Brush,  66  Vt  331,  29  AU.  380. 

60  Union  Stock  Yards  Co.  of  Omaha  y.  Larson,  38  Neb.  492,  56  N.  W.  1079. 

61  But  see  Parker  v.  New  York  &  N.  B.  R.  Co.  (R.  I.)  30  AU.  849;  Connors  v. 
Durite  Manuf'g  Co.,  156  Mass.  163,  80  N.  B.  659. 

Q2  Sweat  y.  Boston  &  A.  R.  Co.,  156  Mass.  284,  31  N.  B.  206,  collecting  cases. 

88  Camp  Point  Manuf'g  Co.  v.  BaUou,  71  111.  417;  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Lonergan,  118  111.  41,  7  N.  E.  55;  Burke  v.  Witherbee.  98  N.  Y.  562; 
Chicago  &  A.  R.  Co.  v.  Kerr,  148  ni.  605.  35  N.  E.  1117. 

64  Mccormick  Harvesting  Mach.  Co.  v.  Burandt,  136  111.  170,  26  N.  B.  588. 

66  Koons  V.  Railroad  Co.,  65  Mo.  592. 

66  Bannon  v.  Lutz,  158  Pa.  St.  166,  27  Atl.  890. 

6T  Chicago,  St  L.  &  P.  R.  Co.  y.  Fry,  131  Ind.  319,  28  N.  E.  989;  Sweat  y. 
Boston  &  A.  R.  Co.,  156  Mass.  284,  31  N.  E.  296. 
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ThuB,  he  caimot  be  held  responsible  for  a  hidden  defect  in  switches.'" 
But,  on  the  other  hand,  for  example,  if  a  hook  holding  a  very  heavj 
weight  has  a  crack  plainly  in  sight,  the  master  is  negligent  in  a^ 
losing  it  to  be  used.'^ 

The  dnty  of  the  master  is  sometimes  stated  with  reference  to  the 
results  of  care,  i.  e.  that  he  is  bound  to  furnish  instrumentalities, 
place,  and  servants  reasonably  safe  as  a  matter  of  fact.  On  the 
other  hand,  however,  it  is  insisted  by  the  later  cases  tliat  this  is 
inaccurate  and  objectionable,  especially  because  it  is  likely  to  con- 
fuse his  duty  with  insurance,  and  that  the  rule  should  have  ref^- 
''ence,  not  to  the  result,  but  to  the  exercise  of  care.'*  The  duty  of 
the  master,  according  to  this  line  of  authorities,  is  i>erformed  if  he 
uses  due  care  and  diligence  in  the  performance  of  his  duty.'*  Many 
well-considered  cases  retain  the  earlier  phraseology,  of  requiring  the 
master  to  furnish  reasonably  safe  place,  instrumentality,  and  the 
like." 

However,  with  respect  to  the  employment  of  a  fellow  servant,  the 
law  seems  to  be  quite  definitely  settled  that  the  duty  of  an  em- 
ployer is  discharged  by  the  exercise  of  reasonable  care  in  the  se- 
lection of  his  servants.  Thus,  if  a  railway  company  employ  a  com- 
petent physician  to  take  care  of  an  injured  employ^,  it  is  not  liable 
for  the  death  of  the  employ^  through  a  mistake  of  the  physician.** 

fis  Ladd  v.  New  Bedford  By.  Co..  119  Mass.  412. 

B»  Spicer  y.  South  Boston  Iron  Ck>.,  138  Mass.  426. 

•0  Chicago,  R.  I.  &  P.  R.  Oo.  v.  Linney,  7  C.  G.  A.  656,  59  Fed.  45;  lUlnols 
River  Paper  Co.  v.  Albert,  49  HI.  App.  363;  Dewey  ▼.  Detroit,  O.  H«  &  IC 
Ry.  Co.,  97  Mich.  329,  52  N.  W.  942.  and  56  N.  W.  756. 

«i  St  Louis  S.  W.  R.  Co.  y.  lagerman,  59  Ark.  98^  26  S.  W.  591;  Park 
Hotel  Co.  y.  Lockhart  (Ark.)  28  S.  W.  23. 

«s  Houston  y.  Brush  (1894)  66  Vt.  331,  29  Atl.  380. 

•s  Atchison,  T.  &  S.  F.  R.  Co.  y.  Zeller,  54  Kan.  340,  38  Pac.  282;  Loal»- 
Tllle  &  N.  R.  Co.  y.  KeUy,  11  C.  C.  A.  260,  63  Fed.  407. 
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ASSUMPTION  OF  BISK  BY  SEBVANT. 

2fi8.  On  entering  service,  a  servant  is  said  to  ixiiplledly 
contract  that  lie  possesses  the  ordinary  skill  and 
experience  of  those  engaged  in  the  occupation  he 
undertakes,  that  he  will  exercise  ordinary  care  to 
protect  himself  while  engaged  in  that  occupation, 
and  that  he  will  assume  the  risks  of  his  occupation. 

2fiS.  The  risks  which  the  servant  assumes  may  arise— 

(a)  From  circumstances  exclusive  of  the  risk  of  fellow 

servants,  and  may  be  either — 

(1)  The  ordinary  risks  of  the  employment; 

(2)  The  extraordinary  risks  of  the  employment* 

(b)  From  the  negligence  of  fellow  servants. 

SAME—OBDINABY  BISKS. 

2fi4.  Excluding  the  negligence  of  fellow  servants,  a  serv- 
ant assumes  the  ordinary  risks  of  his  employment, 
with  the  instrumentalities,  in  the  place,  and  under 
the  rules  of  the  work  for  which  he  is  engaged, 
which  are  reasonably  necessary  and  incidental  to  it, 
and  "which  are  apparent  to  ordinary  observation: 
provided — 

(a)  He  knew  and  appreciated,  or  should  have  known  and 

appreciated,  the  risks  and  dangers,  in  the  prudent 
exercise  of  his  senses  and  common  sense,  regard 
being  had  to  his  age,  capacity,  and  experience; 

(b)  The  master  has  exercised  reasonable  care  to  prevent 

them. 

JhitnjmuntfUiiies. 

The  servant  dflsumes  risks  ordinarily  incidental  to  the  instrumen- 
talities of  liis  employment.  Thus^  cars  carrying  rails,  in  course  of 
travel,  disarranged  such  rails  so  as  to  make  coupling  cars  impossi- 
ble In  the  ordinary  way.  The  cars  stopped  at  a  station  long  enough 
to  enable  the  rails  to  be  properly  placed.     An  accident  occoired, 

BAUB,  T0BT8— 88 
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partlj  on  account  of  irregular  position  of  rails.  It  was  held  that 
the  disarrangement  was  a  natural  result  of  the  transportation;  Ihat 
the  danger  was  obvious,  and  the  risk  assumed.'^  A  brakeman  does 
not  assume  the  risk  of  injury  from  a  defective  track  or  roadbed.** 
By  way  of  contrast,  in  a  cold  climate,  railroad  employ^  assume  the 
risks  incident  to  the  accumulation  of  snow  and  ice  on  the  tracks.** 
They  assume  manifest  risks  of  instrumentalities,  although  not  nec- 
essarily incidental  to  the  service.  Thus,  if  an  employ^  voluntarily 
and  without  specific  command  as  to  time  and  manner  uses  a  ladder 
for  adjusting  electric  wires,  and  that  ladder  is  known  to  both  em- 
ployer and  employ^  to  be  obviously  defective,  they  both  stand  on 
common  ground.  The  employ^  elects  to  take  the  risk,  and  cannot 
recover  for  resulting  damage.*^  But  where  a  common  laborer  was 
set  to  work  near  the  fumes  of  nitric  acid,  as  to  the  injurious  effects 
of  which  on  the  human  system  under  the  circumstances  exx>erts  dis- 
agree, the  danger  was  not  so  apparent  that  he  could  be  held  to  have 
voluntarily  assumed  it.** 

Place. 

The  risks  assumed  include  the  obvious  dangers  of  the  place  at 
which  the  servant  is  engaged.  Thus  an  employ^  who,  while  en- 
gaged in  removing  a  wrecked  train,  goes  upon  an  obviously  new  and 
temporary  bridge,  defects  of  which  are  visible,  assumes  the  risks 
arising  from  such  defects.**  On  the  other  hand,  however,  an  en- 
gineer working  on  a  mountain  division  does  not  assume  the  risks 
of  faulty  construction  and  maintenance  of  the  road,  whereby  sand 

«*  Doyle  V.  St.  Paul,  M.  &  M.  Ry.  Co.,  42  Minn.  T9,  43  N.  W.  787.  Cf. 
Northern  Pac.  R.  Co.  v.  Everett,  152  U.  S.  107, 14  Sup.  Ct.  474.  But  see  Dewey 
T.  Detroit.  G.  H.  &  M.  R.  Co..  97  Mich.  329,  56  N.  W.  756;  Crown  v.  Orr.  140 
N.  Y.  450,  35  N.  E.  648;   Johnson  v.  Hovey,  98  Mich.  343,  57  N.  W.  17  . 

«R  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hohl  (Tex.  Civ.  App.)  29  S.  W.  1131. 

•«  Lawson  v.  Truesdale,  60  Minn.  410,  62  N.  W.  546. 

•7  Jenney  Electric  Light  &  Power  Co.  v.  Murphy,  115  Ind.  566,  18  N.  E. 
30.  See,  also,  Stelnhauser  v.  Spraul,  127  Mo.  541,  30  S.  W.  102;  Powers  t. 
Kailroad  Co.,  98  N.  Y.  274. 

•8  Warner  v.  H.  W.  Jayne  Chemical  Co.,  147  Pa.  St.  475.  23  AtL  772. 

•»  McGrath  v.  Texas  &  P.  Ry.  Co.,  9  C.  C.  A.  133,  60  Fed.  555;  OdeU  v.  Rail- 
road Co..  120  N.  Y.  325,  24  N.  E.  478;  Ragon  v.  Railway  Co.,  97  Mich.  266» 
56  N.  W.  612  (visible  hole  In  roadbed);  McNeil  v.  New  York,  L.  B.  &  W.  R. 
Co.,  142  N.  Y.  631,  37  N.  E.  566. 
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and  gravel  accumulate  on  the  track,  and  cause  derailment  of  engine, 
and  his  in  jury  J* 

Rules. 

If  an  employ^  has  assented  to  certain  reasonable  rules  of  his 
master,  his  conduct  must  conform  to  them,  and  if  his  damage  com- 
plained of  is  the  consequence  of  their  violation  he  cannot  recover.^* 
Thus,  if  the  rules  of  a  railroad  company  forbid  coupling  without  the 
use  of  a  stick,  and  a  servant  is  injured  while  undertaking  to  make 
a  coupling  without  a  stick,  he  cannot  recover.^*  But  an  employ^ 
is  not  bound  by  such  a  rule  unless  it  is  actually  or  constructively 
brought  to  his  attention.''*  However,  if,  with  the  actual  or  con- 
structive acquiescence  of  the  master,  the  rule  is  habitually  ignored, 
the  master  may  be  liable  J  ^  On  the  same  principle,  a  brakeman 
may  assume  the  risk  occasioned  by  the  running  of  a  train  at  a  rate 
of  speed  greater  than  is  allowed  by  an  ordinance,  if  such  violation 
is  customary.^' 

SAME— EXTBAOBDINAB7  BISKS. 

266.  The  servant  cannot  recover  from  his  employer  for 
damag^es  consequent  upon  extraordinary  risks  which 
he  has  knowing^ly  assumed. 

A  servant  cannot  recover  against  his  master  for  x)ersonal  injury 
resulting  from  manifestly  defective  and  dangerous  appliances'*  or 
places,' '  especially  when  warned.    This  is  sometimes  put  on  the 

70  Union  Pac.  Ry.  CJo.  v.  O'Brien,  1  C.  C.  A.  354,  49  Fed.  538;  St.  Louis,  A. 
&  T.  H.  R.  Co.  V.  Holman,  155  111.  21.  39  N.  E.  573. 

71  Mason  v.  Richmond  &  D.  R.  Co.,  114  N.  C.  718,  19  S.  B.  362. 

7«  RusseU  V.  Richmond  &  D.  R.  Co.,  47  Fed.  204;  Lake  Erie  &  W.  R.  Co.  v. 
Mugg,  132  Ind.  168,  31  N.  E.  564;  Ford  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa> 
59  N.  W.  5. 

7»  Fay  V.  Minneapolis  &  St.  L.  Ry.  Co.,  30  Minn.  231.  15  N.  W.  241. 

T4  Northern  Pac.  R.  Co.  v.  Nicltels,  1  C.  C.  A.  625.  50  Fed.  718. 

TB  Abbot  V.  McCadden,  81  Wis.  563,  51  N.  W.  1079. 

7  •  Texas  &  P.  Ry.  Co.  v.  Rogers,  6  C.  C.  A.  403,  57  Fed.  378;  Clark  v.  St 
Paul  &  S.  C.  R.  Co..  28  Minn.  128,  9  N.  W.  581;  Louisville,  E.  &  St  L.  0.  R. 
Co.  V.  Allen,  47  111.  App.  465;  Rooney  y.  Sewall  &  Day  Cordage  Co.,  161  Mass. 
153.  36  N.  E.  789;  Wheeler  v.  Berry,  95  Mich.  250,  54  N.  W.  876. 

TT  Smith  V.  Winona  &  St.  P.  R.  Co.,  42  Minn.  87,  43  N.  W.  968. 
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ground  of  wairer  and  sometimes  on  the  ground  of  contribatory  neg- 
ligence.^' But  he  does  not  assume  such  extraordinary  risks  unless 
he  has  knowledge,  actual  or  constructive,  of  the  dangerJ*  If,  how- 
ever, he  voluntarily,  without  any  expressed  or  implied  direction 
from  his  employer,  undertakes  hazardous  work,  he  cannot  com- 
plain.'^ So  a  trackman,  whose  duty  it  is  to  watch  for  and  protect 
himself  against  wild  trains,  assumes  the  danger  of  a  collision  be- 
tween a  wild  train  and  a  hand  car  which  he  is  pushing.'^ 


SAME— EXCEPTIONS. 

266.  But  the  principles  as  to  assmnptlon  of  risk  do  not 
apply— 

(a)  Where  the  servant  may  know  of  the  defect  or  dan- 

ger, but  does  not  necessarily  or  reasonably  know 
of  or  appreciate  the  consequent  risk. 

(b)  Where  the  injured  servant  was,  without  proper  notice 

of  increased  risk,  put  to  a  service  outside  of  and  more 
dangerous  than  the  employment  for  which  he  was 
engaged.  This  exception  has  been  particularly  ap- 
plied to  the  employment  of  persons  of  immature 


(c)  Where  the  master  has  clearly  promised  the  servant 

to  remove  the  peril,  unless  the  damage  be  so  im- 
mediate and  imminent  that  an  ordinarily  prudent 
man  would  not  continue  in  the  service;  and  not 
then 

(d)  Where  the  duty  to  continue  in  the  dangerous  serv- 

ice is  required  or  justified  by  an  emergency  ap- 
proved by  law. 

(e)  Where  the  assumption  of  risk  by  the  servant  cannot 

be  held  to  be  voluntary. 

Tt  Greene  t.  Mlnneapblis  A  St.  L.  Ry.  Co ,  31  Minn.  249,  17  N.  W.  378. 
19  Rlchlands  Iron  Co.  v.  Elklns,  90  Va.  249.  17  S.  E.  890. 
§•  Ooff  V.  Chippewa  River  &  M.  Ry.  Co.,  86  Wis.  237,  56  N.  W.  465. 
ti  Sullivan  V.  Fitchbnr?  R.  Co.,  IGl  Mass.  125,  36  N.  E.  751. 
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Appreciation  of  Risk. 

Knowledge  of  defect  or  imperfection  is  not  necessarily  knowledge 
of  risk.     The  servant  is  not  bound  to  inspect  the  risk  as  closely  as 
his  master.     He  has  a  right  to  presume  that  his  master  will  do  his 
duty.     He  does  not  necessarily  assume  the  risk  incident  to  the 
use  of  unsafe  instrumentalities  because  he  knows  its  character  and 
condition.     It  is  necessary  also  that  he  understands,  or  by  the  ex- 
ercise of  common  observation  ought  to  have  known,  the  risk  to 
which  he  was  exposed  by  its  use.     Before  he  can  be  held  to  have 
assumed  the  risk,  it  must  appear  that  he  knew  all  the  facts  mate- 
rial to  the  risk,  and  appreciated  and  understood  it.^^    Knowledge 
of  imperfection  or  danger,  as  well  as  appreciation  of  risk,  is  af- 
fected by  the  experience  and  age  of  the  parties.*'    Appreciation  and 
assumption  of  risk  are  ordinarily  questions  of  fact  for  the  jury,** 
and  suggestion  of  danger  by  appearance  of  machinery  is  for  the 
jury,  and  not  for  experts.*" 

AsmmipUon  of  Risk  as  Affected  hy  Original  Services. 

Most  of  the  cases  as  to  assumption  of  risk  refer  to  risks  assumed 
on  entering  the  service.  The  tendency  of  recent  decisions  is  to  hold 
that,  in  regard  to  dangers  growing  out  of  the  master's  negligence 
which  are  not  covered  by  the  implied  contract  between  the  master 
and  servant  when  the  service  was  undertaken,  it  is  a  question  of 
fact,  to  be  independently  decided,  whether  a  servant  who  works  on, 

88  Steen  v.  St.  Paul  &  D.  R.  Co.,  37  Minn.  310,  34  N.  W.  113;  Consolidated 
Coal  Co.  of  St.  Louis  v.  Haenni,  146  lU.  614,  35  N.  £.  162;  RusseU  v.  Minneap- 
olis &  St.  L.  R.  Co.,  32  Minn.  230.  20  N.  W.  147.  See.  also.  Kohn  v.  Mc- 
Nulta,  147  U.  S.  238.  13  Sup.  Ct.  298;  Mellor  v.  Merchants*  ManuTg  Co.,  160 
Mass.  362,  23  N.  B.  100;  Davidson  v.  CorneU,  132  N.  Y.  228,  30  N.  B.  573; 
Kaare  v.  Troy  Steel  &  Iron  Co.,  139  N.  Y.  369,  34  N.  B.  901. 

83  Alcorn  V.  Chicago  &  A.  Ry.  Co.,  108  Mo.  81,  18  S.  W.  188.  Cf.  Greenway 
V.  Conroy.  160  Pa.  St.  185.  28  Atl.  692  (where  it  was  held  that  a  minor  does 
not  assume  a  risk),  with  Ogley  v.  Miles,  139  N.  Y.  458,  34  N.  B.  1069  (where 
it  was  held  that  he  did). 

84  Ferren  v.  Old  Colony  R.  Co.,  143  Mass!  197,  9  N.  E.  608;  Chopin  v.  Badger 
Paper  Co.,  83  Wis.  192,  53  N.  W.  452;  Coif  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co., 
87  Wis.  273,  58  N.  W.  408;  Hungerford  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  41 
Minn.  444,  43  N.  W.  324.  But  the  court  sometimes  takes  the  case  from  the 
Jury.     Ogley  v.  MUes,  139  N.  Y.  458.  34  N.  B.  1059. 

•»  Goodsell  V.  Taylor.  41  Minn.  207,  42  N.  W.  873. 
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appreciating  the  risk,  assumee  it  voluntarily,  or  endures  it  because 
he  feels  constrained  so  to  do.**  **If  a  servant  of  full  age  and  ordi- 
nary intelligence,  upon  being  required  by  his  master  to  perform  other 
duties  more  dangerous  and  complicated  than  those  embraced  in  his 
original  hiring,  undertakes  such  duties  knowing  their  dangerous 
character,  although  unwillingly  and  from  fear  of  losing  his  employ- 
ment, and  he  is  injured,  he  cannot  maintain  an  action  for  the  in- 
jury." *^  So  a  servant  who  voluntarily,  and  without  direction  from 
the  master,  goes  into  hazardous  work  outside  of  his  contract,  as- 
sumes the  consequent  risk.*' 

The  implied  assumption  of  risk  does  not  apply  to  work  outside  the 
scope  of  original  employment  where  there  are  dangers  peculiar  to  it, 
and  unfamiliar  to  the  servant.**  And  it  is  a  universally  recognized 
principle  that  where  a  youthful  and  inexperienced  employ^  is,  with- 
out his  parents'  consent,  put  to  work  more  difficult  and  more  danger- 
ous than  that  for  which  he  is  employed,  the  risks  are  not  assumed.*^ 

Promise  to  Remedy. 

If  the  servant,  on  discovering  the  danger,  complain  thereof  to  the 
master,  and  the  master  directs  the  servant  to  continue  his  employ- 
ment notwithstanding,  and  promises  to  remedy  the  danger,  the  risk  is 
not  assumed.*^  *flf  the  servant  [of  a  railroad  company]  notes  the  de- 
fects in  machinery,  gives  notice  thereof  to  the  proper  officer,  and  is 
promised  that  they  shall  be  remedied,  his  subsequent  use  of  it,  in  the 
well-grounded  belief  that  it  will  be  put  in  proper  condition  within  a 

•«  Fitzgerald  v.  Connecticut  River  Paper  Co.,  155  Mass.  155,  29  N.  B.  464. 

•T  Leary  v.  Boston  &  A.  R.  Co.,  139  Mass.  580,  2  N.  B.  115;  Hogan  v.  North- 
ern Pac.  R.  Co.,  53  Fed.  519. 

•8  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  v.  Adams.  105  Ind.  151,  5  N.  E.  187: 
Prentiss  v.  Kent  Furniture  Manuf'g  Co..  63  Mich.  478-482,  30  N.  W.  109. 
But  see  O'Maley  y.  South  Boston  Gaslight  Co..  158  Mass.  136,  32  N.  B.  1119. 

«»  Ft.  Smith  Oil  Co.  v.  Slover,  58  Ark.  168,  24  S.  W.  106;  Consolidated  Coal 
Co.  Y.  Haenni,  48  111.  App.  115,  affirmed  14G  111.  614,  35  N.  B.  162;  Lalor  v. 
Chicago,  B.  &  Q.  R.  Co.,  52  lU.  401.  However,  if  the  senrant  is  instructed 
as  to  and  familiar  with  the  dange*rs  and  use  of  the  outside  work  (as  of  a 
saw),  he  assumes  the  risk.    Wheeler  y.  Berry,  95  Mich.  250,  54  N.  W.  876. 

•0  Union  Pac.  R.  Co.  v.  Fort,  17  Wall.  553;  Id..  2  DiU.  259,  Fed.  Cas.  No. 
4,962;  Northern  Pac.  coal  Co.  v.  Richmond,  7  C.  C.  A.  485,  58  Fed.  756. 

•1  Hough  y.  Railway  Co.,  100  U.  S.  213;  Greene  v.  Mhineapolis  &  St.  L.  Ry. 
Co.,  81  Minn.  248,  17  N.  W.  378. 
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reasonable  time,  does  not  necessarily,  as  a  matter  of  law,  make  him 
guilty  of  contributory  negligence.  It  is  a  question  for  the  jury 
whether  in  relying  upon  such  promise,  and  using  the  machinery  after 
he  knew  its  defective  or  insufficient  condition,  he  was  in  the  exercise 
of  due  care.  The  burden  of  proof  in  such  a  case  is  upon  the  company 
to  show  contributory  negligence."  •* 

If  the  instrumentalities  or  place  are  so  defective  and  dangerous, 
imminently  and  immediately,  that  a  man  of  ordinary  prudence  would 
nave  refused  to  continue  work,  the  servant  is  negligent.** 

Justification  in  Lorn. 

But  the  servant  is  not  bound  to  give  up  his  employment  merely  be- 
cause his  master  directs  him  to  undertake  extraordinarily  hazardous 
work.  He  has  a  right  to  have  his  fears  allayed  by  judgment  of  his 
master,  involved  in  command.  Thus,  if  a  laborer  employed  to  un- 
load cars  is  directed  by  his  master  to  couple  cars,  and,  while  so  doing, 
has  his  hands  crushed,  he  can  recover.*^  This  is  especially  true  when 
the  unusual  danger  is  not  apparent  to  a  mind  like  the  servant's.*' 
A  fortiori,  in  many  cases  the  public  interest  is  a  good  reason  for  the 
obedience  on  the  part  of  servants  to  the  direction  of  the  employer  to 
undertake  unusual  risk.** 

Asifumption  not  I^operly  Yohmtary. 

Where  the  act  done  is  not  voluntary,  the  risk  is  not  assumed.  If 
a  seaman  is  by  statute  bound  to  obey  orders,  he  does  not  assume 
the  risks  incident  to  operating  an  uncovered  winch,  in  compliance 
with  the  command  of  his  superior  officer.*'  So,  a  convict  work- 
ing  under  a  contract  does  not  assume  the  risks  of  a  dangerous  place, 
even  if  those  risks  be  known  to  him,  because  his  movements  are  con> 
trolled  by  a  guard.**    On  the  same  principle,  if  the  servant  is,  by  the 

•«  Hough  V.  Railroad  Co.,  100  U.  S.  213. 

••Greene  v.  Minneapolis  &  St.  L.  Ry.  Co.,  31  Minn.  248.  17  N.  W.  378: 
RuaseU  v.  TiUotson,  140  Mass.  201,  4  N.  E.  231. 

•*  Lalor  V.  Chicago.  B.  &  Q.  Ry.  Co.,  62  111.  401. 

•»  Colorado  M.  Ry.  Co.  v.  O'Brien,  16  Colo.  219,  27  Pac.  701. 

••  Campbell  v.  Railroad  Co.,  45  Iowa,  76;  Moore  v.  Wabash,  St.  L.  &  P.  R. 
Co.,  86  Mo.  688;  Fordyce  v.  Edwards,  60  Ark.  438,  30  S.  W.  768;  Strong  t. 
Iowa  Cent.  Ry.  Co.  (Iowa)  62  N.  W.  799. 

•T  Bldridge  v.  Atlas  S.  S.  Co.,  134  N.  Y.  187,  32  N.  E.  66. 

•s  Chattahoochee  Brick  Co.  v.  Braswell.  92  Ga.  631,  18  S.  E.  1015. 
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wrong  of  the  master,  placed  in  a  position  of  imminent  peril,  he  is  not 
guilty  of  contributory  negligence  if,  in  his  endeavor  to  escape  dan- 
gers for  which  the  master  provided  no  escape,  he  takes  the  means 
to  preserve  his  life  which  result  in  his  death.** 


SAME— BISK  OF  FELLOW  SERVANTS. 

267.  ^'A  servunt,  when  he  engages  to  serve  a  master,  un- 
dertakes, as  between  himself  and  his  master,  to  run 
all  the  ordinary  risks  of  the  service,  including  the 
risk  of  negligence  upon  the  part  of  a  fellow  servant 

when  he  is  acting  in  the  discharge  of  his  duty  as 
servant  of  him  who  is  the  common  master  to 
both,"*~  tinless, 

(a)  The  master's  negligence  in  the  employment  of  suoh 

fellow  servant,  or 

(b)  His  wrong  in  some  other  respect,  was  the  juridical 

cause  of  the  injury. 

The  rule  as  to  fellow  servants  is  of  modem  origin,  and  is  judge- 
made  law.  The  earliest  case  on  the  point  is  said  to  be  Priestley  t. 
Fowler  (1837).^®^  The  rule  was  first  indisputably  enunciated  in  1841, 
in  a  South  Carolina  case  (Murray  v.  Railroad  Co.).^®^  The  opinion, 
however,  which  really  established  the  doctrine,  was  that  of  Chief 
Justice  Shaw  in  Farwell  v.  Boston  &  W.  R.  Corp.,  in  1842.i*»  In  1858 
the  Scottish  courts  adopted  the  rule,  and  in  the  case  of  Bartonshill 
Coal  Co.  y.  Reid  ^^*  reported  in  full  Chief  Justice  Shaw's  masterly 
judgment. 

Season  of  the  Rvle. 

The  doctrine  of  the  assumption  by  the  servant  of  the  risk  of  the 
negligence  of  his  fellow  servant  is  justified  on  several  grounds. 

Thus,  it  is  urged  that  it  is  expedient  to  throw  the  risk  on  those 

§•  LoulsvlUe  &  N.  R.  Co.  v.  ShlveU's  Adm'r  <Ky.)  18  S.  W.  W4. 

100  Tunney  v.  Midland  Ry.  CJo.  (1866)  L.  R.  1  O.  P.  291-296. 

101  3  Mees.  &  W.  1.    In  1850  (Hutchinson  v.  RaUway  Co.»  5  Bxch.  d43)  tbe 
English  courts  adopted  the  rule  fully  and  completely. 

102  1  McMul.  (S.  C.)  385.  los  4  Mete.  (Mass.)  49.  104  3  MacQ.  266. 
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who  can  best  gaard  against  it,^^'  and  that  its  moral  effect  tendo  to 
secure  the  exercise  of  a  greater  degree  of  care  and  caution  by  am- 
ploy^B.^** 

It  is  more  generally,  and  in  addition,  assigned  as  a  reason,  that 
the  servant  enters  into  a  contract  with  reference  to,  and  impliedly 
assumes  the  risks  resulting  from,  the  negligence  of  his  fellow  serr- 
ants."^ 

Who  are  Fdlow  Servants, 

In  order  that  the  fellow-servant  rule  should  apply,  it  is  necessary 
that  the  complainant  and  the  servant  whose  negligence  causes  the 
wrong  should  have  a  common  master.^^^  It  applies  only  where  the 
servant  sues  his  own  master.^"*  Therefore,  damages  to  a  servant 
for  injury  to  his  wife  produced  by  the  negligence  of  a  fellow  servant 
may  be  recovered  from  the  employer.*^® 

Where  a  servant  in  the  general  employ  of  one  master  is  by  him 
placed  temporarily  under  the  order  of  another,  to  do  the  latter's 
work,  the  servant  of  the  latter,  and  the  servant  so  placed  to  work 
with  him,  are  fellow  servants  in  that  work,  and  neither  master  is 
liable  for  the  damages  resulting  to  one  of  those  servants  from  the 
negligence  of  the  other  while  performing  the  same.^^^  The  rule  does 
not  apply  where  the  employment  is  the  same  but  the  masters  dif- 
ferent.^^^     And,  if  the  master  personally  assist  in  the  conmion  work, 

loB  Farwell  v.  Boston  &  W.  R.  Cotp.,  4  Mete.  (Mass.)  49. 

!•<  SuUivan  v.  Mississippi  &  M.  R.  Go.,  11  Iowa,  421. 

107  Pol.  Torts,  85;  Martin  v.  Chicago  &  A.  Ry.  Co.,  65  Fed.  384;  Northern 
Pac.  R.  Co.  V.  Herbert,  116  U.  S.  642,  6  Sup.  Ct.  590;  Hough  v.  Texas  &  P.  Ry. 
Co.,  100  U.  S.  213;  Gibson  v.  Railroad  Co.,  46  Mo.  163. 

io«  SuUlvan  v.  Tioga  R.  Co.,  112  N.  Y.  643,  20  N.  E.  569;  Johnson  v.  Nether- 
lands Am.  Steam  Nav.  Co.,  132  N.  Y.  576-578,  30  N.  E.  505;  Johnson  v. 
Spear.  76  Mich.  139.  42  N.  W.  1092. 

io»  Smith  V.  New  York  &  H.  R.  Co.,  10  N.  Y.  127-132;  Gerlach  v.  Edel- 
meyer,  88  N.  Y.  645;  Johnson  v.  Lindsay  [1891]  App.  Cas.  371. 

110  Campbell  v.  Harris.  4  Tex.  Civ.  App.  630,  23  S.  W.  35;  Gannon  v.  Housa- 
tonlc  R.  R.,  112  Mass.  234. 

1"  Cregan  v.  Marston,  126  N.  Y.  573,  27  N.  E.  952;  Winterbottom  v.  Wright, 
10  Mees.  &  W.  109. 

112  Kelly  V.  Johnson,  128  Mass.  530;  Phillips  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 
64  Wis.  475,  26  N.  W.  544.  As  where  servants  of  different  masters  are  en- 
gaged on  the  same  building.     Morgan  v.  Smith,  159  Mass.  570,  35  N.  E.  101. 
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he  is  liable  to  his  employes  for  his  negligence.*^'  Where  one  person 
lends  his  serrant  to  another  for  a  particular  employment,  the  servant, 
for  anything  done  in  that  particular  employment,  must  be  dealt  with 
as  a  servant  of  the  man  to  whom  he  is  lent,  although  he  remains  the 
general  servant  of  the  person  who  lent  him;  and,  it.  the  servant  re- 
ceives injuries  in  such  employment  from  the  negligence  of  a  servant 
of  the  person  to  whom  he  is  lent,  he  cannot  recover  therefor.*** 
Servants  of  different  connecting  lines  are  not  fellow  servants,  what- 
ever the  agreement  between  those  connecting  lines  may  be."*^  Serv- 
ants of  an  employer  and  the  servants  of  his  independent  contractors 
are  not  fellow  servants.**' 

268.  COMMON  EMFLOTMENT— The  English  courts  de- 
termine the  relationship  of  fellow  servants  by  the 
test  of  common  employment. 

Mr.  Pollock  states  the  rule  as  to  conunon  employment  as  follows: 
^'All  persons  engaged  under  the  same  employer  for  the  purposes  of 
the  same  business,  however  different  in  detail  those  purposes  may 
be,  are  fellow  servants.  The  kind  of  work  need  not  be  the  same ;  the 
employer  must  be.  They  need  not  be  engaged  in  the  same  depart- 
ment of  service,  but  they  must  be  working  for  a  common  object"  **' 
The  test  is  exceedingly  unsatisfactory,  because  of  the  unavoidable 
difficulty  of  determining  what  is  a  common  employment  This 
varies  with  the  circumstances  of  the  case.  And  so  the  test  is  so 
broad  as  to  be  of  doubtful  value  in  practical  application.  It  almost 
leaves  every  case  to  be  decided  on  its  own  facts.  "The  difficulty 
with  the  definition  is  that  it  needs  defining."  **• 

11*  Ashworth  v.  Stanwiz,  3  El.  &  El.  701;  Lorentz  v.  Robinson,  61  Md.  Gi; 
Grand  Trunk  Ry.  Ck>.  v.  Gummings,  106  U.  S.  700,  1  Sup.  Gt  493. 

11 «  Hasty  V.  Sears,  157  Mass.  123,  31  N.  E.  759. 

lie  Sumvan  v.  Tioga  R.  Go.»  112  N.  Y.  643,  20  N.  E.  569;  Gatawlssa  R.  Go.  ▼. 
Armstrong.  49  Pa.  St  186;  Stetler  v.  Ghicago  &  N.  W.  R.  Co..  46  Wis.  497, 
1  N.  W.  112. 

lie  Coughtry  v.  Globe  Woolen  Go.,  56  N.  Y.  124;  Goodfellow  v.  Boston,  H.  & 
B.  R.  Go.,  106  Mass.  461;  Lake  Superior  Iron  Go.  v.  Erickson,  39  Mich.  492; 
lUinols  Cent  R.  Go.  v.  Cox,  21  lU.  20. 

xiT  Pol.  Torts,  86-«8.  But  see  Morgan  v.  Vale  of  Neath  Ry.  Co.,  6  Best  & 
S.  570,  L.  R.  1  Q.  B.  141). 

in  Cooley,  Torts,  544,  note  1;  Thomp.  Neg.  1026-1031. 
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268.  VICE  FBINCIIPALS— The  American  cases^"  incline  to 
adopt,  as  the  test  of  whether  the  plaintiff  and  an- 
other servant  are  fellow  servants  of  the  same  mas- 
ter, the  doctrine  of  vice  principal. 

260.  A  vice  principal,  as  distinguished  from  a  fellow  serv- 
ant, is  one  to  whom  the  master  has  delegated  some 
absolute  duty  owed  by  the  master  to  his  servants. 
For  the  negligence  of  such  vice  principal,  at  least 
so  long  as  he  is  engaged  in  the  performance  of  such 
duty,  the  master  is  responsible  to  other  servants. 

Omjuaixm  in  Opinion* 

There  is  probably  no  subject  connected  with  the  law  of  negligence 
that  has  given  rise  to  more  yarietj  of  opinion  than  that  of  fellow 
servants.  The  authorities  are  hopelessly  divided  upon  the  general 
subject,  as  well  as  upon  the  question  here  involved.  "It  is  useless 
to  attempt  an  analysis  of  the  cases  which  have  arisen  in  the  courts 
of  the  several  states,  since  they  are  wholly  irreconcilable  in  princi- 
ple, and  too  numerous  even  to  justify  citation."  *-®  It  would  seem, 
however,  that  there  is  a  veiy  general  tendency  on  the  part  of 
American  cases  to  refuse  to  determine  the  relation  by  mere  refer- 
ence to  decisions  that  men  in  specified  relations  are  or  are  not  fel- 
low servants,  but  to  rest  the  determination  of  such  questions  upon 
the  philosophical  basis  of  performance  of  duty,  and  to  adopt  the 
doctrine  of  vice  principal  as  a  test  of  fellow  servant."*       ^ 

Negatmet/y  a8  to  Who  is  a  Vice  Principal. 

Many  of  the  cases,  and  especially  the  earlier  ones,  undertook  to 
define  a  fellow  servant  by  contrasting  him  with  some  one  having 

"•Hankins  v.  New  York,  L.  E.  &  W.  R.  Co..  142  N.  Y.  416,  37  N.  E.  466; 
Momnouth  Min.  &  Manufg  Co.  v.  Erllng,  148  111.  521,  36  N.  E.  117.  And  see 
Bailey,  Mast.  &  S.  cc.  12-18. 

120  Northern  Pac.  R.  Co.  v.  Hambly,  154  U.  S.  349-355.  14  Sup.  Ct.  983. 
See  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  184. 

121  Green  way  v.  Conroy,  160  Pa.  St.  185.  28  Atl.  692;  Card  v.  Eddy  (Mo. 
Sup.)  24  S.  W.  746;  Fllke  v.  Boston  &  A.  R.  Co.,  53  N.  Y.  549;  Crispin  v.  Bab- 
bitt, 81  N.  Y.  516;  Gunter  v.  GranltevHle  Manufg  Co.,  18  S.  C.  262;  Moon's 
Adm*r  v.  Richmond  &  A.  R.  Co.,  78  Va.  745;  Brown  v.  Minneapolis  & 
St.  L.  Ry.  Co.,  31  Minn.  553,  18  N.  W.  834;  Hawkins  v.  Railroad  Co.,  11  N. 
Y.  Law  J.  84. 
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superintendence  or  control;  that  is,  a  "superior  servant.*' ***  Tke 
test  is,  however,  generally  abandoned,  and  it  is  generally  accepted 
that  difference  in  rank,  position,  or  control  does  not  determine 
-whether  or  not  given  men  are  fellow  servants.^**  Therefore,  a  sec- 
tion man  and  i  section  foreman  are  fellow  servants.*** 

It  is  quite  clear,  also,  that,  while  thus  a  vice  principal  is  not  de- 
termined by  rank,  position,  or  control,  neither  is  he  determined  by 
difference  in  employment.  It  is,  however,  by  no  means  a  necessary 
consequence  that  the  doctrine  of  vice  principal  should  exclude  the 
test  of  common  employment.*'*  Such  exclusion  is  likely  to  work 
great  hardship,  and  to  mark  the  departure  as  to  master  and  servant 
from  the  general  rule  of  law.**'  The  tendency,  however,  would  seem 
to  be  to  hold  that  one  who  is  not  a  vice  principal  is  a  fellow  serv- 
ant.**'    On  this  general  subject  the  supreme  court  of  the  United 

19S  Harrison  y.  Railroad  Ck>.,  79  Mich.  409,  44  N.  W.  1034;  Newport  News 
&  M.  V.  Co.  V.  Dentzel's  Adm'r,  91  Ky.  42,  14  S.  W.  958. 

i2«Hofnagle  v.  New  Yorit  Cent.  &  H.  R.  R.  Co.,  55  N.  Y.  008;  McGosker 
V.  Long  Island  R.  Co.,  84  N.  Z.  77;  Allen,  J.,  in  Wright  v.  New  York  Cent 
R.  Co..  25  N.  Y.  562-565;  Hanna  v.  Granger  (R.  I.)  28  Ati.  659;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Martin  (N.  M.)  34  Pac.  536;  Hathaway  v.  Illinois  Cent.  Ry. 
Co.  (Iowa)  60  N.  W.  651. 

12*  Olson  V.  St.  Paul.  M.  &  M.  Ry.  Co.,  38  Minn.  117,  35  N.  W.  866.  fikw, 
also,  NorfoUc  &  W.  R.  Co.  v.  Hoover  (Md.)  29  Atl.  994;  Thorn  v.  Plttard,  *D 
C.  C.  A.  352.  62  Fed.  232.  A  superintendent  may  be  a  fellow  serrant. 
Howard  v.  Hood,  155  Mass.  391,  29  N.  E.  630.  But  see  Chicago  Anderson 
Pressed-Briclj:  Co.  v.  Sobltowiak,  148  IlL  573,  36  N.  E.  572.  Where  a  laborer 
on  a  work  train  is  injured  by  the  negligence  of  one  who  is  both  conductor  of 
the  train,  and  also  foreman  of  the  laborers,— having,  in  the  latter  capacity, 
power  to  hire  and  discharge  the  laborers  at  his  discretion,— the  questioti 
whether  they  are  feUow  servants  is  for  the  Jury.  Mobile  &  O.  R.  Co.  r.  Mas- 
sey,  152  lU.  144,  38  N.  E.  787.  See,  also,  Baltimore  &  O.  R.  Co.  v.  BaiiKh. 
149  U.  8.  368.  13  Sup.  Ct.  914;  Kennedy  v.  Spring,  160  Mass.  203,  35  N.  ■. 
779.  Held  not  to  be  fellow  servants:  Chicago  Anderson  Pressed>Brick  Go.  v. 
Sobkowiak.  148  111.  573.  36  N.  E.  572;  Libby,  McNeiU  &  Libby  v.  Scherman« 
140  HI.  540.  34  N.  E.  801. 

126  Evans  v.  Carbon  HUl  Coal  Co.,  47  Fed.  437;  Nashville  &  C.  R.  Co.  v.  Car- 
roll, 6  Helsk.  347;  Dixon  v.  Chicago  &  A.  R.  Co.,  109  Mo.  413,  19  S.  W.  412; 
Chicago  &  N.  W.  R.  Co.  v.  Moranda,  93  111.  302. 

126  See  Northern  Pac.  R.  Co.  v.  Hambly,  154  U.  S.  349,  14  Sup.  Ct.  fl63: 
Baltimore  &  O.  R.  Co.  v.  Baugh,  149  U.  S.  368.  13  Sup.  Ct.  914. 

127  FarweU  v.  Boston  &  W.  R.  Corp.,  4  Mete.  (Mass.)  49;  Neal  v.  Northern 
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States  has  said:  '^To  hold  the  principal  liable  whenever  there  are 
gradations  of  rank  between  the  person  receiving  and  the  person 
cansing  the  injury,  or  whenever  they  are  employed  in  different  de- 
partments of  the  same  general  service,  would  result  in  frittering 
away  the  whole  doctrine  of  fellow  service."  **• 

Performance  of  Duty  the  Test, 

Positively  one  employ^  becomes  vice  principal  of  another  duly 
when  he  is  intrusted  with  the  performance  of  some  absolute  and 
])ersonal  duty  of  the  master  himself.  These  duties  are  not  only 
absolute,  but  they  are  also  inalienable  and  nonassignable.  They 
may  be  devolved  on  others  by  the  master,  but  not  without  recourse 
to  him.  For  negligence  in  the  discharge  of  these  duties  he  is  liable. 
It  is  immaterial  whether  such  negligence  is  his  own  or  that  of  his 
servant.  In  this  sense  the  servant  is  the  alter  ego  of  the  master 
or  vice  principal."*  The  master's  absolute  and  personal  duties 
have  been  already  considered.  Breach  of  any  one  of  them  by  a 
servant  is  the  master's  wrong. 

Thus,  where  the  determination  of  the  sufficiency  of  appliances  for 
holding  a  railroad  train  in  descending  a  grade  was  left  to  the  con- 
ductor, the  decision  of  the  conductor  was  the  decision  of  the  rail- 
road  company,  and  the  company  was  liable  for  the  death  of  a  brake- 


Pac.  R.  Ck>.,  57  Minn.  365,  59  N.  W.  312.  GeneraUy,  as  to  the  adoption  of  Hie 
test  of  yice  principal  to  the  exclusion  of  the  doctrine  of  common  employment, 
see  Brown  v.  Winona  &  St.  P.  R.  Co.,  27  Minn.  162,  6  N.  W.  484;  Chamberlain 
T.  Milwaukee  &  M.  R.  R.  Co.,  7  Wis.  425;  Cooper  v.  MUwaukee  &  P.  D.  Ry. 
Co.,  23  Wis.  668;  Dwyer  v.  American  Exp.  Co.,  55.  Wis.  453.  13  N.  W.  471; 
Blazinsl^i  v.  Perl^ins,  77  Wis.  9,  45  N.  W.  947;  Chapman  v.  Brie  Ry.  Co.,  55 
N.  Y.  579;  Dewey  v.  Detroit.  G.  H.  &  M.  Ry.  Co..  97  Mich.  329.  56  N.  W. 
756;  Potter  v.  New  York  Cent.  &  H.  R.  R.  Co.,  136  N.  Y.  77,  32  N.  B.  603; 
Stutz  y.  Armour.  84  Wis.  623.  54  N.  W.  1000;  Schaible  y.  Lake  Shore  &  M. 
8.  Ry.  Co.,  97  Mich.  318,  56  N.  W.  565. 

i««  Northern  Pac.  R.  Co.  y.  Hambly.  154  U.  S.  349-360,  14  Sup.  Ct  983. 

129  Dillon,  J.,  in  24  Am.  Law  Rev.  184.  Bt  ylde  Johnson  y.  Boston  Tow- 
boat  Co.,  135  Mass.  209;  Sulliyan  y.  Hannibal  &  St.  J.  Ry.  Co.,  107  Mo.  68,  17 
S.  W.  748;  Green  way  y.  Conroy,  160  Pa.  St.  185,  28  Atl.  692;  Chicago  Anderson 
Fressed-Brlck  Co.  y.  Sobkowiak,  148  111.  573,  36  N.  B.  572;  Gabrielson  y.  Way- 
dell,  135  N.  Y.  1,  31  N.  B.  969;  Hussey.  y.  Coger,  112  N.  Y.  614.  20  N.  B.  656; 
The  Car  Float  No.  16,  9  C.  O.  A.  521,  61  Fed.  364;  Hanklns  y.  New  York,  L.  B. 
&  W.  R.  Co.,  142  N.  Y.  416,  37  N.  B.  466. 
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man  on  snch  train,  caused  by  the  insufficiency  of  the  appliances 
used."® 

Serrants  who  are  charged  with  the  duty  of  supplying  safe  ma- 
chinery are  not  to  be  regarded  as  fellow  servants  with  those  who 
are  engaged  in  operating  it.^*^ 

The  negligence  of  inspectors  is  not  the  negligence  of  a  fellow  serv- 
ant, but  of  a  vice  principal,  and  entitles  a  servant  injured  thereby 
to  recover  against  the  master,*** 

Where,  however,  the  general  work  includes  the  construction  or 
preparation  of  the  appliances  (as  where,  in  erecting  a  building,  the 
employes  construct  a  scaffold),  they  are  fellow  servants  in  respect 
to  the  negligence  of  one  of  them  in  constructing  such  appliances,  as 
well  as  in  respect  to  the  negligence  of  such  a  one  in  doing  other 
work.  Here  the  master  is  said  not  to  have  undertaken  the  duty 
of  furnishing  or  adopting  the  appliances  by  which  the  work  is  to 
be  performed.  This  duty  is  assumed  by  the  workmen  themselves, 
and  the  master  is  exempt  from  responsibility  if  suitable  materials 
are  furnished  and  suitable  workmen  are  employed  by  hiuL***  But 
the  cases  are  not  in  entire  harmony.***  If,  however,  the  master  was 
negligent  in  furnishing  suitable  material,  and  retained  the  direc- 
tion and  charge  of  the  staging  himself,  he  is  liable.*'* 

Whether,  in  a  given  case,  a  given  servant  is  a  fellow  servant  or 

ISO  Wooden  v.  Western  N.  Y.  &  P.  R.  Co.  (Super.  Ct.  Buff.)  18  N.  Y.  Supp. 
840;  Pantzar  v.  Tilly  Foster  I.  M.  Co.,  99  N.  Y.  368,  2  N.  B.  24;  Cadden  v. 
American  Steel  Barge  Co.,  88  Wis.  409.  60  N.  W.  800. 

181  Ford  V.  Fitchburg  R.  B.,  110  Mass.  240. 

132  Chicago  &  E.  I.  R.  Co.  v.  Kueirim,  48  111.  App.  243;  Id.,  152  IlL  458, 
39  N.  E.  324.  Contra,  Jarman  y.  Chicago  &.  G.  T.  Ry.  Co.,  98  Mich.  135.  57 
N.  W.  32. 

i«8  Kelley  v.  Norcross,  121  Mass.  508;  O'Keefe  v.  Brownell,  156  Mass.  131. 
30  N.  E.  479;  Marsh  v.  Herman,  47  Minn.  537,  50  N.  W.  611;  Noyes  ▼. 
Wood,  102  Cal.  389,  36  Pac.  766;  Peschel  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  62 
Wis.  338,  21  N.  W.  269;  Filbert  v.  Delaware  &  H.  Canal  Co.,  121  N.  T.  207- 
212,  23  N.  E.  1108;  Nixon  v.  Selby  Smelting  &  Lead  Co.,  102  Cal.  458,  36  Pac. 
803. 

1S4  Sims  v.  American  Steel  Barge  Co.,  56  Minn.  68,  57  N.  W.  322;  Cadden  t. 
American  Steel  Barge  Co.,  88  Wis.  409,  60  N.  W.  800;  McNamara  v.  MacDon- 
ough,  102  CaL  575,  36  Pac.  941. 

iss  Arkerson  v.  Dennison,  117  Mass.  407. 
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a  plaintiff  or  a  vice  principali  is  a  question  of  law,  and  not  one  of 
fact"' 

The  Doctrine  of  the  Supreme  Court  of  the  United  States, 

In  the  celebrated  case  of  Chicago,  M.  &  St  P.  By.  Co.  v.  Koss,"^ 
a  conductor,  with  supreme  power  and  sole  direction  over  his  train, 
caused  a  collision  by  gross  carelessness.  Under  the  circumstances 
he  was  held  not  to  be  a  fellow  servant  of  the  injured  engineer. 
This  case  was  commonly  regarded  as  inconsistent  with  the  general 
course  of  authority,  holding  that  neither  authority  nor  control  of 
the  servant  (i.  e.  a  superior  servant),  nor  his  grade  in  the  employ- 
ment, nor  department  of  services  were  tests  of  who  are  and  who  are 
not  fellow  servants.  The  court,  however,  did  not  hold  it  to  be  "uni- 
versally true  that  when  one  servant  has  control  over  another  they 
cease  to  be  fellow  servants  within' the  rule  of  the  master's  exemp- 
tion from  liability,  but  did  hold  that  an  instruction  couched  in  such 
general  language  was  not  erroneous  when  applied  to  the  case  of  a 
conductor  having  exclusive  control  of  a  train  in  relation  to  other 
employes  of  the  company  acting  under  him  on  the  same  train.  The 
conductor  was,  in  the  language  of  the  opinion,  clothed  with  the  con- 
trol and  management  of  a  distinct  department.  He  was  'a  super- 
intending officer.'  •  •  •  He  had  *the  superintendence  of  a  de- 
partment'" *••  A  later  opinion  of  the  supreme  court  held  that  an 
engineer  and  fireman  are  fellow  servants.  In  this  the  courts  say 
that  the  rightful  test  for  determining  who  are  fellow  servants  is: 
'^There  must  be  some  personal  wrong  on  the  part  of  the  master; 
some  breach  of  positive  duty  on  his  part  If  he  discharges  all  that 
may  be  called  positive  duty,  and  is  himself  guilty  of  no  neglect,  it 
would  seem  as  though  he  was  absolved  from  all  responsibility,  and 
that  the  party  who  caused  the  injury  should  be  himself  alone  re- 
sponsible. ♦  ♦  ♦  The  question  turns  rather  on  the  character  of 
the  a<:t  than  on  the  relations  of  the  employes  to  each  other.  If  the 
act  is  one  done  in  the  discharge  of  some  positive  duty  of  the  mas- 
ter to  the  servant,  then  negligence  in  the  act  is  the  negligence  of  the 
master;  but  if  it  be  not  one  in  the  discharge  of  such  positive  duty, 

isa  McGlnty  y.  Athol  Reservoir  Ck>.»  155  Mass.  183,  29  N.  E.  510. 

1"  112  U.  a  377,  5  Sup.  Ct  184. 

1S8  Baltimore  &  O.  B.  Go.  v.  Baugh,  149  U.  S.  368-382,  13  Sup.  Gt.  914. 
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then  there  shoald  be  some  personal  wrong  on  the  part  of  the  em- 
ployer before  he  is  held  liable  therefor.''  "• 

In  Gardner  v.  Michigan  Cent  R  Co.***  it  was  distinctly  recog- 
nized that  the  rule  exempting  the  master  from  liability  for  injuries 
caused  to  a  servant  by  a  fellow  servant  is  subject  to  the  exception 
that  the  master  is  bound  to  use  due  care  in  furnishing  safe  instro- 
mentalities  for  performing  the  work,  and  is  liable  for  damages  occa- 
sioned by  a  neglect  or  omission  to  fulfill  this  obligation,  whether  it 
arises  from  his  own  want  of  care,  or  that  of  his  agent  to  whom  he 
intrusts  the  duty.  However,  in  Northern  Pac  R  Co.  v.  Hambly,*** 
Brown,  J.,  selected  as  the  most  satisfactory  test  of  liability  this: 
If  the  departments  of  the  two  servants  are  so  far  separated  from 
each  other  that  the  possibility  of  coming  in  contact,  and  hence  of 
incurring  danger  from  the  negligent  performance  of  the  duties  of 
such  other  department,  could  not  be  said  to  be  within  the  contem- 
plation of  the  person  injured,  the  doctrine  of  fellow  servant  should 
not  apply.  It  would  thus  seem  that  the  supreme  court,  having 
originally  accepted  the  test  of  superior  servant,  has  finally  adopted 
the  test  of  a  vice  principal,**^  without  excluding  common  employ- 
ment as  a  supplementary  test 

261.  OONOUBRENT  NEQUQENOE  OF  MASTER— The 
plaintiff  servant  does  not  assume  the  risk  of  the 
neg:lig:ence  of  a  fellow  servant  where  the  master 
has  been  neg^lig^ent  in  providing  an  improper  fellow 
.  serveoxt,  unless  the  plaintiff  servant  can  be  held  to 
have  assumed  such  risk  upon  the  principles  gov- 
erning: the  assumption  of  ordinary  risks,  exclusive 
of  the  risk  of  negligence  of  a  fellow  servant. 

The  servant  has  a  right  to  rely  upon  the  performance  of  the  abso- 
lute duties  of  the  master.  One  of  these  duties  is  to  furnish  proper 
and  su£Sciently  numerous  fellow  servants.    If,  however,  the  master 

189  Baltimore  &  O.  R.  Co.  v.  Baugh,  149  U.  S.  368,  13  Sup.  Ct  914,  920.  021. 

1*0  150  U.  S.  349,  3fl0,  14  Sup.  Ct.  140. 

1*1 154  U.  S.  349-355,  14  Sup.  Ct.  983. 

142  Atchison,  T.  &  S.  F.  R.  Co.  v.  Reesman,  9  C.  C.  A.  20,  60  Fed.  STO. 
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fails  in  the  performance  of  these  duties,  and,  notwithstanding  such 
failnre,  a  servant  continues  to  work,  for  example,  with  a  danger- 
ously  incompetent  fellow  serrant,^^*  or  an  insufficient  number  of 
them,^**  he  assumes  the  risk  of  their  negligence,  subject  to  excep- 
tions goyeming  the  assumption  of  ordinary  risk.  But,  if  the  serv- 
ant be  placed  at  work  with  which  he  is  unfamiliar,  and  different  from 
and  more  hazardous  than  the  service  for  which  he  is  employed,  he 
does  not  assume  the  risk  of  the  negligence  of  a  fellow  servant*** 
Nor  does  he  if  the  master  promise  to  subsequently  provide  a  safe 
fellow  servant.^**  And  it  has  been  held  that  a  servant's  assump- 
tion of  risk  in  working  with  aa  inexperienced  servant  waives  the 
negligence  of  the  company  in  furnishing  such  a  servant,  but  that 
the  waiver  does  not  extend  to  any  negligence  of  which  the  fellow 
servant  himself  may  be  guilty.  "If  he  fails  in  any  resi)ect  to  come 
up  to  the  measure  of  diligence  which  under  the  circumstances  he 
ought  to  exercise,  consent  to  serve  with  him  would  not  cut  oft  the 
right  to  recover  for  any  injury  occasioned  by  that  negligence.''  **' 

262.  The  servant  assmnes  the  risk  of  fhe  negligence  of  his 
fellow  servants,  and  not  that  of  his  master.  If  the 
injury  of  which  he  complains  is  caused  by  the  con- 
current negligence  of  both  the  master  and  a  fellow 
servant,  he  is  entitled  to  recovery. 

The  rule  as  to  the  exemption  from  liability  of  the  master  for  in- 
jury to  a  servant  caused  by  the  negligence  of  a  fellow  servant  is  fre- 
quently said  to  apply  only  where  the  master  has  not  been  negligent 
in  the  selection  of  such  careless  or  otherwise  improper  fellow  serv- 

148  Richmond  &  D.  R.  Co.  v.  Mitchell,  92  Ga.  77,  18  S.  E.  290;  Sonthers 
Kansas  Ry.  Go.  v.  Drake,  53  Kan.  1,  85  Pac.  825. 

i«4  Warmington  ▼.  Atchison,  T.  &  S.  F.  R.  Co.,  46  Mo.  App.  169;  Hatt  ▼. 
Nay,  144  Mass.  186,  10  N.  E.  807;  Consolidated  Coal  &  Min.  Co.  v.  OUiy*a 
Adm'r,  61  Ohio  St.  542,  38  N.  E.  610. 

145  Lalor  V.  Chicago,  B.  &  Q.  R.  Co.,  52  111.  401. 

i4«Wu8t  V.  Erie  City  Iron  Works,  149  Pa.  St.  263,  24  Atl.  291;  Laning  v. 
New  York  Cent.  R.  Co.,  49  N.  Y.  521;  Odell  v.  New  York  Cent.  &  H.  R.  B. 
Co.,  120  N.  Y.  323,  24  N.  E.  478. 

147  Richmond  &  D.  R.  Co.  v.  Morley,  92  Ga.  84,  18  S.  E.  361;  Francis  ▼. 
Kansas  City,  St  J.  &  Q.  B.  R.  Co.,  127  Mo.  668,  28  S.  W.  842,  and  30  S.  W.  129. 
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ants.  This,  however,  is  too  narrow  a  statement  of  the  rule.  The 
true  principle  would  seem  to  be  that  this  is  only  one  of  a  class  of 
eases  where  the  wrong  both  of  the  master  and  of  a  fellow  servant 
combine  to  do  injury,  and  that,  whenever  the  master  has  been  guilty 
of  a  breach  of  duty  to  a  servant,  he' cannot  defend  himself  by  say- 
ing that  the  negligence  of  a  fellow  servant  also  contributed  to  the 
injury.**®  Thus,  an  employer  is  liable  for  an  injury  to  an  employ^ 
caused  by  a  defective  machine,  even  though  the  negligence  of  a 
co-employd  may  have  contributed  to  the  result.***  If,  however,  no 
negligence  can  be  really  traced  to  the  master,  as  where  a  fellow 
servant  selected  an  improper  instrument  when  he  could  have  had  a 
proper  one,  the  master  is  not  liable.***"  But  the  concurrent  negli- 
gence which  may  entitle  a  servant  to  recover  notwithstanding  the 
ii^gligence  of  a  fellow  servant  need  not  be  the  negligence  of  the 
master  in  person;  it  is  suflBcient  if  it  be  the  negligence  of  a  vice 
principal  or  superior  servant  who  is  not  a  fellow  servant*** 

263.  STATUTORY  CHANGES— The  doctrine  of  feUow 
servants  has  been  severely  criticised  and  has  been 
generally  altered  by  statute. 

The  reaction  of  the  rule  against  the  master  and  servant  appears 
less  distinctly  in  the  decisions  of  such  states  as  Ohio,  Kentucky, 
and  Tejinessee  than  in  its  repeal  or  modification  by  English  and 
American  statutes.**^*    In  general,  these  statutes  exempt  employes 

1*8  Graver  v.  Christian,  36  Minn.  413,  31  N.  W.  457;  Stringham  v.  Stewart. 
100  N.  Y.  516,  3  N.  E.  575;  Elmer  v.  Locke,  135  Mass.  575;  Pullman  Palace 
Car  Co.  v.  Laack,  143  111.  242,  32  N.  E.  285;  Browning  v.  Wabash  Western  Ry. 
Co.,  124  Mo.  55,  27  S.  W.  044. 

i4»  Young  V.  New  Jersey  &  N.  Y.  Ry.  Co.,  46  Fed.  160,  affirmed  1  C.  C  A. 
428,  49  Fed.  723;  Grand  Trunk  Ry.  Co.  v.  Cummlngs,  106  U.  S.  700,  1  Sap. 
Ct.  493;   Rogers  v.  Leyden,  127  Ind.  50-53.  26  N.  E.  210. 

leoThyng  v.  Fltchburg  R.  R.,  156  Mass.  13,  30  N.  E.  169;  HelTeren  t. 
Northern  Pac.  R.  Co.,  45  Minn.  471,  48  N.  W.  1,  526,  followed  In  Rawley  v. 
CoUiau,  90  Mich.  31,  51  N.  W.  350. 

151  Norfolk  &  W.  Ry.  Co.  v.  Phelps,  90  Va.  665.  19  S.  E.  652;  Northwestern 
Fuel  Co.  V.  Danielson,  6  C.  C.  A.  636,  57  Fed.  915;  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  V.  Clark,  6  C.  C.  A.  281.  57  Fed.  125. 

>>2  A  partial  collection  of  statutes  will  be  found  in  2  Hary.  Law  Rer.  212. 


§   263)  FELLOW  SERVANTS — STATUTORY    CHANGES.  531 

of  railroad  companies  from  the  operation  of  the  rule  of  fellow  serv- 
ants. The  supreme  court  of  the  United  States  has  sustained  a 
Kansas  statute  of  this  character.^''  In  some  states  acts  of  this 
kind  have  been  held  valid  only  so  far  as  concerns  those  employes 
engaged  in  the  peculiarly  hazardous  business  of  railroading.***  On 
the  other  hand  it  has  been  held  that  the  statute  was  not  limited 
to  any  class  of  employes.*""  Unless  the  case  at  bar  is  shown  to  be 
within  the  scope  of  statutory  provision  the  common-law  rule  as  to 
fellow  servants  still  prevails. 

Et  Tide  Law  Q.  R.  (London)  April,  1890;  24  Am.  Law  Rev.  63.  The  English 
employer's  liability  acts  (e.  g.  1875,  38  &  30  Vict;  1880,  43  &  44  Vict.)  are 
essentially  enforced  in  Massachusetts  and  Alabama.  McCauley  v.  Norcross, 
155  Mass.  584,  30  N.  E.  464;  Shinners  v.  Proprietors  of  Locks  &  Canals,  1.54 
Mass.  168,  28  N.  B.  10;  Downey  v.  Sawyer,  157  Mass.  418,  32  N.  E.  654; 
Cashman  v.  Chase,  156  Mass.  342,  31  N.  E.  4. 

IS*  Missouri  Pac.  Ry.  Co.  v.  Mackey,  127  U.  S.  205,  8  Sup.  Ct.  1161. 

is^McAunlch  v.  Mississippi  &  M.  R.  Co.,  20  Iowa,  338;  Missouri  Pac.  Ry. 
Co.  V.  Haley,  25  Kan.  35;  Herrick  v.  Minneapolis  &  St.  L.  Ry.  Co.,  31  Minn. 
11, 16  N.  W.  413;  StefPenson  v.  RaUway  Co.,  45  Minn.  355,  47  N.  W.  1068. 

1S5  Thompson  y.  Central  Railroad  &  Banking  Co.,  54  Ga.  509;  Ditberner  y. 
(tiicago,  M.  &  St  P.  Ry.  Co.,  47  Wis.  138,  2  N.  W.  69. 
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A 

ABATI»iBNT,. 

of  nnisance  by  act  of  party,  445. 
by  action,  446. 

ABSTRACT  CLBRKS, 
llabUlty  of.  82. 

ACTIONS, 

ex  contractu  and  ex  delicto,  II* 

forms  of,  12. 

real,  personal,  or  mixed,  12. 

trespass,  12. 

statute  of  Westminster  II.,  18. 

actions  on  the  case,  13. 

assumpsit,  18. 

detinue,  13. 

conversion,  13. 

trespass  on  the  case,  18. 
effect  of  abolishing  forms  of,  21. 
for  public  wrongs,  special  damage,  59. 
transitory  actions,   64. 
cause  of  action  as  to  time,  65. 

ADJECTIVE   LAW, 
of  torts,  2,  5. 

torts  and  crimes  distinguished,  5. 
in  what  courts  torts  are  cognizable,  9. 
administration  of  the  law  of  torts  by  courts  of  conounon  law,  U. 

ADULTERY, 

action  by  husband,  275. 

ADVICE  OF  COUNSEL, 

as  a  defense  in  action  for  malicious  prosecution,  357. 

AGENTS, 

of  legislature,  liabiUty,  72. 

HALS,  TOBTB  (801; 
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AQGRAVATION  AND  MITIGATION  OF  DAMAGES, 
see  "Damages.*' 

AGREEMENT, 

discharge  or  limitation  of  liability  for  torts  by,  171* 
before  damage,  yalldity,  171. 
after  damage,   17G. 

ALIEN  ENEMIES, 

right  to  sue  in  tort,  101. 

ANIMALS, 

liability  for  damage  by,  459. 

ANTICIPATION, 

no  duty  to  anticipate  negligence,  492, 

ARREST, 

with  and  without  warrants,  248. 

ASSAULT  AND  BATTERY, 
assault  defined,' 252. 

threats  do  not  constitute,  253. 
apparent  means  of  eflTecting  attempt,  258. 
battery  defined,  254. 
force  and  intent,  255. 
force,  255. 

fault  or  intention,  266L 
defenses,  257. 

justification,  257. 

private  defense  of  person,  257. 

defense  of  family,  servants,  and  friends,  25& 

of  property,  258. 
commensurate  defense,  259. 
authority,  260. 
mitigation,  261. 

ASST7MPSIT, 

waiver  of  tort  and  suit  in,  20l 
election  to  sue  infant  in,  99. 

ASSUMPTION  OF  RISK, 
see  "Master  and  Servant" 

AUTHORITY, 

authorizing  wrongs,  landlord  and  tenant,  181. 
as  a  defense  in  assault  and  battery,  260. 

AUTHORIZED  ACTS, 
not  actionable,  54. 
unauthorized  acts,  83. 
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AT7TH0RIZBD  AOTS-Contlnaed, 
exercise  of  statntory  rights,  86. 
abuse  or  excess  of  authority,  88. 
liability  of  municipal  corporation  for  unauthorized  acts  of  agents  or 

officers,  107. 
legaUzed  nuisance,  489. 

AYOIDABLB  CONSEQUBNOES, 

avoiding  unnecessary  damage  after  injury,  493. 

B 

BAIIiMBNT, 

does  not  create  relation  of  master  and  servant,  139. 
contract  duty,  negligence,  409. 

BANK, 

liability  for  negligence  of  correspondent,  163. 

BOYCOTTS, 

as  actionable  conspiracy,  386. 

BURDEN  OF  PROOF, 
to  show  negligence,  482. 
burden  of  showing  contributory  negligence,  48S* 

C 

CARRIERS. 

right  to  contract  against  negligence,  172. 
Contract  duty,  negligence,  470. 

CASE, 

trespass  on  the  case,  13. 

trespass  and  case  distinguished,  14. 

CAUSE, 

see  '*Damages." 
connection  as  proximate  cause,  43. 
proximate  cause  defined,  44. 

conspicuous  antecedent,  4S. 

a  question  of  fact,  46. 

illustrations  of  proximate  and  remote  causes,  47. 

condition  not  a  cause,  47. 

proximate  cause  need  not  be  sole  cause,  48. 
deceit  as  cause  of  damage,  342. 
contributory  negligence,  connection  as,  493. 

CHARITIES, 

public  charities,  liability  for  torts,  110. 


604  INDBX. 

[Tlie  figures  refer  to  pBgeB.] 

CHILDREN, 

liability  for  negligence,  465. 

G^VIL  DAMAGE  ACTS, 
damages  under,  242, 

OLERKS  OF  COURT, 
liability  of,  82. 

COMMAND, 

liability  by  reason  of,  see  "Master  and  Servant** 

COMMON  EMPLOYMENT, 
see  "Master  and  Servant." 

COMMON  RIGHTS, 

damage  incident  to  exercise  of,  not  actionable,  89. 

COMPARATIVE  NEGLIGENCE, 
see  "Negligence." 

COMPENSATORY  DAMAGES, 
see  "Damages.* 


«f 


CONDUCT  AT  PERIL, 

when  one  acts  at  peril,  62. 

CONFIDENTIAL  RELATIONS, 

privilege  of  communications  in,  318. 

CONSENT, 

variations  In  right  to  sue  based  on,  24,  116. 
liability  by  consent  or  command,  35. 
of  state  to  liability,  70. 

volenti  non  fit  injuria,   116. 

leave  and  license^  116. 

knowledge  and  option,  117. 

limited  by  parties,  118. 
by  law,  118. 
of  owner  or  occupant  as  a  defense  to  trespass,  SOX 

CONSEQUENTIAL  DAMAGES, 
see  "Damages." 

CONSIDERATION, 

for  discharge  of  liability,  178. 

CONSPIRACY, 
defined,  364. 

injuiy  the  gist  of  the  action,  865. 
use  of  cliarge  of  conspiracy,  366. 
strikes  and  boycotts,  366. 
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CONSTABLES, 
liability  of,  81. 

CONTINUING   TORTS, 
or  completed  torts,  27* 

CONTRACT. 

express  and  implied,  15. 

sued  ex  delicto,  19. 

election  of  remedies  against  infant,  98. 

discharge  or  limitation  of  liability  for  torts  by,  171, 

malicious  Interference  with  contract,  362.  ■ 

contract  duty,  negligence,  468. 

action  by  stranger  for  negligent  breach,  471, 

effect  of  limitations  as  to  third  persoos,  474. 

CONTRIBUTION, 

between  Joint  tort  feasors,  124. 

CONTRIBUTORY  NBOLIGBNCE, 
see  "Negligence." 
burden  of  proof,  485. 

CONVERSION, 

see  "Trover  and  Conversion." 

CONVICTS, 

right  to  sue,  101. 
assumption  of  risk  by,  519. 

CORPORATIONS, 

liability  of  private  corporations  for  torts,  101* 

ultra  vires,  108. 

scope  of  agents'  or  servants'  authority,  104. 

engaged  in  public  worlE  for  profit,  109. 

public  charities,  110. 

liability  for  exemplary  damages,  235. 

CORPSE, 

property  in,  9. 

COURSE  OP  EMPLOYMENT, 
see  "Master  and  Servant" 

COURT  AND  JURY, 

function  of,  exemplary  damages,  236. 

aggravation  and  mitigation  of  damages,  237. 
excessive  and  inadequate  damages,  238. 
in  action  for  defamation,  297. 
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COURT  AND  JURY— Continued, 

In  action  for  malicious  prosecution,  858. 
neglis^ent  violation  of  statutory  duty,  477. 
negligence,  4S0. 

COURTS, 

in  what  courts  torts  are  cognizable,  9. 

torts  not  recognized  In  dlyorce,  ecclesiastical,  or  probate  court!,  9L 

torts  not  recognized  by  courts  of  admiralty,  10. 

torts  not  recognized  in  courts  of  equity,  11. 

CRIMES. 

distinguished  from  torts,  5. 

mental  attitude  of  wrongdoer,  7* 
remedy,  8. 

CRIMINAL  CONVERSATION, 
action  by  husband,  275. 

CUSTOM, 

care  with  reference  to,  464. 

D 

DAMAGES, 

an  essential  element  of  legal  wrongs,  50,  62. 
for  torts,  197,  199. 
nominal  damages,  199. 

de  minimis  non  curat  lex,  199. 

maxim  explained,  202. 
establish  rights,  204. 
compensatory  damages,  205. 

compensation,  not  restitution,  the  proper  test,  205. 
when  a  question  of  law,  206. 
proximate  and  remote  consequences,  207. 
direct  and  consequential  losses,  208. 
consequential  losses,  210. 

proximate  and  remote  consequential  losses,  210. 
consequential  losses  In  general,  211. 
.    illustrations  of  proximate  and  remote  consequences,  217* 
anticipation  of  consequences,  220. 
entirety  of  demand,  222. 
past  and  future  losses,  223. 
repetition  of  wrong,  223. 
continuing  torts  and  breaches  of  contract,  223. 

illustrations,  224. 
for  continuing  trespasses  and  nuisances,  224. 
damage  caused  by  permanent  structure,  225. 
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DAMAGES-<3oiitiiiued, 

continuing  trespasses  and  nuisances,  225. 
elements  of  damage,  229. 

pecuniary  loss,  230. 

physical  pain  and  Inconvenience,  2SU 

mental  suffering,  231. 
exemplary  damages,. 234. 

who  liable,  235. 

matters  of  practice,  236. 
aggravation  and  mitigation  of  damages,  237. 
excessive  and  inadequate  damages,  238. 
statutory  changes,  241. 

extent  of  recovery,  241. 

double  and  treble  damages,  24L 

for  death  by  wrongful  act,  241. 

civil  damage  acts,  242. 
mitigation  of,  for  assault  and  battery,  261. 

in  actions  for  defamation,  320. 
for  injuries  to  child,  see  ••Parent  and  Child.'* 
exemplary  damages  for  injuries  to  child,  209. 
as  the  gist  of  libel  and  slander,  289. 

special  damages  In  action  for  slander  of  title  or  property,  326. 
the  gist  of  deceit,  347. 

are  the  gist  of  action  for  malicious  prosecution,  359. 
in  action  for  trespass,  396. 
for  waste,  402. 
for  conversion,  416. 
special  damages  for  conversion,  418. 
exemplary  damages  for  conversion,  418. 
as  the  gist  of  nuisance,  434. 
for  nuisance,  448. 
the  gist  of  actions  for  negligence,  487. 

DAMNUM  ABSQUE  INJURIA, 

maxim  applied  and  explained,  51. 
damages  incident  to  authorized  acts,  54,  89. 

DANGEROUS  INSTRUMENTALITIES, 
see  ••Negligence." 

DEATH, 

discharge  of  liablUty  for  torts  by,  183. 
actio  personalis  moritur  cum  persona,  183. 
action  for  death  by  wrongful  act,  184,  186. 
Lord  CampbeU's  Act,  186. 
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DEATH  BY  WRONGFUL  ACT. 
action  for,  186. 
damages  for,  241. 

DECEIT, 

defined,  328. 

the  wrongful  conduct  of  defendant,  828L 

the  fraudulent  Intent,  329. 

false  statement  with  Imowledge,  830. 

false  statement  without  knowledge  or  belief  In  truth,  880. 

false  statements  without  knowledge,  but  with  negligence.  881« 
the  English  rule,  331. 
the  American  rule,  881. 
false  representations,  333. 
express  misrepresentation,  333. 
implied  misrepresentation,  334. 
assertion  of  falsehood  or  suppression  of  truth,  83i» 
expression  of  opinion,  335. 
representations  of  law,  337. 
promise,  338. 
inducing  acts  on  plaintiff's  behalf,  839. 

with  respect  to  other  specified  persons,  840. 

with  respect  to  party  making  statement,  241. 
conduct  of  plaintiff,  342. 
connection  as  cause,  842. 
plaintiff  must  have  been  deceived,  842. 
reliance  on  representations,  843. 
materiality  of  representations,  344. 
conduct  of  plaintiff  as  a  bar  to  relief,  315. 
contributory  negligence,  345. 
damages,  347. 

DEFAMATION, 

publication  of  blasphemous  words,  10. 

defamation  defined,  281. 

slander  of  property  or  title,  281. 

libel,  slander,  and  malicious  prosecution  distinguished,  282L 

publication,  282. 

what  constitutes,  284. 

the  giving  out,  284. 

the  taking  in  by  third  persons,  280. 
republication,    286. 
application  to  plaintiff,  287. 

personal  application,  287. 

disparaging  sense,  288. 
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DBFAMATION— Continued, 

damage  as  the  gist  of  libel  and  slander,  288. 
presumption  in  action  for  slander,  280. 
damages  presumed,  280. 
special  injury,  nominal  damages,  290. 
pecuniary  loss,  280. 
proximate  or  remote  damages,  281. 
presumption  in  action  for  libel,  damages  presumed,  283. 

words  defamatory  per  se  in  libel*  but  not  In  slander,  281^ 
special  injury  in  libel,  285. 
mental  suffering,  285. 
construction  of  language  used,  28QL 
function  of  court  and  Jury,  287. 
signification  of  words,  287. 
innocent  words,  287. 

words  defamatory  per  se,  imputing  a  crime,  28& 
New  York  rule,  288. 
General   American   rule,   287. 
words  injurious  to  calling,  288. 
contagious  disease,  301. 
words  tending  to  dishersion,  302. 
ambiguous  words,  302. 
malice^  308. 

malice  which  must  be  proved,  305. 
actual  malice,  306. 
statutory  defenses,  307. 
common-law  defenses,  308. 
Justification,   308. 

truth  as  a  Justification,  308. 
privilege  as  a  Justification,  310. 
absolute  privilege.  Judicial,  310. 
legislative,   311. 
official  communications,  312. 
qualified  privilege,  312. 
fair  report,  313. 

reports  of  Judicial  proceedings,  318. 
reports  of  public  meetings,  314. 
fair  comment  and  criticism,  books,  814. 
comment  and  criticism,  315. 
public  duties,  310. 

religious  and  fraternal  organizations,  SIT* 
commercial  communications,  317. 

BALK,  T0BT8~89 
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DEFAMATION— Continued, 

communications  in  confidential  relations,  317. 
master  as  to  servant,  819. 
mitigation,  320. 
provocation,  320. 
common-law  retraction,  320. 
honest  belief,  rumors,  82&1. 
plaintifTs  character  and  position,  822. 
slander  of  title  or  property,  323. 
falsitj  of  statement,  324. 
malice,  325. 
special  damages,  325. 

DEFENSES, 

see  "Self-Defense." 
authorized  conduct  not  actionable,  54. 
variations  in  right  to  sue,  60. 
discharge  and  limitation  of  liability  for  torts,  109. 
in  action  for  false  imprisonment,  247. 
In  action  for  assault  and  battery,  237. 

for  defamation,  307. 

of  trespass,  388. 

DEMAND, 

necessity,  to  show  conversion,  411. 

DB  MINIMIS  NON  CURAT  LEX, 

does  not  prohibit  nominal  damages,  109. 
'  maxim  explained,  202. 

DISCHARGE, 

of  liability  for  torts,  169. 
by  voluntary  act  of  party,  169. 
by  waiver,  170. 
by  agreement,  171. 

by  agreement  before  damage,  171. 

liberty  of  contract,  171. 
by  agreement  after  damage,  176. 
form  of  agreement,  176. 
parties,  177. 
consideration,  178. 

intent  to  discharge  wrong  in  issue,  179. 
by  operation  of  law,  180. 

discharge  by  Judgment,  180. 
reason,   180. 
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DISGHARGE—Oontinued, 

identity  of  parties  and  cause  of  action,  181* 

final  Judsrment  on  the  merits,  182. 
discharge  by  death,  183. 

Lord  Gampbell*s  Act,  186. 

statutory  action,  186. 
statute  of  limitations,  189. 
compliance  with  statutory  requirements,  191* 
of  Joint  torts.  Judgment,  192. 
the  English  rule,  192. 
The  American  rule,  192,  198. 
Judgment  does  not  divest  property,  194. 
release,  195. 
walyer,  195. 

DISCIPLINARY  POWERS, 
liability  for  exercise  of,  90. 

DISTRICT  TELEGRAPH  COMPANY, 
messenger,  as  agent  of  company,  140. 

DRUNKARDS, 

liability  for  torts,  100. 

E 
BASEMENT, 

or  special  property  as  a  defense  to  trespass,  395. 

ELECTION  OF  REMEDIES, 
tort  or  contract,  98. 
tort  or  contract  against  infant,  98. 
bailment  to  infant,  98. 
fraud,  99. 
election  to  sue  in  assumpsit,  20. 

ESTOPPEL, 

liability  by  reason  of,  87. 

EVIDENCE, 

in  mitigation  of  damages,  237. 

for  false  imprisonment,  251. 

for  defamation,  320. 
of  malice  in  action  for  defamation,  808. 
of  negligence,  486. 

BXCESSIVB  DAMAGES, 
see  ''Damages." 

EXEMPLARY  DAMAGES,, 
see  'Damages." 
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BXBMPTION, 

from  liability  for  tort,  general  and  special  exemptions,  24. 
based  on  privilege  of  actor,  68. 
public  acts,  acts  of  state,  69. 

exemption  in  general,  69. 

consent  to  liability,  70. 

exemption  of  United  States,  70. 

exemption  of  the  various  states,  71. 

exemption  of  foreign  powers,  71. 
conduct  of  legislators,  72. 
conduct  of  Judicial  officer,  72. 

conduct  within  jurisdiction,  73. 

Judicial  officers  de  Jure  or  de  facto,  74. 

reason,  75. 

Judges  of  courts  of  record  and  of  inferior  courts,  76. 

of  Judges  as  to  ministerial  acts,  77. 

of  Judges  in  absence  of  Jurisdiction,  77. 
of  executive  officers,  violation  of  purely  public  duties,  78. 

the  exemption  applies  generally   to  persons  engaged   in  Judicial 
proceedings,  79. 

violation  of  private  duties,  80. 

special  injury,  80. 

liability  of  sheriffs,  constables,  etc.,  81. 

liability  of  other  officers,  82. 

unauthorized  acts,  83. 

liability  of  public  officers  for  wrongs  of  subordinates,  85. 
private  acts,  86. 

exercise  of  statutory  rights,  86. 

abuse  or  excess  of  authority,  88. 

exercise  of  common-law  rights,  89. 

common  rights,  89. 

use  of  property,  89. 

disciplinary  powers,  90. 

rights  of  necessity,  91. 

right  of  private  defense,  91. 
variations  based  on  status,  93. 
Insane  persons,  93. 

absolute  liability,  93. 

qualified  liability,  94. 
infancy,  96. 

ordinarily  no  defense,  96. 

tenderness  of  age  of  defendant,  97. 

election  of  remedies,  tort  or  contract,  98L 
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EXEMPTION— Continued, 
bailment,  98. 
fraud,  09. 

election  to  sue  in  assumpsit,  99. 
drunkards,  100. 
convicts,  101. 
alien  enemies,  lOL 
private  corporations,  101. 
ultra  vires,  108. 

scope  of  agents'  or  servants*  authority,  104. 
municipal  and  quasi  municipal  corporations,  105. 

acts  in  performance  of  governmental  functions,  106. 
conduct  ultra  vires,  107. 
authorized  acts  of  agents  and  officers,  107. 
damage  incident  to  authorized  acts,  108. 
involuntary  quasi  municipal  corporations,  108. 
corporations  not  municipal  engaged  in  public  work,  109. 
public  works  engaged  in  for  profit,  109. 
public  charity,  110. 
variations  based  on  conduct  of  plaintiCT,  111. 
wrongdoing  by  plaintiff.  111. 
wanton  injury,  114. 
negligent  injury,  115. 
consent  by  plaintiff,  116. 

knowledge  and  option,  117. 
consent  limited  by  parties,  118. 
by  law,  118. 

EXPERT  OPINION  EVIDENCE, 
of  negligence,  486. 

EXPLOSIVES, 

liability  for  damages  by,  459. 

F 

FALSE  IMPRISONMENT, 
defined,  248. 

legality  of  restraint,  248. 
sufficiency  of  restraint,  244. 
trespass,  not  case,  the  remedy  for,  244. 
who  liable  for,  246. 
defenses,  247. 

justification,  247. 

arrest  under  Judicial  warrant,  24i& 

arrest  without  warrant,  249. 
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FALSE  IMPRISONMBNT-ConUnued, 
mitigation,  251« 

absence  of  malice  admissible  in  mitigation,  251. 
distinguished  from  malicious  prosecution,  309. 
distinguished  from  malicious  abuse  of  process,  3t$I, 

FALSE  REPRESENTATIONS, 
see  "Deceit" 

FAMILY, 

the  family  at  common  law,  263. 

FELONY, 

trespass  merged  in,  S. 

FIRE, 

liability  for  damage  by,  468. 

FORBIDDEN  CONDUCT, 

actionable  without  proof  of  damage,  57* 
public  wrongs,  special  damage,  58. 

FORCIBLE  ENTRY, 
damages  for,  395. 

FRAUD, 

liability  of  infant,  election  of  remedies,  99. 

liability  of  master  for  fraud  of  agent  or  servant,  152L 

FRIGHT, 

unaccompanied  by  physical  harm,  not  actionable,  52. 

H 

HIGHWAYS, 

nuisance  on,  427. 

care  in  passing  vehicles,  465. 

interference  with.  466. 

HUSBAND  AND  WIFE, 
action  for  tort  to  wife,  23. 
liability  at  common  law  for  torts  of  wife,  125. 
coverture  as  a  defense  to  actions  in  form  ex  delicto,  126. 
statutory  duties,  127. 

general  effect  of  American  statutes,  torts  committed  by  wife,  127. 
torts  committed  against  wife,  129. 
torts  as  between  husband  and  wife,  129. 
actions  between,  274. 

actions  for  interference  with  domestic  rights,  275. 
action  for  defilement  of  wife,  275. 
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HUSBAND  AND  WIFE— Continued. 

action  by  husband  for  alienation  of  wife's  affections,  276, 
per  quod  actions,  276. 

action  by  husband  for  miscellaneous  wrongs,  277. 
action  by  wife  for  enticement  of  husband,  277. 
injuries  to  wife  double  cause  of  action,  278. 
parties,  279. 

1 

INADEQUATE  DAMAGES. 

see  "Damages." 

INCONVENIENCE, 

as  element  of  damage,  231. 

INDEPENDENT  CONTRACTOR, 
defined,  183. 
liability  for  torts.  138. 

negligence  in  selection,  185. 

interference  with  or  acceptance  of  work,  135. 

liability  when  thing  contracted  to  be  done  is  tortioui.  1801 

liability  for  breach  of  absolute  duty,  13tt. 

liability  for  acts  of  subcontractor.  137. 

INFANTS, 

action  by  guardian,  23. 
liability  for  torts,  96. 
cannot  ratify  tort  of  another,  96. 
infancy  ordinarily  no  defense,  96. 
tenderness  of  age  as  defense,  97. 
authority  of  parent  no  excuse,  97* 
liability  of  parent,  97. 

INJUNCTION, 

as  a  remedy  for  trespass,  396, 
against  waste,  402. 

INJURIA  SINE  DAMNO. 
maxim  explained,  51. 

INSANE  PERSON, 

action  by  guardian,  23. 
llabiUty  for  torts,  93. 
absolute  liability,  93. 
qualified  liabUity,  94. 
liability  for  negligence,  463. 

INSTRUMENTALITIES, 
liability  by  reason  of.  36^ 
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INSULT, 

not  actionable,  6Z 

INTENTION, 

see  *'Mental  Attitude.'* 

INTOXICATING  LIQUORS, 
liquor  nuisance,  437. 

INVITED  PERSONS, 
duty  to,  negligence,  467. 

J 
JOINT  TORT  FEASORS, 
concert  in  action,  120. 
who  are,  120. 
liability  of,  123. 
contribution  between,  124. 

JUDICIAL  OFFICERS. 

liability  for  acts  of  subordinates,  84. 

JUDGMENT, 

discharge  of  liability  for  torts  by,  ISO. 

reason,  180. 

identity  of  parties  and  cause  of  action,  181* 

final  judgment  on  the  merits,  182. 
discharge  of  joint  torts  by,  192. 

the  English  rule,  192. 

the  American  rule,  192,  193. 

divesting  property,  194. 

JURISDICTION, 

liability  of  judges  in  absence  of,  77. 

K 

KNOWLEDGE, 

care  with  reference  to,  462. 


LANDLORD  AND  TENANT, 
liability  for  torts,  130. 
contract  to  repair,  130. 
letting  premises  in  ruinous  condition  or  state  of  nuisance,  authorlibig 

wrongs,  131. 
liability  of  landlord  to  tenant,  132. 
treq^Miss  between,  385. 
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liATERAL  SUPPORT, 

interference  with,  nuisance,  42Z. 

LEAVB  AND  LICENSE, 
volenti  non  fit  injuria,  116. 
as  a  defense  in  assault  and  battery,  261. 

LEGISLATORS, 

exemption  from  liability,  72. 

LEX  LOCI, 

determines  wrongfulness  of  conduct,  64. 

• 

LIABILITY, 

why  liability  attaches,  28. 

absolute  liability,  28. 

theory  of  culpability,  30. 

true  theory,  81. 

unintentional  torts,  82. 

Intentional  or  malicious  torts,  84. 

by  consent  or  command,  35. 

may  attach  in  five  ways,  85. 

by  personal  commission,  35. 

by  consent  or  command,  85. 

by  relationship,  88. 

by  instrumentality,  88. 

by  conduct  operating  as  an  estoppel,  37. 

by  ratification.  40. 

dependent  on  connection  as  cause,  43. 

LIABILITY  FOR  TORTS  COMMITTED  BY  OR  WITH  OTHERS, 
concert  in  action,  joint  tort  feasors,  120. 
liability  of  Joint  tort  feasors,  123. 
contribution  between  Joint  tort  feasors,  124. 
relationship,  125. 

husband  and  wife,  125. 

liability  at  common  law  for  torts  of  wife,  125. 

coverture  as  a  defense  to  actions  in  form  ex  delicto,  126. 

general  effect  of  American  statutes,  torts  committed  by  wife,  127. 

torts  committed  against  wife,  129. 

torts  between  husband  and'  wife,  127. 

landlord  and  tenant,  130. 

contract  of,  ISO. 

letting  premises  in  ruinous  condition,  authorizing  wrongs,  131. 

liability  of  landlord  to  tenant,  132. 
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LIABILITY  FOR  TORTS  COMMITTED  BY  OR  WITH  OTHBRS-Cont'd, 
independent  contractor,  133. 

negligence  in  selection.  Interference  with  or  acceptance  of  woik.  135. 
liability  where  thing  contracted  to  be  done  is  tortious,  138. 
liability  for  breach  of  absolute  duty,  136. 
liability  for  acts  of  subcontractor,  137. 
master  and  servant,  138. 

master's  liability  to  tmrd  persons,  138. 
existence  of  relation,  139. 
liability  by  consent,  141. 

torts  authorized  or  adopted,  141. 
injurious  conduct  commanded,  142. 
liability  independent  of  consent,  143. 

(a)  the  servant's  conduct,  143. 

particular  command  as  a  test  of  liability,  143. 
general  or  implied  command  as  a  test,  144. 
scope  of  authority  as  a  test,  144. 

includes  excessive  or  mistaken  execution  of  authority,  145. 
includes  liability  for  forbidden  conduct,  145. 
course  of  employment  as  a  test,  146. 
general  meaning  of  course  of  employment,  147. 
authority  of  master  x  ot  the  test  of  liability,  148. 
hours  of  employment  not  an  unfailing  or  exclusive  test  of 
liability,  149.   . 

(b)  the  master's  duty,  149. 
contractual  or  conventional  duties,  149. 

duty  as  to  instrumentalities,  conduct  of  servants,  15L 

strangers  and  volunteers,  152. 

liability  in  case  of  fraud,  152. 

reason  of  liability,  154. 

the  master  an  insurer  against  torts,  not  against  damage, 

157. 
connection  as  cause,  157. 
Independent  tort,  158. 
master's  liability  to  servant,  161. 
servant's  liability  to  servant,  162. 
servant's  liability  to  master,  162. 

agent's  liability  for  torts  of  subagent,  163. 
liability  of  servant  to  third  persons,  164. 

liability  for  misfeasance  and  malfeasance.  164. 
liability  for  nonfeasance,  165b 
partners,  167. 
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LIBEL, 

see  ^'Defamation.*' 

LICENSER 

abuse  of,  trespass  ab  initio,  391. 
revocation  of,  393. 
coupled  with  an  interest,  393. 
care  with  reference  to,  463. 
duty  to  licensees,  negligence,  4trr, 

LIGHT  AND  AIR. 

interference  with,  nuisance,  4l!2. 

LIMITATION, 

of  liability,  see  "Discharge." 

LIMITATIONS,  STATUTE  OF, 
see  "Statutes  of  Limitation." 

LUNATICS, 

liability  for  negligence,  4(^3. 


M 


MALFEASANCE, 
see  "Misfeasance." 


MALICE, 

Intentional  or  malicious  torts,  34. 

malicious  conduct,  when  actionable,  61. 

liability  of  Judges  for  malicious  conduct,  76. 

absence  of,  in  mitigation  of  damages  for  false  Imprisonment,  25L 

in  actions  for  defamation,  303. 

in  action  for  slander  of  title  or  property,  325. 

malicious  wrongs,  327. 

malicious  wrongs  in  general,  327. 

deceit,  328. 

malicious  prosecution,  349. 

in  action  for  malicious  prosecution,  354. 

malicious  abuse  of  process,  360. 

malicious  Interference  with  contract,  362. 

conspiracy,  364. 

MALICIOUS  ABUSE  OF  PROCESS, 
when  actionable,  361. 
distinguished  from  malicious  prosecution,  861. 

MALICIOUS  INTERFERENCE  WITH  CONTRACT, 
when  actionable,  362. 
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MALICIOUS  PROSECUTION, 
elements  of  wrong,  349. 
the  Judicial  proceeding,  349. 
what  Judicial  proceedings  are  sufficient,  350. 
termination  of  proceeding,  352. 
success  of  plaintiff,  352. 
parties  to  proceeding,  354. 
malice  and  want  of  probable  cause,  354. 
inference  from  conviction,  acquittal,  or  dismissal,  355. 
honest  belief,  356. 
advice  of  counsel,  357. 

concurrence  of  malice  and  want  of  probable  cause,  357. 
province  of  court  and  Jury,  358. 
damages,  359. 

distinguished  from  false  Imprisonment,  359. 
distinguished  from  malicious  abuse  of  process,  3(51. 

MARITIME  TORTS, 

cognizable  in  courts  of  admiralty,  10. 

MASTER  AND  SERVANT, 
llabUity  for  torts,  138. 
master's  liability  to  third  persons,  138. 
how  attaches,  138. 
existence  of  relation,  139. 
respondeat  superior, 
bailment  does  not  create  relation,  139. 
serv^ant  may  be  lent  for  particular  employment,  140. 
liability  by  consent,  141. 

torts  auth9rized  or  adopted,  141. 
injurious  conduct  commanded,  142. 
liability  independent  of  consent,  143. 

particular  command  as  a  test  of  liability,  143. 
general  or  implied  command  as  a  test  of  liability,  144. 
scope  of  authority  as  a  test  of  liability,  144. 

includes  excessive  or  mistaken  execution  of  authority,  14S. 
includes  liability  for  forbidden  contract,  145. 
course  of  employment  as  a  test,  146 

general  meaning  of  course  of  employment,  147. 
authority  of  master  not  a  test  of  liability,  148. 
hours  of  employment  not  an  unfailing  or  exclusive  test  of  lia- 
bility, 146. 
contractual  or  conventional  duties  of  master,  149. 
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MASTER  AND  SERVANT-^ConUnued, 

duty  as  to  instrtimentalities,  conduct  of  servants,  151. 

strangers  and  volunteers,  152. 
liability  in  case  of  fraud,  152. 
reason  of  liability,  154. 
duties,  156. 

the  master  an  insurer  against  torts,  not  against  damage,  157. 
connection  as  cause,  157. 
independent  tort,  liability  of  master,  158. 
master's  liability  to  servant,  161. 
servant's  liability  to  servant,  161. 
servant's  liability  to  master,  162. 

agent's  liability  for  torts  of  subagent,  163. 
servant's  liability  to  third  persons,  164. 

liability  for  misfeasance  and  malfeasance,  164. 
liability  for  nonfeasance,  165. 
right  to  contract  against  liability  for  negligence,  173* 
master's  liability  for  exemplary  damages,  236. 
damage  for  interference  with  relationship,  264. 
nature  of  injury,  264. 
for  what  wrong  the  action  lies,  264. 
damages  for  loss  of  service,  264. 
form  of  action,  265. 
per  quod  actions,  265. 
contract  duty,  negligence,  469. 
master's  duties  to  servant.  504 

duties  are  peculiar  to  the  relationship,  505. 
providing  appliances,  505. 
providing  safe  appliances  for  work,  507. 
providing  fellow  servants,  507. 
promulgating  rules,  508. 

warning  and  instructing  as  to  incidental  dangers,  509. 
warning  and  instructing  as  to  extraneous  dangers,  61(k 
inspection,  supervision,  and  enforcement,  510. 
master  not  an  insurer,  511. 
assumption  of  risk  by  servant,  513. 
ordinary  risks,  513. 

instrumentalities,  513. 
place,  514. 
rules,  516. 
extraordinary  risks,  515. 

assumption  of  risk,  exceptions,  516. 
appreciation  of  risk,  517. 
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MASTER  AND  SERVANT— Continued, 

assumption  of  risk  as  affected  by  original  servicer,  517. 
promise  to  remedy  defects,  518. 
Justification  in  law,  519. 
assumption  not  properly  voluntary,  619. 
risk  of  fellow  servants,  520. 
reason  of  the  rule,  520. 
who  are  fellow  servants,  521. 
common  employment,  522. 
vice  principals,  523. 
confusion  in  opinion,  523. 
negatively  as  to  who  is  a  vice  principal,  523. 
vice  principals,  performance  of  duty  the  test,  523. 
vice  principals,  doctrine  of  United  States  supreme  court,  527. 
concurrent  negligence  of  master,  528. 
statutory  changes,  530. 

MENTAL  ATTITUDE, 
of  tort  feasor,  7,  26. 
absolute  liability,  28. 

proper  intention  cannot  make  unlawful  conduct  lawful,  82. 
wrongful  intention  cannot  make  lawful  conduct  unlawful,  32. 
intentional  or  malicious  torts,  34. 
inadvertence  essential  to  negligence,  450. 

MENTAL  SUFFERING, 
as  element  of  damage,  231. 

MERGER, 

trespass  merged  in  felony,  8. 

MINISTERIAL  ACTS, 

liability  of  Judges  for,  77. 

MINISTERIAL  OFFICERS. 

liability  for  acts  of  subordinates,  84,  85. 

MISFEASANCE— MALFEASANOE—NONFBASANCB. 
distinction,  26. 

MISREPRESENTATIONS, 
see  "Deceit" 

MITIGATION  OF  DAMAGES, 
see  "Damages." 

MOTIVE, 

for  nuisance  immaterial,  431« 
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MUNICIPAL  CORPORATIONS, 
liability  for  authorised  acts,  87. 
liability  for  torts,  105. 
authorized  acts  of  agents  or  officers,  107. 
acts  in  performance  of  goyemmental  functions,  105« 
conduct  ultra  vires,  107. 
unauthorized  acts  of  agents  and  officers,  107. 
damages  incident  to  authorized  act,  lOS. 
involuntary  quasi  corporations,  108. 

?<ATURAL  AND  PROBABLE  OONSEQUENCBS, 
see  "Cause." 

NECESSITY, 
rights  of,  01. 

>'BGLIGBNCB, 

.  as  between  master  and  servant,  see  '*Master  and  Servant.** 
negligent  conduct,  when  actionable,  02. 
negligent  injury  to  wrongdoer,  115. 
right  to  contract  against  liability  for.  172. 
contributory,  as  defense  in  an  action  for  deceit,  315. 
deceit,  false  statements  without  knowledge,  but  with  negligence,  331. 
distinguished  from  nuisance,  420. 
definition,  essential  elements,  449. 

mental  element,  inadvertence  essential  to  negligence,  450. 
willful  and  wanton  negligence,  451. 
degrees  of  negligence,  452. 
duty  to  exercise  care,  454. 
common-law  duty,  454. 

course  and  constitution  of  nature,  454. 

dangerous  instrumentalities,  duty  to  Insure  safety,  450. 

illustrations  of  rule  as  to  dangerous  instrumentality,  4O0. 

knowledge,  402. 

capacity  and  class  of  parties  to  wrong,  403. 

persons  deprived  of  reason.  403. 

persons  of  defective  capacity  or  sense,  403. 

ordinary  persons,  403. 

custom  and  license,  404. 

duty  to  persons  in  public  places,  405. 

law  of  the  road,  405. 

care  to  be  exercised  at  level  railroad  crossings,  400. 

interference  with  highways,  400. 


624  INDEX. 

[The  figures  refer  to  pages.] 

NBGLIGENCJE-ConUnued, 

duty  to  trespassers,  licensees,  and  Inylted  persons,  467. 
contract  duty,  468. 

master  and  servant,  4G9. 
telegraph  companies,  469. 
negligence,  469. 
carriers,  470. 
action  by  stranger,  471. 
damage  caused  by  dangerous  things,  472. 
negligent  performance  of  contract  473. 
effect  of  limitation  as  to  third  persons.  474b 
includes  want  of  competent  skill,  474. 
statutoiy  duty,  475. 

purely  public  duties,  475. 

private  duties,  476. 

negligent  violation  of  statutory  duty.  477. 

question  for  Jury,  477. 

connection  as  cause  of  harm,  479. 

violation  of  duty,  480. 

province  of  court  and  Jury,  480. 
questions  for  court,  480. 
questions  for  Jury,  481. 
burden  of  proof,  482. 
exceptions,  contract  or  undertaking.  483. 
res  ipsa  loquitur,  483. 
statutory  clianges,  484. 

burden  of  showing  contributory  negligence,  48S» 
evidence,  486. 
custom  and  usage,  487. 
damages,  487. 
contributory  negligence,  488. 

analogy  to  defendant's  negligence,  488. 
elements  of  contributory  negligence,  480. 
duty  to  exercise  care,  490. 
exposure  to  danger,  490. 

avoiding  threatened  danger  before  damage  done,  49L 
avoiding  unnecessary  damage  after  injury,  492. 
no  duty  to  anticipate  negligence,  492. 
connection  as  cause  of  harm,  493. 
comparative  negligence,  496. 
vicarious  negligence,  497. 

of  parent,  injury  to  child,  603. 
master  and  servant,  inspection,  supei  vision,  and  enforcement  of  mle%  SIO. 
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NOMINAL  DAMAGES, 
see  "Damages." 

NONFBLASANGfi, 
■ee  "Misfeasance." 

NOTAKY  PUBLIC, 
liabUity  of,  82. 

NUISANCE, 

letting  premises  In  state  of  nuisance,  13L 
continuing  nuisance,  223,  225. 
defined,  419. 

distinguished  from  trespass,  419. 
distinguished  from  negligence,  420. 
rights  invaded,  421. 

injury  to  corporeal  property,  421. 

incorporeal  property,  Injury  to  easement  of  Ught  and  air,  422. 

lateral  and  subjacent  support,  422. 

interference  with  water  rights,  423. 

interference  with  percolating,  subterranean,  and  artificial  waters. 

Interference  with  surface  water,  426. 

nuisance  on  highways,  427. 

interference  with  health,  comfort,  and  conyenience,  4801 
the  annoyance  or  interference,  429. 

use  of  property,  429. 

personal  conduct,  430. 

care  and  motive  immaterial,  481. 

coming  to  nuisance,  432. 

locaUty  of  nuisance,  433. 

damages  as  the  gist,  434. 

when  substantially  a  trespass,  484. 
substantial  Interference  with  comfort,  436. 
kinds  of  nuisances,  436. 

public,  private,  or  mixed  nuisances,  436. 

kinds  of  nuisance  for  which  private  action  may  Ue,  486w 

private  action  for  public  nuisance,  487. 

private  nuisances,  438. 

continuing  nuisances,  438. 

legalized  nuisance,  439. 

authorized  by  statute,  439. 
authorized  by  common  law,  441. 
parties  to  proceedings  against,  442. 

parties  plaintUf,  442. 

parties  defendant,  443. 

HALS,  TORTS— 40 
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NUISANCE-Contlnued, 
remedies,  444. 

abatement  by  act  of  party,  445. 
abatement  by  action,  446. 
equitable  remedies,  446. 
damages,  448. 

O 

OBLIGATIONS, 
four  kinds,  11« 

contract,  15. 

quasi  contract,  16. 

torts,  16. 

quasi  contract,  15. 
common-law  remedies,  18. 

OFFICERS, 

liability  of  executive  public  officers,  78. 

of  court,  exemption   from  liability,  79. 

liability  of  municipal  corporations  for  acts  of,  107. 

arrests  with  and  without  warrants,  248. 

OMISSION, 

may  be  a  tort,  26. 

P 

PAIN, 

as  element  of  damage,  231. 

PARENT  AND  CHILD, 

damages  for  loss  of  service  of  child,  2G6. 

actions  for  injuries  to  child,  267. 

seduction  of  child,  271. 

child  could  not  recover  against  her  seducer,  268. 

loss  of  services  the  gist  of  action  for  injuries  to  child,  266. 

abolition  by  statute  or  decision  of  fiction  of  service,  269. 

exemplary  damages  for  injuries  to  child,  269. 

consent  as  defense  in  actions  for  injuries  to  child,  269. 

miscellaneous  Injuries  to  child,  372. 

action  by  child  against  parent,  274. 

negligence  of  parent,  injury  to  child,  502. 

PARTIES, 

to  judicial  proceedings  exempt  from  liability,  79. 
to  agreement  discharging  liability  for  torts,  177. 
in  actions  for  injuries  to  wife,  279. 
in  action  for  malicious  prosecution,  354. 
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PARTIBS-Continued, 

inyolved  In  conversion,  413.  ^ 

to  proceedings  against  nuisance,  442. 
negligence,  capacity,  and  class  of  parties  to  wrong,  463. 

PARTNERS, 

liability  for  torts  of  co-partner,  167* 

PBSCUNIARY  LOSS, 

as  element  of  damage,  230. 

POISONS, 

sale  of,  liability  for  negligence,  473. 

POSSESSION, 

duty  to  respect  property  and,  378. 
remedies  for  disturbance  of,  378. 
nature  of,  381. 

sufficiency  to  maintain  trespass,  384. 
constructive  possession,  kinds,  387. 

POSTMASTERS, 

liability  for  wrongs  of  subordinates,  84. 

PRINOIPAL  AND  AGENT, 
see  "Master  and  Servant." 

PRIVILEGE, 

variations  in  right  to  sue  based  on,  68. 

as  a  defense  in  action  for  defamation.  308. 

PROBABLE  CAUSE, 

in  action  for  malicious  prosecution,  354. 

PROCESS, 

malicious  abuse  of,  361. 

legal  process  as  a  defense  to  trespass,  388. 

PROMISE, 

does  not  constitute  deceit,  338. 

PROVOCATION, 

as  a  .defense  to  assault  and  battery,  261. 
mitigation  of  damages  for  defamation,  320. 

PROXIMATE  AND  REMOTE  CAUSE, 
see  "Cause";  "Damages." 

PUBLICATION, 

of  defamation,  see  "defamation.** 

PUBLIC  WRONGS* 
special  injury,  80. 


628  INDEX. 

[Tbe  flgares  refer  to  pagea.] 
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QUASI  CONTRACT, 
what  Is,  15. 
Bued  ex  contracta  or  ex  delicto,  19. 

QUASI  MUNICIPAL  CORPORATIONS, 
UabUlty  for  torts,  105, 10& 

QUASI  TORTS, 
obligation  of,  17. 
action  ex  contractu  or  ex  delicto,  21. 


B 


RAILROAD  CROSSINGS, 
care  to  be  exercised  at.  466^ 


RATIFICATION, 

llabiUty  for  torts  by,  40. 

what  constitutes,  40. 

equivalent  to  antecedent  authority,  41. 

is  total,  not  partial,  42. 

effect  on  liability  of  tort  feasor,  42. 

liability  for  false  Imprisonment  by,  246. 

REAL  ACTIONS, 

for  specific  recovery  of  real  property  only,  12. 

REGISTER  OF  DEEDS. 
liabUlty  of,  82. 

RELATIONSHIP, 

liability  by  reason  of,  86,  125. 
liability  for  false  Imprisonment  by,  246^ 

RELEASE, 

of  one  Joint  tort  feasor,  effect,  195. 

REMEDIES, 

for  torts  as  distinguished  from  crimes,  8. 

trespass  merged  In  felony,  8. 

common-law  remedies,  18. 

contracts  sued  ex  delicto,  10. 

quasi  contracts  sued  ex  contractu  or  ex  delicto,  10. 

torts  sued  ex  contractu,  20. 

quasi  torts,  21. 

effect  of  abolishing  forms  of  action,  21. 
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REMEDIES— €k>iitiDued, 
normal  right,  22. 

consent  as  a  bar,  23. 
wrongdoing  as  a  bar,  23. 
for  torts,  197. 

extrajudicial  remedies,  197« 

self-help,  197. 
judicial  remedies,  198. 
damages,  lOD. 

nominal  damages,  199. 

de  minimis  non  curat  lex,  204. 
nominal  damages  establish  rights.  201. 
compensatory  damages,  205. 

proximate  and  remote  consequences,  207* 
direct  and  consequential  losses,  208w 
entirety  of  demand,  222. 
past  and  future  losses,  223. 
elements  of  damage,  229. 
exemplary  damages,  234. 
aggravation  and  mitigation  of  da;nages,  287. 
excessive  and  adequate  damages,  288. 
statutory  changes  as  to  damages,  241. 
for  violation  of  property  rights  founded  on  possession,  878. 
for  trespass,  396. 
for  waste,  402. 
for  conversion,  410. 
for  nuisance,  444. 

REMOTE  CAUSE, 
see  "Damages." 

RES  IPSO  LOQUITUR* 
negligence,  483. 

REVOCATION, 
of  license,  393. 

RIGHTS  AND  WRONGS, 

tort  a  violation  of  legal  as  distinguished  from  moral  rights,  SQL 

legal  rights,  50. 

damage  an  essential  element  of  legal  wrong,  52. 

damnum  and  injuria,  64. 

authorized  conduct  not  actionable,  54. 

forbidden  conduct,  57. 

absolute  rights,  57,  58,  note  222. 
public  wrongs,  59. 
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RIGHTS  AND  WRONGS-Oontinued, 

conduct  neither  autborized  nor  forbidden,  60. 

malicious  conduct,  61. 

negligent  conduct,  62. 

conduct  at  peril,  62. 
recapitulation,  63. 

wrongfulness  as  to  time  and  place,  64. 
cause  of  action  as  to  time,  65. 
liability  of  executive  officers  for  yiolatlon  of  public  duties,  78. 

of  priyate  duties,  80. 
special  injury,  80. 

RULBS. 

see  '^Master  and  Servanf* 

B 
aAJFBTY, 

duty  to  insure.  62. 

conduct  at  peril,  62. 

SGOPB  OF  AUTHORITY, 

see  "Master  and  Seirant" 
liability  of  corporation  for  agent's  or  servant's  act,  104. 
corporators  may  make  coiiK>ration  liable,  104. 

SEDUCTION, 
defined,  270. 

recovery  by  person  seduced,  270. 
recovery  by  parent,  271. 
damages,  271. 

of  servant,  damages  for,  264. 
action  by  parent,  267,  268. 
child  could  not  recover,  268. 
exemplary  damages  recoverable  by  parent,  269. 

SBLF-DEFENSB, 

right  of  private  defense,  91. 

SELF-HELP, 

as  remedy  for  torts,  197. 

private  defense  in  assault  and  battery,  257. 

as  remedy  for  trespass,  396. 

SERVANTS, 

see  "Master  and  Servant"* 
of  legislature,  liabiUty,  72. 

SHERIFFS, 

liability  of,  8L 
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SLANDER, 

see  "DefamatloxL" 

SLAKDBR  OF  TITLE  OB  PROPERTY, 
see  '"Defamation." 

SLEEPING-CAR  COMPANY, 

porter  as  servant  of  railroad  companjt  140. 

SPECIAL  INJURY, 

in  action  against  public  ezecutiye  officers,  80. 

STATUTE  OF  LIMITATION, 

discharge  of  liability  for  tort  by  running  of  statute,  188. 

STATUTES, 

negligence  in  performance  of  statutory  duty,  475. 

STRIKES  AND  BOYCOTTS, 
as  actionable  conspiracy,  806b 

SUBSTANTIVE  LAW, 
of  torts,  2,  22. 
the  person  injured,  22. 
the  tort  feasor,  24. 
the  wrongful  conduct,  26. 
why  liabUity  attaches,  2& 
how  liability  attaches,  85. 

SUNDAY, 

mjury  while  trayeling  on  Sunday,  right  to  recoTery,  118. 

SURFACE  WATER, 
see  "Water." 

TENANTS  IN  COMMON, 
trespass  between,  886. 


T 


TELEGRAPH  COMPANIES, 

right  to  contract  against  negligence,  172. 
contract  duty,  negligence,  468. 

THREATS, 

do  not  constitute  assault,  263. 

TORTS, 

definition,  2. 
derivation  of  term,  Z 
other  definitions,  4. 
adjective  law  of,  S. 
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W)RTS— ConUnued, 

distinguished  from  crimes,  6. 

mental  attitude  of  wrongdoer,  7. 

consequences  of  wrong,  7. 

remedy,  8. 
In  what  courts  cognizant,  9. 
maritime  torts,  10. 

administration  of  the  law  of,  In  courts  of  common  law,  IL, 
obligation  of,  IG. 
^uasi  torts,  17. 
sued  ex  contractu,  20. 
substantive  law,  22. 
the  tort  feasor,  24. 
may  be  by  act  or  omission,  26. 
the  wrongful  conduct,  26. 
why  liability  attaches,  28. 
unintentional  torts,  32. 
intentional  or  malicious  torts,  34. 
how  liability  attaches,  35. 

personal  commission,  35. 

consent  or  command,  36. 

by  relationship,  36. 

by  instrumentalities,  36. 

by  liability  operating  as  an  estoppel,  87. 

liability  by  ratification,  40. 
election  of  remedies  against  infant,  9& 
discharge  or  limitation  of  liability  by  agreement,  ITL 
remedies,  197. 
extrajudicial  remedies,  197. 
damages,  197. 

TRANSITOBY  ACTION, 
lex  loci,  lex  fori,  64. 

TRESPASS, 

merged  in  felony,  8. 

action  ex  delicto,  12. 

Ti  et  armis,  13. 

^uare  dausum  fregit,  13. 

#e  bonis  aq;>ortatis,  13. 

trespass  on  the  case,  13. 

trespass  on  the  case  distinguished,  14. 

continuing  trespass,  223,  225. 

definition,  382. 
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TKBSPASS-Ckmtinued, 

possession  to  maintain,  884. 

as  between  persons  in  special  relations,  385. 

possession  may  be  with  or  without  title,  385. 

possession  must  be  exdusiye,  886. 

possession  must  be  had  animo  possidendi,  387. 

possession  at  time  of  wrong,  not  of  action,  387. 

constructiye  possession,  387. 

defenses  888. 

authority  of  law,  legal  process,  388. 

authority  without  legal  process,  389. 

abuse  of  license,  trespass  ab  initio,  391« 

consent  of  owner  or  occupant,  392. 

liberum  tenementum.  394. 

easement  or  special  property,  396. 

forcible  entry,  395. 
remedies,  396. 

self-help,  396. 

injunction,  896. 

damages,  396. 
distinguished  from  nuisance,  419. 

TRESPASSERS, 

duty  to  trespassers,  n^Ugence,  467. 

right  of  trespasser  to  recover  for  injurief,  11^ 

TROVER  AND  CX)NVERSION, 
conversion  defined,  403. 
title  to  maintain,  404. 
the  unauthorised  act,  406. 
violation  of  absolute  duty,  406. 
subsequent  dealings  with  property,  406. 
wrongfully  taking  property,  409. 
wrongfully  parting  with  property,  410. 
wrongfully  retaining  property*  411. 
demand  and  refusal,  when  necessary  to  show,  411. 
wrongftd  destruction  of  property,  418. 
parties,  413. 
real  owner,  414. 

In  performance  of  ministerial  duties,  415i. 
remedies,  416. 

damages,  416w 

special  damages,  418. 

exemplary  damages,  418. 
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UBI  JUS  IBI  RBMBDIUM, 
application  of  maxim,  50. 

UNITED  STATES, 

exemption  from  liability,  70. 


VARIATION  IN  RIGHT  TO  SUE, 

authorized  conduct  not  actionable,  54. 
Tariations  based  on  privilege  of  actor,  68. 
public  acts,  acts  of  state,  69. 

exemption  in  general,  69. 

consent  to  liability,  70. 

exemption  of  the  United  States,  70. 

exemption  of  the  various  states,  71. 

exemption  of  foreign  powers,  71. 

conduct  of  legislators,  72. 

conduct  of  Judicial  officers,  73. 

conduct  within  Jurisdiction,  73. 

Judicial  officers  de  Jure  or  de  facto,  74. 

reason,  75. 

courts  of  record  and  Inferior  courts,  76. 

liability  in  absence  of  Jurisdiction,  77. 

exemption  as  to  ministerial  acts,  77. 

conduct  of  executive  officer.  78. 

violation  of  purely  public  duties,  78. 

the  exemption  applies  generally  to  persons  engaged  in  Judicial 
proceedings,  79. 

violation  of  private  duties,  80. 

special  injury,  80. 

liability  of  sheriffs,  constables,  etc..  81. 

liability  of  other  officers,  82. 

unauthorised  acts,  83. 

liability  of  public  officers  for  wrongs  of  subordinates,  84. 
private  acts,  86. 

exercise  of  statutory  rights,  authorized  conduct,  86w 

abuse  or  excess  of  authority,  88. 

exercise  of  common-law  rights,  89. 

common  rights,  89. 

use  of  property,  89. 

disciplinary  powers,  90. 
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VARIATION  IN  EIGHT  TO  SUE-Contlnued, 
rights  of  necessity,  91. 
right  of  priyate  defense,  91. 
yaiiatlons  based  on  status,  98. 
Insane  persons,  93. 
absolute  liabUity,  93. 
qualified  liabiUty,  94. 
infancy,  96. 

infancy  ordinarily  no  defense,  96. 

tenderness  of  age  of  defendant,  97. 

Section  of  remedies,  tort  or  contract,  96. 

bailment,  96. 

fraud,  99. 

election  to  sue  in  assumpsit,  99. 
drunkards,  100. 
conyicts,  101. 
alien  enemies,  101. 
priyate  corporations,  101. 

ultra  yires,  103. 

scope  of  agent's  or  senranf  s  authority,  104. 
municipal  and  quasi  municipal  corporations,  106. 

acts  in  performance  of  goyemmental  functions,  106. 

conduct  ultra  yires,  107. 

authorized  acts  of  agents  and  officers,  107. 

damage  incident  to  authorized  act,  108. 
inyoluntary  quasi  corporations,  108. 
corporations  not  municipal  engaged  in  public  work,  109. 

public  works  engaged  in  for  profits,  109. 

public  charity,  110. 
yariations  based  on  conduct  of  plaintiff,  111. 
wrongdoing  by  plaintiff.  111. 
wanton  injury,  114. 
negligent  injury,  115. 
consent  by  plaintiff,  116. 
knowledge  and  option,  117. 
consent  limited  by  parties,  118» 
consent  limited  by  law,  118. 

YIOABIOUS  NEGLIGENCE, 
see  "Negligence." 

YIOB  PRINOCPALS, 

see  "Master  and  Seryant" 

VOLENTI  NON  FIT  INJURIA, 
application  of  maxim,  116i 
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WAIVER, 

of  liability  for  tort,  170. 

Qf  tort  as  to  one  Joint  tort  feasor,  effect,  195. 

WASTE, 

definition,  397. 

kinds  of  waste,  398. 

permlssiye  or  commisslye  waste,  396. 

permissive  waste,  who  liable,  398. 

commissiye  waste,  who  liable,  399. 

legal  and  equitable  waste,  401. 

remedies,  402. 

damages,  402. 

injunction,  402. 

WATER, 

interference  with  water  rights,  nuisance,  423. 

interference  with  percolating,  subterranean,  and  artificial  waters,  426L 

Interference  with  surface  water,  426. 

accumulations  of  water,  liability  for,  457. 

WIPE, 

see  ''Husband  and  Wife.** 
WITNESS, 

exemption  from  liability,  79. 

WRITS, 

original  writ,  12. 
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This  series  is  to  comprise  elementary  treatises  on  all  the  principal 
subjects  of  the  law.  The  books  are  made  on  the  same  general  plan, 
in  which  certain  special  and  original  features  are  made  prominent 
These  are: 

u    A  brief  analytical  presentation  of  the  principles  and  rules  of  tlie 

subject  This  part  is  distinguished  typographically  by  being  printed 
in  large  black  type,  and  these  black-letter  paragraphs,  running  through 
the  book,  constitute  a  complete,  though  concise,  synopsis  of  the  law 
of  the  subject  Like  the  syllabus  of  a  case,  this  affords  a  bird  s-eye 
view  of  the  whole  and  its  parts,  and  will  be  found  useful  by  the  lawyer 
who  wishes  to  refresh  his  memory  of  the  outlines  of  this  branch  of  the 
law. 

2.  A  Commentary,  being  a  more  extended  presentation  of  the  top- 
ics in  the  leading  analysis,  distinguished  by  being  set  in  different  type. 
The  typographical  separation  of  these  two  parts  enables  the  examiner 
to  obtain,  in  the  first  place,  a  general,  comprehensive  grasp  of  the  sub- 
ject as  a  whole,  and  of  the  relation  of  one  part  to  another,  and,  by  re- 
reading in  connection  with  the  more  extended  commentary,  to  fix  the 
details  clearly  in  mind. 

3.  Notes,  in  still  different  type,  containing  a  copious  citation  of 
authorities,  including  the  leading  and  most  important  cases.  These 
are  so  distinguished  as  to  still  further  illustrate  the  principles. 
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CHAPTER  I. 

CONTRACT  IN  GENERAL:  Covering  its  defl- 
nitioD,  nature,  and  requisites,  and  discussing 
agreement,  obligation,  promise,  void,  voidable, 
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structions for  the  Government  of  Armies  of  the 
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mies in  the  Field;  The  Laws  of  War  on  Land. 
(Recommended  for  Adoption  by  the  Institute  oi 
International  Law  at  Oxford,  Bept  %  1880) ;  aad 
The  Brussels  Conference. 
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THE  Albany  Law  Journal,  in  a  recent  review  of  one  of  the  volumes  of  the 
Hornbook  Series,  writes : 

"So  much  has  been  written  upon  the  merits  of  the  Hornbook  Series  that  anything  additional 
may  seem  superfluous;  yet  we  cannot  refrain  from  commenting,  in  passing,  upon  the  general  utility, 
merit,  and  scope  of  the  series.  *  *  *  The  series  is  of  untold  value  to  the  practicing  lawyer, 
enabling  him  to  find  and  refresh  his  mind  in  an  instant  upon  any  fundamental  principle  or  variation 
therefrom  of  which  he  may  be  in  doubt,  and  furnishing  an  ever-ready  and  convenient  digest  of  the 
law." 

This  emphasizes  the  fact,  which  has  also  been  practically  recognized  by  the 
members  of  the  bar  who  have  examined  the  volumes  issued  under  this  name,  that, 
although  low  in  price,  they  are  not,  in  consequence,  cheap  books.     They  are  elemen- 
tary in  the  sense  that  they  deal  with  the  elementary  branches  of  law,  but  they  are 
not  by   any    means   elementary   in   the  sense  that   they  fail  to  give  the  compre- 
hensive handling  which  the  practitioner,  as  distinguished  from  the  law  student,  re- 
quires.    In   planning  the  style  and    character  of   this  series,  the  controlling  idea 
was  that  any  principle  of  law  could  be  stated  in  simple  and  intelligible  terms,  if  the 
man  who  made  the  statement  understood  the  principle,  and  knew  how  to  express 
himself.     It  was  to  some  extent  an  attack  upon  the  old  theory  that  a  certain  amount 
of  obscurity  in  a  legal  document  heightened  the  effect  of  learning.     It  was  main- 
tained, instead,  that  any  legal  principle  could  be  stated  in  simple  and  intelligible 
terms,  and  each  separate  branch  of  the  law,  if  carefully  studied  with  this  in  view, 
could  be  mapped  out  so  that  the  fundamental  principles  involved  could  be  shown  in 
an  orderly  sequence,  and  in  their  relation  to  each  other.     The  soundness  of  the 
theory  has  been  shown  by  the  success  of  the  Hornbook  Series.     The  several  vol- 
umes have   been   prepared  by  different   authors,  carefully  chosen   from    the  field 
of  legal  writers,  with  the  object  of  securing  thorough  and  expert  treatment  of  the 
particular  subject  assigned  in  each  instance.     The  method  of  presentation  was  at  first 
considered  a  novel  one,  but  has  now  become  so  well  known,  through  the  seventeen 
works  issued,  that  the  Albany  Law  Journal  could  refer  to  it  in  the  terms  quoted  at 
the  beginning  of  this  notice.      The  books  have  been  found  so  exact  in  statement,  so 
convenient  in  arrangement,  and  so  unmistakably  clear  in  style,  that  they  have  been 
adopted  as  the  basis  of  instruction  in  over  seventy  law  schools.     At  the  same  time, 
they  have  been  found  by  practitioners  to  be  exactly  the  kind  of  book  that  a  prac- 
titioner needs  to  have  on  his  desk  for  current  reference.      He  presumably  knows 
the  law,  yet  he  often  desires  to  refresh  his  memory  regarding  some  special  branch 
before  he  takes  up  a  case  involving  questions  relating  to  it,  and  for  that  purpose 
the  arrangement  of  black-letter  paragraphs  for  the  statement  of  principles  is  pecul- 
iarly convenient      At  the  same  time,  the  exceptions  and  modifications    of   these 
principles  are  stated  in  a  different  type,  so  that  it  is  possible  for  him  to  go  into  de- 
tails of  any  question  when  he  desires  to  do  so.     The  authorities  are  grouped  in 
notes  at  the  foot  of  the  page,  and  their  completeness  is  evidenced  by  such  testi- 
mony as  the  following : 

"I  found  upon  page  58  of  this  small  volume  [Clark's  Criminal  Law],  in  a  small  compass,  a 
statement  of  the  divergent  views,  and  a  collation  of  the  authorities  pro  and  con  [on  a  certain  ques- 
tion], all  contained  in  a  more  condensed  and  satisfactory  form  than  I  have  found  in  any  other 
treatise."— Hon.  J.  M.  Dickinson.  Asst.  U.  S.  Atty.  Gen. 

"I  found  in  Clark's  Criminal  Procedure,  under  'Jurisdiction,'  authorities  regarding  the  ques- 
tion of  asportation,  for  which  I  had  on  a  previous  occasion  spent  months  of  patient  search.  Fetter 
on  Equity  has  also  already  paid  for  itself  many  times  over.  "—U.  S.  G.  Pitzer,  Prosecuting  Attorney, 
Martinsburg.  W.  Va. 
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